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PRIVY COUNCIL. 


Present: Lord Moulton, Sir Yohn Edge and Mr. Ameer Ali. « 
GANESHA ROW l 
x v. 
TULJARAM ROW AND ANOTHER. 
[On APPEAL FROM THR HiGH COURT OF JUDICATURE AT MADRAS), 


Hindu Latcm—Suit for partition—Joint Hindu family— Father as guardian 
ad htem ef Als minor son—Father’s powers to compromisso—Code of Civil 
Procedure (Aot XIV of 1888) Sec, 468—Sanction of Court, 


Where a Hindu father is party to a partition sult and is himself the 
next friend or guardian of his minor son, who is also a party to the sult, the 
father's powers to bind the minor son by a compromise of the suit are oon- 
trolled by section 462 of the Oode of Ofvil Procedure, 1882, and he cannot 
do any ect in bis oapaotty of father or managing member whioh be is debarred 
from doing as the next friend or guardian without the leave of the Court, 

Where in a suit for partition of joint Hindu family property, a father 
was party and was himself the guardian ad litem of his:minor son (also a 
party to the suit) the decree directed that oertain monies should be paid to 
the father, who afterwards under a oompromise entered satisfaction of the 
deoree : 

Hold, that the fact that monies were made payable to the father who 

“was admittedly representing his branch of the family, made no difference 
in the duty which lay on him to obtain the leave of the Court to a compromise 
which was clearly intended to affect the rights and interests of his son; and 
thet as no leave was obtained from the Oourt in regard either of the oom- 
promise or the satisfaction entered thereunder of the decree, they were not 
binding on the son, who must be remitted to his original rights under the 
decree, ES 

Appeal from a judgment and decree of the High Court of 
Madras (September 28, 1909) affirming those mad® in thee 
exercise of its Original Civil jurisdiction (September 2, 1908.) 

The parties in this case were Hindus and the suit giving 
rise to the appeal was instituted by the appellant, as plaintiff, 
who wag the son of Rajaram the second defendant-respendent, 
and the nephew of Tuljaram the first defendant-respcndent, 

. ® T 


* 


P. €, 


1918. 
— 
March 4 $ April, 6, 


THA OALOUTTA LAW JOURNAL, [Vor. XV1IL 


The appellant alleged that after a decree had been passed in 
& partition suit against the first respondent and in favour of 
the second respondent as representing himself and his branch of 
the family ordering the firat respondent to pay a sum of 
Rs. 86,000 odd with future interest to the second respondent, the 
latter entered into a compromise with the former and in pur- 
suance of such compromise entered up satisfaction of the decree. 
The appellant, who was a party to the partition suit, was a 
minor at the time apnd his father was appointed his guardian 
ad litem. The appellant complained that no leave was obtained 
from the Court in regard either of the compromise or the 
entering up of satisfaction of the decree and claimed that they ' 
were not binding on him. The appellant also alleged that 
there was no consideration for the compromise and chillenged 
it as fraudulent. The learned Judge, who tried the suit dismissed 


it holding that the compromise was binding on the appellant-—~ 


‘and that there was consideration, which consisted in the with- 
drawal by the first respondent of his then pending appeal against 
the decree in question, that the compromise in question along 
with two other must be regarded as a family arrangement, and 
no ground has been shown for re-opening such an arragement, 
and that no sanction of the Court was required under section 
462 of the Code of Civil Procedure, 1882, as the money under 
the decree was payable personally to the appellant’s father, 
who acted in his personal capacity in entering into the com- 
promise. This decision was affirmed on appeal by two learned 
Judges of the appellate Court for the following reasons : 

“ It is contended before us that as the plaintiff was a minor 
defendant in that suit any compromise entered into by the 
second defendant his father, who was his guardian ad Kiem is not 
binding on him, as the sanction of the Court was not sought for 
and obtained. It is argued that thougha dona fide compromise 
by a father or a managing member of a family of a disputed claim 
may bein certain circumstances binding on the minor members 
of the family, yet whenthe minor is a party to the suit, he 
will not be bound by a compromise entered irfo by his father, 
appointed by the Court guardian ad litem, without the sanction 

e of the Cdurt ; nor will he be bound by any such compromise 
even when a- person other than the father or guardian under 
Hindu Law is the guardian ad litem, because it is urged that 
when. guardian is appointed by the Court the minor becomes 
4 ward of Court and any power which his father or afty other 
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person may have to bind his interest ia any property in a 
pending suit is put an end to. We feel that there is great 
force in this contention, and if it were necessary to decide the 
question, we should hesitate to hold that a minor would be 
bound by any compromise with reference to such property 
without the sanction of the Court. 

. "In this case, however, a decree has been passed determing 
the rights of the parties and the decree made the money 
(Rs. 86,000) payable to the plaintiff's father the third defendant 
* in that suit. No sum was payable to the plaintiff who was 
thesixth defendant in that suit. It is, no doubt, true that the 
mon$y*was by virtue of the Hindu Law, payable to the plaintiff's 
father as the representative of the branch of the family consisting 
of himself and his descendants, whether or not they were parties 
to the suit, and he was entitled to receive it only as ancestral 
property not as seperate property. But so far as the question 
before us is concerned he was the sole decree-holder entitled 
to execute the decree or enter up satisfaction. 

“ Section 462, Civil Procedure Code, only precludes the next 
friend or guardian for the suit ‘from entering into any agree- 
ment on behalf of a minor’ without leave of the Court. Jf there- 
fore, some other person had been the minor's next friend or 
guardian for the suit, then the plaintiff's father, could have entered 
{nto the agreement now in question with Tuljaram the judgment- 
debtor on his own behalf without any reference to section 462, 
Civil Procedure Code. His appointment as guardian ad Aem 
would not deprive bim of his capacity to act on bis own behalf. 
. *But as the money was made payable to .him only as the re- 
presentative of the family of which he is tbe head, the com- 
promise he entered into, will be binding on the other members, 
including the plaintiff, only if it is.a dona fide compromise of 
a disputed claim. The learned Judge has held that this agree- 
ment (A A) was part of a family settlement which put an end 
to the disputes “between all the members of the family and 
enabled the heads of the three branches of the family which 
thenceforth became divided from one another—the fodtth beinge 
represented by a widow—to carry on in partnership the valuable 
business of the Scottish Press which would have been jeopardized 
by further quarrels. The plaintiff has not given any oral 
evidence. The documentary evidence has been read to us. It 
certainly shows that Tuljaram believed that he had good,grounds 
for appealing against the decree in the suit, He had competent 
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counsel to advise him. The correspondence also shows that 
the matters in dispute were discussed fully between the parties 
and their advisers. The main questions raised in appeal as to 
the ownership of the half share of the Scottish Press which 
was purchased in Tuljaram’s name and his liability for failure 
to collect over a lac of Rupees due to the family were un- 
doubtedly substantial questions. The withdrawal of his appeal 
was, therefore, in our opinion good consideration to justify the 
plaintifs father in entering into the compromise, The terms 
ofthe compromise differed as between the parties because the 
circumstances were different. We are, therefore, unable'to 
treat the release (A A) as a gift by the plaintiffs father to 
his brother Tuljaram being of the opinion therefore that the 


agreement is binding on the plaintiff, we dismiss the appeal —, 


with costs." 

DeGruyther, K. C. (Brown with him), for the Appellant : 
The decree in the partition suit under which the first respondent 
was ordered to pay a certain amount to the second respondent, 
was made in his favour as representing his branch of the family, 
of which the appellant was admittedly a member. The com- 
promise, therefore, affected the appellaut's rights and required 
the sanction of the Court under section 462 of the Code of 
Civil Procedure, 1882. It is.admitted that there was no sanction 
and consequently the compromise is not binding on the 
appellant. If it be contended that the appellant’s father was 
not acting on behalf of the minor in entering into the compromise, 
then in that case there is no compromise as far as the appellant’s 
interest is concerned. 

(Counsel was stopped). 

Str H. Erle Richards, K. C. and Dunne, for the first 
Respondent. Section 462 of the Code of Civil Procedure 
was intended to cover a class of cases in which the minor has 
an immediate interest in the subject matter of the compromise. 
But here he had no interest in the decree made ih the partition 
suit and consequently the section in question has no application. 
The present case is distinguished from the case of Virupakshappa 
v. Sitdafpa (1) where the minor was given a share under the 
decree. A father can bind his minor son by a compromise of 
a disputed claim without having a guardian for the minor, who 
need not bea party to the agreement and it is submittéd that 
the sectian in question does not control the fathej's powers 

(1) (1901) I. L. R. 36 Bom. 108. : 
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to compromise suits when the compromise does not affect the . 


minor’s interest. 

Their Lordships intimated that the compromise in question 
came within section 462 and called upon counsel to argue the 
case as regards the relief to be granted to the appellant in the 
present appeal. 

DeGruyther, K. C. referred to Manohar Lallv. Fadu Nath 
Singh (1) and submitted tbat there should be a declaration 
that the compromise and the satisfaction entered up thereunder 


‘are not binding on the appellant, who should be remitted to 


his rights under the decree in the partition suit. 

Sir H. Erle. Richards, K. C. and Dunne, submitted that 
the compromise was binding on the appellant’s father in respect 
of his own share. 

DeGruytker, K. C., in reply, further referred to section 562 
of the Code and submitted that the case should be sent back 
to the High Court for trial of other issues. 

The judgment of their Lordships was delivered by 


Mr. Ameer Ali,—This is an appeal from a judgment and 
decree of the High Court of Madras, dated the 28th of September 
1909, which, affirming a decree made in the exercise of its 
Original Civil Jurisdiction on the 2nd of September 1908, 
dismissed the plaintiff's suit, 

The facts which have given rise to the present action relate 
back to the year 1886. The defendants Tuljaram and Rajaram 
are two brothers, being the sons of one Venkata Row, who died 
in 1871. - Tuljaram and Rajaram, with two other sons of Venkata 
Row named respectively Rama Chandra Row, since deceased, 
and Lachmana Row, formed a joint undivided Hindu family. 
In 1881: there was a dissolution of the joint family and a partial 
division of the family property. A large proportion of the assets 
was, however, left undivided in the hands and under the control 
of. Tuljaram, the first defendant, who seems to bave been the 
managing member of the family in respect at least of the business 
or businesses in Madras. A 

In 1886 a suit was brought on the original side of the High 
Court of Madras by Athmaram, the son of Lachmana Row, against 

Tuljaram for ascertainment of the remaining undivided family 


. assets in his hands, for accounts and partition and other reliefs. 


This seems shortly to have been the general scope of the action 
instituted in,1886, in which Rajaram, the present plaintiff's 
(1) (1906) L. B. 83 I. A, 128, (181 and 183), I. L. B, 28 All, 585, 


P. U: 

1918, 

-w 
Ganesha Row 


*. 
Tuljaram Row, 
mv 


Agr, 8, 
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E, C. father, and other surviving members of Venkata Row's family 
1018. were parties. The plaintiff, Ganesha Row, who was not born at 


anu How the time of the iastitution of the suit, was added as defendant 
on his birth in December 1887, and by an order dated the aoth 


aa November 1888, his father Rajaram was appointed his guardian 
Mr, Amer All, ad litem. 


— 


s. 
Tuljaram How, 


On the 14th of January 1892 a preliminary decree was made 
declaring the rights of the parties and directing accounts against 
Tuljaram. - 

By the final decree made on the 21st of October 1896 and a 
subsequent order of the iyth of August 1897, he was declared 
accountable to the family for a considerable sum of mondy; the 
share of the plaintifs branch in the total sum being, according 
to the High Court, about Rs. 86,000. Tuljaram appears to have 
filed an appeal from the final decree of the first Court, and 
during its pendency he entered into agreements with the adult 
parties to the suit by which they either abandoned their claims, 
as in the case of the plaintiff's father, or compromised them for 
smaller sums. : 

Rajaram's agreement, which is dated the 21st of November 
1897, recites that he “ acting for himself and as guardian for his 
minor son Venkat Row " (another name for the plaintiff) " with 
a view to terminate the litigation that had been going on in the 
family for the past eleven years and more, and to make an 

è amicable settlement of all matters in dispute between the 
several members of the family,” and in consideration of the 
defendant Tuljaram consenting to withdraw his appeal, Rajaram 
agreed to “relinquish and disclaim for himself and for his minore | 
son Venkat Row " the several sums of money for which Tuljaram 
was found liable to Rajaram’s branch, and ‘to release and dis- 
charge Tuljaram from all liability in respect thereof to bimself 
and to his minor son Venkat Row.” And on the asth of 
November 1897, Rajaram instructed the Registrar of the High 

e Court "to enter up the satisfaction of the dectee ” in respect of 

the several sums which amounted in the aggregate to something 
like Rs. 56,000. Tuljaram also on his side withdrew the appeal 
he had preferred against the decree. Admittedly no leave was 
either applied for or obtained from the Court in regard either 
of the-agreement or the entering up of satisfaction of the decree. 
^ Matters remained in this condition until the plaintifPattained 
his majority. After some preliminary proceedings to which it is 
unnecessary to refer for the purposes of this judgment, he 
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brought this suit on the 7th of November 1906 to recover from 
the defendant Tuljaram on the basis of the decrees in the suit of 
1886 a sum of Rs. 1,60,000 principal and interest. 

Rajaram was also made a defendant in this action, and his 
acts relating to the agreement and the satisfaction entered under 
it were challenged as fraudulent, without consideration and not 
binding on the plaintiff, having been made without leave of the 
Court. 

The learned Judge on the Original Side of the High Court 
who tried the case was of opinion that the suit was not maintain- 
able in view of the provisions of section 244 of the Code of Civi? 
Procedure. Treating it, however, as an application under that 
section, he dealt with the matter on its merits. 

He held that the compromise entered into by Rajaram was 
binding on the plaintiff, and that it was supported by considera- 
ticn which consisted in the withdrawal by Tuljaram of his appeal. 
The principal ground of his judgment is to be found in'the 
following passage : 

In this case under the terms of the decree the money in res- 
pect of which the agreement (AA) was arrived at and satisfaction 
entered up was made payable to the third defendant personally 
and not to the minor sixth defendant. Ifthe minor had been 
represented by another guardian ad litem the third defendant 
could just as well have made the compromise and entered up 


satisfaction of the amount payable to him under the decree, 


and it could not have been suggested that section 462 was 
applicable to the case. It makes no difference in my opinion 
that the third defendant happened to be the guardian ad Zrers of 
the sixth defendant because in making the compromise and 
"entering up satisfaction he was not acting as guardian ad Atem 
on behalf of the minor sixth defendant but as the third defendant 
in the suit. 

The learned Judge accordingly dismissed the plaintiff's suit, 
and his judgment has been affirmed on appeal by the High Court 
in its Appellate Jurisdiction. With regard to the invalidity of 
Rajaram’s acts as affecting the plaintiff's rights, the learned 
Judges in the appellate Court have taken the same view as the 


first Court, that Rajaram, in entering into the ‘compromise, 7 


acted in his personal capacity, which they considered him com- 
petent to do as “ his appointment as guardian ad lites would not 
deprive him of his capacity to act on his own behalf.” ' They 
were further of opinion that "as the money was made payable to 
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P. 0. him only as the representative of the family of which be is the 
1918, head, the compromise he eatered into will be binding on the 
Ganesha Bow Other members, including the plaintiff, only if it is a bona fide 
compromise of a disputed claim.” 
sme Jt seems to their Lordships that there is a fallacy under- 
Ar. Amesr Ali. lying the reasoning on which the Courts below have proceeded. 
ig No doubt a father or managing member of a joiat Hindu family 
may, under certain circumstances and subject to certain condi- 
tions, enter into agreements which may be binding on the minor 
members of the family. But where a minor is party to a suit 
eand a next friend or guardian has besn appointed to look after 
the rights and interests of the infant in and concerning the suit, ` 
the acts of such next friend or guardian are subject to the control 
of the Court. Section 462 of the Code of Civil Procedure 
-expressly provides that— 

No next friend or guardian for the suit shall, without 'the——7^ 
leave of the Court, enter into any agreement or compromise on 
behalf of a minor, with refereace to the suit in which he acts as 
next friend or guardian, 

The Courts in India seem to think that because Rajaram 
was a party to the suit of 1886 and was also guardian ad litem 
for his minor son, who was a member of the joint family whom 
Rajaram was represen ing, it was open to him to enter into the è 
compromise in his personal capacity, and as it was a dona fide 

_ settlement of a disputed claim, it became binding on the minor 
by virtue of his having acted as the managing member of the 
family. How far the acts of a father or managing member may 
affect a minor, who is a party to the suit represented by another 
person as next friend or guardian ad Atem, is a question which 

does not arise in the case, and their Lordships are not called upoif . 
to express an opinion on it. But they consider it to be clear 
that when he himself is the next friend or guardian of the minor 
his powers are controlled by the provisions of the law and he 
cannot do any act in his capacity of father or managing member 
which he is debarred from doing as next friend or guardian 
* without leave of the Court. To hold othérwise would be to 

defeat the object of the enactment. 

e z The learned Judges, however, seem to have lost sight of the 
fact that the agreement, which is challenged in this case, was 
entered into by Rajaram not only on his own behalf but also on 
behalf of his minor son, for whom he was guardian in the suit. 
Their Lordships are of opinion that in view of the provisions of 


*. 
Tuljaram Row, 


` 
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section 462, he had no authority to enter into any compromise 
or agreement purporting to bind the minor. 

' — [n their Lordships’ judgmen* the fact that the moneys were 
made payable to Rajaram, who was admittedly representing his 
branch of the family, makes no difference in the duty which lay 
on him to obtain the leave of the Court to an agreement which 
was clearly intended to affect the rights and interests of his son. 

Their Lordships are of opinion that there should be s 
declaration in this case that the agreement of the 21st Novem- 
ber, 1897, and the satisfaction entered thereunder are not binding 
on the plaintiff and that he is remitted to his orn rights 
under the decrees in the suit of 1886. 

*'Pheir Lordships will, therefore, bumbly advise His Majesty 
that the decree and judgment of the High Court should be set 
aside, that a declaration should be made in the terms stated, and 
that the case should be returned to the High Court to deal with 
the other questions covered by issues Nos. 6 and .7 arising 
between the partiss. 

The respondent Tuljaram will pay the costs of the appeal to 
the High Court in its Appellate Jurisdiction and the costs of this 
appeal The costs of the trial on the Original Side of the 
High Court, and those which will be incurred in the future 
proceedings, will abide the result of those proceedings. 

Douglas Grant.—Attorney for the Appellant. 

Sohn Fosselyn.—Solicitor for the first Respondent. 

J-M. P. Appeal allowed: case remanded. 


PRESENT : Lord Shaw, Lord Moulion, Sie Fokn Edge and 
Mr. Ameer Als. E 


RAJA DEBI BAKHSH SINGH- 
P v.. . 
s . - - HABIB SHAH. 
[Oy APPEAL FROM THE Court OF THB JUDICIAL Gunite 
or Ovna] 


Beit, D A dismissal of, for dafauli—Pisintif, death of—, 
Ovals of Ciril Procedure (Act V of 1908), Bae. 151 and Order 93, 
Ruls $— Müitake— curis inherent power—Legal represextatito—e 
Application for substitution — Linilation Aot (1X ef 1908), Soh. 1, Art 176, 
Whefe the fact that the plaintiff was dead was unknown io the Judge, 
who dismissed the guit for non-appearanoo of the plaintiff and the Geoeased 
plaintiffs son applied within the period of six months limitation under the 
Indian Limitation Act, Boh, 1, Art. 176 to have his name substituted in place 
of his deceaseg father under the Oode of Civil Procedure, Order 22, Bule B ; 


. 
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P. O, Held, that the Bales or Orders of the Code. dealing with the cese of 
1018. non-appearance of a suitor were inapplicable to thé situation which arose 


2c when the suitor was dead, that npon being pointed out the mistake it was the 
Debi Skuk duty of the Court to rectify it, and that the application for substitution should 
Habib Bhab, be granted and the suit proceeded with, 

— . Held, also, that quite apart from section 151 of the Code of Olvil Procedure 

1908 the Court possessed an inkerent power to rectify the mistake which had 
been inadvertently committed, but that section oonld be properly invoked and, 
apart from points of procedure and otherwise, should be taken advantage of, 

The principle of forfeiture of rights in consequence of a default in procedure 
by a party to d cause isa principle of punishment in respeot of süch default, 
bat the punishment of the dead or the ranking of death under the category of 
default, is not stateable, 

Ex parte appeal from á judgiiant and TUM of the Court of 
the Judicial Commissioner of Oudh, dated the sth December. fo11 
affirming on review in a judgment and decree dated the 

20th February 1912, which reversed an order of the Court 
of the Deputy Commissioner of Bahraich dated the 11th 
September 1911. 1 

The question for determination was whothe: ithe appellant 
could maintain the present suit or not. j 

The material facts are stated in the judgment dt their 
Lordships. 

DeGruyther, K., C., and S. 4: Kofi, for the Appellants : 
The plaintiff had died about a fortnight before the suit came 
on for hearing on July 4, 1911, when the Deputy Commissioner, 
who was not aware of the fact, dismissed the suit for default 
der Order 9, Rule 8. 






D 


ay 


` 


5; & [Lorn MourroN: The Court -cannot dismiss a suit for 
H u h toam 
a on-appearance where the plaintiff is dead.] i 
| E It was a mistake and the Deputy Commissioner was right in e 
E \ 9 //rectifying it. At any rate, any defect in procedure was cured by j 


the powers conferred on him by section 151 ofthe Code of Civil 
Procedure, 1908. The application under Order 22, Rule 3 
was made within the period of six months’ limitation under the 
Limitation Act, 1908, Sch. 1, Art. 176, and it is submitted 
e that the order of the Deputy Commissioner is right and should 
be restored. But the Court of the Judicial Commissioner says 
that the appellant ought to have applied under Order 9, Rule 9 
to set aside the order-for dismissal. 
[Lorn Mouton : It has nothing to do with the s - 
Evén if it were applicable, it is evident that the Deputy 
Commissioner accepted the appellant’s application. His action 
amounts to the exercise of his discretionary powers under 
section 5 of the Limitation Act, 1908 to extend “the period 


op 
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of 30 days" limitation, dnd the Court of appeal was wrong in poo 

reversing the order of the Deputy Commissioner on the ground 1918, 

that the application was barred by limitation. The Deputy Deb! Bakhsh 

Commissioner says that a report of the succession was made Habib Bhah. 


under Act III of 1901 (U. P.) section 34, cl. 5 and the finding — 
of the Judicial Commissioner to the contrary is erroneous. i 

The respondent did not appear. 

On April 16, 1913 their Lordships said that they would 
humbly advise His Majesty that the appeal should be allowed 
and would deliver in due course the reasons for their report, 
which were delivered on April 29, 1913 by 

dord Shaw.—The appellant’s father, Raja Muneshar Aprü, $9, 
Bakhsh Singb, instituted a suit against the respondent for 
payment of sums amounting to Rs. 15,908. The plaint was filed 
on the 3rd may 1911, in the Court of the Deputy Commissioner 
of Bahraich. The respondent filed his written statement on the 
31st May 1911. On the 4th July the following occurred before 
the Deputy Commissioner : "On the case being called to-day 
the plaintiff was not present. I therefore dismiss the claim. 
Costs upon plaintiff." 

The fact, unknown to the Deputy Commissioner, was that 
the plaintiff was dead. He had died about a fortnight before, 
namely, on the 21st June. It is plain to their Lordships that 
upon this being pointed out, it was the duty of the Deputy 
Commissioner to rectify the situation. This duty Mr. Clarke, 
the Deputy Commissioner, seems fully to have recognised. It. 
requires no words of their Lordships to show the inapplicability 
of Rules or Orders dealing with the case of the non-appearance’ 
« bfa suitor to the situation which arises when the suitor. is 

dead. The principle of forfeiture of rights in consequence of a 
default in procedure by a party to a cause is a principle of 
punishment in respect of such default, but the punishment of 
the dead, or the ranking of death under the category of default, 
does not seem to be very stateable. ° 
The deceased plaintiff's son took the proper steps to have his 
name substituted in place of his deceased father under eOrder 22, e 
Rule 3 of the Civil Procedure Code. He did so on the 3rd lí 
August, which was well within the period of six mo 
limitation under Article 176 of the first schedule of t 
Limitation Act of 1908. Some question arose as to 34 
being time-barred, but the latter was very properly a 
Clarke, Ti» appellant had also taken the proper — 
report of his succession made under section 34 of thà Rent Act, ay 
e 7 * D ar 
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On the rth September 1911 the Deputy Commissioner 
pronounced the following order : 

“ The case was dismissed as no one appeared on the previous 
bearing. This was due to the death of the Raja of Mállanpur. 
The other side claim .that the re-hearing is barred under: 
section 34 of the Rent Act, but that section clearly requires a: 
report of the succession, which has already been made, It is 
argued that the application is time-barred, but. it; was filed^and 
accepted under my order within time. But I cannot allow any 
technicality to obscure the fact that the cate was only not heard: 
because of the calamity which prevented applicant's putting up; 
this case; Under these circumstances I accept this applicationyand 
fix 27th October for hearing of issues, if necessary, and proof.” ` 

This order by the Deputy Commissioner is-so manifestly > 
sensible and correct that their Lordships are of opinion that ‘it 
ought to be reverted to, and the case proceeded with accordiugly. 

On the sth October 1911, however, the Court of the Judicial- 
Commissioner. of Oudh reversed the. Deputy Commissioner’s 
order, and on the 2oth February, 1912, on review, that judgment : 
was affirmed. In their Lordships’ opinion these judgments cannot 
stand, being vitiated. by applying to a dead man Orders and 
Rules applicable to a defaulter. By the Code'of Civil Procedure, 
section 151, it is provided that“ nothing in this -Code shall be 
deemed £o limit or otherwise affect the, inherent power. of the. 
Court to make such orders as may be necessary for the ends of 
justice, or to prevent abuse of the process of the "Court". In. 
their Lordships' opinion such abuse has occurred by the course 
adopted ih the Court of the Judicial Commissioner. Quite 
apart from section 151, any Court might bave rightly considered ? 
itself to possess an inherent power to rectify the mistake which. 
had been inadvertently made. But section 151 could never be, 
invoked i in a case clearer than the present, and thejr Lordships.: 
are at a loss to understand why, apart from points of ee 
and otherwise, i£ was not taken advantage of. 

Their Lordships have humbly advised His Majesty that. de 
appeal be glowed, the order appealed from set aside and the: 


“order of the Deputy Commissioner of the 11th September -1911 . 


restored, and that the appellant be found entitled to the, costs . 

of the proceedings since the 3rd August 191], in India, and. 

to the osts of this appeal. The suit will be Pemutied. to adu 

to be disposed of on the merits. 2 , 
T. B. Wilson & Co.— Solicitor for the Appellant. e 9 xL. 3 
The Respondent did not appear. E t RR SR EAE 

JMP e tol Appeal allowed, 

* 
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PRxsENT: Lord Atkinson, Lord Shaw, Lord Moulton, Str Fohn 
Edge and Mr. Ameer Ak. i 
JOOPOODY SARAYYA AND OTHERS 
i v. E 
PULAVARTI LAKSHMANASWAMY. 
[ON -APPEAL FROM THE HIGH Court or JupicaTurs AT Mapras.] 


Partnorship business, claim for a share of —Dissolution—Bridence— Accounte— 
Presumption —Oondux of parties — Limitation Indian Limitation Act 
(XV of 1877), Boh. II, Art, 106. 


Where in a suit brought in 1902 for a share in a partnership business i 


waa proved that sinoe the establishment of the partnership in 1868 down to 
1891 angl accounts suitable as those of a current partnersbip business were 
regularly rendered between the contending parties, and that those accounts 
entirely ocased in 1891 in which year the account furnished was a capital 
acconnt showing a complete division of the partnership shares : 

Geld, that the presumption was for dimolation in 1891; that the fact that 
the subsequent conduot of the parties was consistent only with dissolution put 
it beyond doubt that the partnership was dissolved in 1891; and that the 
suit was barred by the three yours’ limitation provided by the Indian Limita- 
tion Act, Sch, IT, Art, 106. 

Appeal from a judgment and decree of the High Court of 
Judicature at Madras, dated the 10:h December, 1908, reversing 
a judgment and decree of the Additional Subordinate Judge of 
Godavary, Rajahmundry, dated the 16th September, 1905. 

- The main questions for determination on this appeal were 
as to whether the appellants were entitled to an account of a 


partnership business carried on at Akuvida, and to recover their - 


share of the assets and property thereof, or whether their claim. 
was.barred by limitation, " 
* The appellants, and the first defendant, who were members 
of.a Hindu joint family carried on a business at Kottapally and 
also another business in partnership with Venkanna, the second 
defendant at Akuvidu. Venkanna was the’sole manager of the. 
latter business which was started in about 1868. 

A partition was made in 1891 of the Kottapally business and 
properties amongst "the members of the said joint family. 

On the 19th December, 1902, the appellants instituted the 


present suit, against the first defendant Sri Ramamoorthy, the * 


said Venkanna (since deceased) ‘and sere enema his 
adopted son the sole respondent. 

By their plaint they prayed as against the said Venkanna 
and the respondent that the said Akuvidu partnership should be 
dissolved and,wound up, that an account be taken of its dealing 
and assets, including an enquiry as to the properties purchased 


fs. 
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out of the funds thereof, that the half share of tha Kottapally 

branch be ascertained and that three shares thereof be made over 

to the appellants with cost, and for further and other relief. 
Against the first defendant the appellants claimed partition 


of certain family property, but that claim was compromised 


before trial. 

Venkauna and the respondent alleged that thirty years 
previously an agreemsnt had bsen come to between the 
Kottapally branch on the one side and the said Venkanna on the 


«other, whereby each party was to have a half share in the two | 


businesses. They further alleged thatin 1890 or thereabouts 
an arrangement was come to between the two parties, whgreby 
the Kottapally branch were to take as their share of the said two 
businesses the Ko:tapally business, and that the said Venkanna 
was to have his share the Akuvidu business, that since the said 
Venkanna has been enjoying the property of the latter business 
separately, that the said Akuvidu partnership ceased at the time 
aforesaid, and they pleaded that the suit was barred by 
limitation. 


The. Subordinate Judge found inter alia that the -said 


Ps n 


Venkanna had had no interest in the said Kottapally properties | 
and business, that the Kottapally branch of the family had - 


owned a‘half share of the Akuvidu business and properties, that 
there was no settlement or agreement in 1890, as alleged in the 
written statement, or in 1891 as:alleged at the trial, that the 
Kottapally branch were to take the Kottapally properties, and 


that the said Venkanna was to take the Akuvidu properties and ' 


business, that the appellants continued to possess their interest 


in the said last mentioned properties and business, and that’ 


subsequent to 189r'there had been various attempts made by 
them to secure a division of the said properties ; he held therefore 
no question of limitation arose in the case and that the plaintiffs 
were entitled to a share in the said business at Akuvidu. In the 
result he decreed the suit. 

'The High Court on appeal held that the ee must 
be treated as having been put.an end to in 1891, that the 
plaintiffs were not treated as partners subsequent to that date, 
and that therefore their claim was barred by limitation. The 
decree of the lower Court was dismissed with costs. 

The appellants thereupon appealed to his-Majesty in Council, 

A. M. Dunne, for the Appellants: The case was not tried 
on thes question that the conduct of the appellants raised a 
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presumption that the partrersbip was dissolved in 1891 because 
they were excluded from the business and their subsequent 
conduct was consistent only-with dissolution. The question 
tried was whether there was a dissolution in 189r. 

[Lorp ATkINSON.—You have to prove that the partnership 
existed up to within three years prior to the suit.] 

It is admitted that there was a partnership and that it 
continued until 1891. It was a partnership at will and it follows, 
as a matter of law, from the admissions that it continued up to 
the time of the suit unless the other side proves that there was a 

‘dissolution. The only dissolution alleged is that of 1891 and it 
is submitted that-the evidence fails to establish that allegation. 
There" evidence to show that the partnership continued after 
1891 and there were subsequent demands for accounts and share 
of profits; The last demand was in 1901, when the respondent 
refused to account. The period of limitation began to run from 
1901, when the cause of action arcse, The suit is therefore 
not barred under Art, 106 of Sch. II of the Limitation Act, 1877. 

DeGruyther, K. C. (Brown with him) for the Respondent: 
The partnership was between the joint family of the appellants 
on the one hand and Venkanna on the other. Partition in the 
joint family admittedly took place in 1891, when the partner- 
ship in question must necessarily have been dissolved: Indian 
Contract Act section 253: if there was a partnership after 
1891, it must have been a new partnership on new terms with 
new partners. But no such partnership is alleged. The alleged 
demands in 1893 and 1895 were for fixed amounts as the 
appellants’ shares. They were liquidated debts and as such 
became: barred in 1901. They do not save the suit brought in 
1902 from limitation. There are concurrent findings that the 
partnership was dissolved in 1891. 

(Counsel was stopped). 

© Dunne, replied. 

The judgment of their Lordships was delivered by 

" Lord Shaw.—This is an appeal against the decree of the 
High Court of Judicature at Madras, dated the roth December 
1908, which reversed a judgment of the Subordinate Judge of 
Rajahmundry, dated the 16th September 1905. The suit as 
brought included a claim for partition of certain family pro perty. 
That part of the suit has been settled. What remains constitutes 
the subject of the present appeal. The assertion is that the 
plaintiffs’ family has a half share, along with the defendaht (the 
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present respondent) in*a partnership business carried on in 
Akuvidu. The High Court has held that this claim is. barred 
by limitation and has dismissed the suit. — 

It is unnecessary to refer to various other pleas i in the case, 
including those founded on an alleged misjoinder of causes of action, 
because, in the opinion of their Lordships, the conclusion reached 
by the High Court on the plea of limitation was clearly correct. 

In or about the year 1868 a partnership business was started 
in Kottapally. At a later date a business was started at Akuvidu. 


..lhis latter was throughout under the management of one 


Venkanna, the adoptive father of the respondent. The position. 


.of Venkanna (who was the second defendant in the suit) was 


this: He maintained that in both businesses he ,had*a half 
share; that in, or shortly before, the year 1891, an arrange- 


ment was made under which the joint family represented by 
the appellants made a- partition of their family property ; 


and it cannot be denied that, with regard to the Kottapally 
business, this partition became an accomplished fact. Vénkanna, 


„however, further maintained that there were cross claims ; that 
he was entitled toa certain share of the assets of the Kottapally 


business ; that; on the other’ hand, the joint family was entitled 
to a certain share in the Akuvidu business; that these claims 
were set against each other, and that from 1891 the joint family 
has had no share in the Akuvidu business. 

It has to be admitted that, if a partition has taken place of 
the joint family property, it is at least not unlikely that that 
would have extended to all the businesses which the joint family 
shared ; and it must further be conceded that, if the joint 
family’s interests were divided, a dissolution of the Akuvidu 
partnership with Venkanna was naturally incident to the" 
situation thus created. Different personae had arisen in law, 
and with these it was open to Venkanna to say whether he 
should be allied in partnersbip or not. What Venkanna does 
say, is that the dissolution—thus not unnatural in the situation 
of the joint family affairs in 1891—did in fact take place. If this 
às so, the suit, which was initiated 11 years after that event, is, 
of course, barred by the three years’ limitation, ‘established by 
Article 106.of the Limitation Act. 

In the opinion of their Lordships, the High Court has 
come to acorrect conclusion, and it is quite unnecessary to enter 
upon the details of the ‘case, which in the view taken by the 
Court, amply confirm the result which bas been reached, ' 
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Four salient points may simply be noted. (1) Prior to 1891, 
and year after year, detailed accounts, suitable as those of a 
current partnership business, were rendered as between the 
joint family, on the one hand, and Venkanna on the other. 
After that year these accounts entirely ceased. But (2) in the 
year 1891 an account was furnished of a different character. 
That account, in their Lordships’ opinion, was toall intents and 
purposes not a revenue but a capital account, showing a complete 
division of the partnership shares. It was, in short, in form 
and in substance an account entirely suited to the event and 
purposes of a dissolution of partnership. (3) From that time 
forward Venkanna managed the Akuvidu business without any 
intezposition or interference by the joint family or any representa- 
tive thereof in their interest. It is true that certain requests 
were made to Venkanna for payment, but these were requests, 
not for a share of profit, but for the payment of the balance due 
upon the dissolution account. Finally (4) Venkanna having 
been apparently throughout maintsining that his liabilities 
under the Akuvidu business^vere balanced by his share of the 
assets in the Kottapally business, the dispute was arranged by a 
letter of the 3rd May 1901, the authenticity and importance of 
which is not denied. It was written to Venkanna by the 
first three plaintiffs and by Lakshmanaswamy, who is called as 
the first defendant. ' In fact, it is the letter of the members of the 
joint family ; and in this letter, signed by them, they admit to 
Venkanna " you are singly carrying on business,” and they 


refer to the " verbal arrangement before this among ourselves- 


that the property acquired by you by carrying on business at 
Akuvidu, and the property acquired by us by carrying on 
* business at Kottapally, should be duly divided and taken 
according to shares.” They then narrate their unanimous 
request for a settlement, ånd agree to take from Venkanna 
asum according to his wishes. Serious questions might be 
raised- as to whether the writers of such a letter were not 
barred from thergafter instituting the present suit, but for the 
purpose of the point of this decision it is sufficient to say that it 
completely confirms the idea of a dissolution of partnership 
having been effected at a previous date, and it squares with the 
events on that footing which took placein the year 1891. 


Mr. Dunne presented a careful argument, in which he 
strongly insisted that, as the Aküvidu partnership was one at. 
will, it must be presumed to last till now, unless 4 definite 
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date of dissolution could be put forwardand made out. But, in 
their Lordships’ opinion, this has been done, and in a 
substantially conclusive manner. When annual accounts ceased, 
and a final account, showing the division of both capital and 
revenue was made out, the presumption was for dissolution as 
at the definite date of the year in account thus closed. The 
cessation of the annual accounts points to some radical change 
having taken place, and the other circumstances above noted 
leave little doubt upon the mind that that change was the 
dissolution of the firm as in the year mentioned. 

All other questions in the case are thus at an end. Their 
Lordships will humbly advise His Majesty that the appeal 
should be dismissed and the judgment of the High Qgnrt 
affirmed. The appellants will pay the costs of this appeal. 

Sanderson, Adkin, Lee and Hddis—Solicitors for the 


Appellants. 
Douglas Grant.—Attorney for the Respondent. 
J MP. ! Appeal dismissed. 


APPELLATE CIVIL. 


Before Sir Lawrence Venkins, R.CLE., Chief Sustice and 
i Mr. Fustice N. Chatterjee, 
PURNO CHANDRA KUNWAR 


v. 


MAHARAJ DHIRAJ BEJOY CHAND MAHATAB BAHADUR 


AND OTHERS.* é 


TN 


Deores, if void—Alinor med as major— Minor not represented by guardian e 


ad litem. 

A decree passed against a person who was really a minor but who was 
described in the suit as if he was of age, was a ‘nullity so far as he was concerned, 
and in s suit instituted several years after the attainment of majority, for a 
declaration of the nullity of the decree and proceedings thereunder, no question 
of limitation wonld arise, 

Rathid-wa-nisa v. Muhammad IJsmcil (1) and Narelagh v. Jab (3) 
followed. 

. Bo long æ a guardian ad litem is not appointed, a minor cannot be said 
to be a party to a suit in the proper sense of the term, 


* Appeal from Appellate Decree No. 681 of 1908, t the decree of 
F. B. Boe, Raq, District Judge of Hoogly, dated the 16th December, 1907 
reversing that of Babu Ambica Cbaran Mukherji, Officiating: additional 
Subordinate Judge of Hoogly, dated the 15th Jnly, 1907. 


(1) (1909) 10 O. L, J. 818. — (8) (1911) 15 C. L, J. 8, 
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Appeal by the plaintiff. 

Suit for a declaration that a rent decree passed in a suit and 
the proceedings in execution thereof were fraudulent, collusive 
and inoperative against him and for recovery of the amount 
realised by the defendant from him by arresting in execution 
of the said decree. 

A suit for rent was brought in respect of a putni taluk, 
in which. the plaintiff alleged that he had no interest and in 
that suit, though a minor, he was represented as of age ; that no 
summons had been served on him and an exjaríe decree was 
passed against him. The Court of first instance held that 
the “decree and the execution proceedings were inoperative 
against the plaintiff and passed a decree for the amount claimed 
in his favour. On appeal the District Judge reversed that decree 
and dismissed the suit. 

Babus Umakah Mukherji and Amulya Ratna Sur for the 
Appellant. 

Dr. Rash Behaty Ghose, Babus Basanta Kumar Bose and 
Soroski Charan Mitter for the Respondents. C. A, V. 

The judgment of the Court was as follows : 

This appeal arises out of a suit for a declaration that a 

rent decree passed in a suit No. 7 of 1896 of the Court of the 
Subordinate Judge of Hooghly, and the proceedings in execution 
thereof were fraudulent, collusive and inoperative against him, 
and for recovery of Rs. 2,076-7-6 which the defendant had 
realized from him, by arresting him in execution of the said 
decree. 
e The plaintiff alleged that the putnt taluk in respect of 
which the rent decree was passed, belonged exclusively to one 
Lakhi Narain, and he, the plaintiff had no interest therein, 
that he was a minorat the time the said decree was passed, 
but was described in the suit as if he was of age, that no 
summons had been served upon him and an exfarte decree was 
passed against hir, that the said Lakhi Narain put in Vakalut- 
namas and applications in the execution proceedings purporting 
to have been signed by him, that in execution of the decree, 
after the gwini taluk had been sold and some portion of the 
decretal amount had been realized, the plaintiff was arrested 
and Rs, 2,076-7-6 was realized from him. 

The Court of first instance held that the decree and the 
execution proceedings were inoperative against the «plaintiff 
and passed a decree for the amount claimed, in bis favour. On 
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appeal the District Judge reversed that decree and dismissed 
the suit. The plaintiff has appealed to this Court. As there 
was no definite finding by the lower “hppellate Court, upon 
the question of the minority of the plaintiff, the case was 
remanded for a finding whether the plaintiff was a minor at 
the date of the institution of the said suit No. 7 of 1896 and at 
the date of the decree passed in that suit. The District Judge 
has returned his finding that the plaintiff was a minor. 
» The present suit was instituted on the 21st December T 
and the plaintiff attained bis majority several years before the 
suit. If however' the decree is a nullity as against him, no 
question of limitation would arise. The question thereffte is 
whether s decree passed against a person who is really a minor 
but who is described in a suit as if he was of age, can be treated 
as a nullity as against such person, or is ons which it is necess- 
ary to set aside, in other words, whether it is merely. voidable. 
There can be no doubt that a decree passed . against -a 
person who is neither a party nor is properly represented on 
the record is a nullity and might be disregarded without any 
proceeding to set.it aside. If any authority is needed for this 
proposition we may refer to the case of KAtarajmal v. Daim (1). 
In the present case, the plaintiff is found to have been a minor 
when the suit for rent was brought and the decree was passed. 
Having been sued as if he was of age, no guardian ad litem 
was appointed for him. His name appeared as a defendant 
on the record, but was he a party in the eye of law? So 
long as a guardian ad tem is not appointed a minor cannot 
take any stepsin the suit and cannot be said to be a party to, 
a suit in the proper sense of the term. The ruling of the 
Judicial Committee in the case of Rashid-un-ntsa v. Muhammad 
Ismail Khan (2) is conclusive upon this point. There a decree 
had been obtained on an award made by arbitrators, and in the 
award the elder sister of the minor appellant in that case was 
described as acting for herself and as guardian ef the minor. As 
a matter of fact an application by the elder sister was pending 
at the dafe of the award before the District Judge for a certificate 
of guardiauship of the minor, which was ultimately rejected. The 
Privy Council held that the appellant was entitled to a declara- 
tion that the award was a nuility so far as she was concerned. 
There were several other decrees against the minor in which she 
was described as under the guardianship of her elder sister and at 
e 


ip (1) (1964) I. L. B. 82 Calo, 296. 
à) (1909).13 C, We N. 1182; I, D. B. 81 All. 672; 100, L. J, 818. 
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least in one of the suits the sister was appointed guardian ad item 
of the minor by the Courts. But the sister being a married: 
woman could not be appointed guardian ad litem and the Coürt 
of first instance held that the minor not having been properly 
represented, the decrees and sales were not binding on the minor. 
The decision of the Subordinate Judge was reversed by the High 
Court, on the ground, that the decrees upon which the execu- 
tion proceedings were founced were not and could not be in 
any way impeached, and that the transactions impeached being 
. proceedings in execution could only have been objected. 
to under the provisions of section 244 of the Civil Procedure 
Code. he Privy Council pointed out that section 244 applied. 
to questions arising between tbe parties to the suit in which 
the decree is passed, that is to say, between parties who have 
been properly made parties in accordance wiih the provisions 
of the Code and their Lordships held that the minor was never 
a party to any of the suits in the proper sense of the term and 
restored the decree of tbe Subordinate Judge. 


In the case of Narsingh Narain v. Sheikh Fahi Mistry (1), 
where the mother of an infant defendant, a married woman, was 
appointed guardian ag litem without her consent, it was held 
following the above case that the infant must be taken not to 
bave been represented for the purpose ofthe suit and that in 
such a case, he is in the same position as if he was not made a 
party to the suit at all and referring to the case of Khsaray- 
mal v. Daim (2), the learned Judges said that it was clear from 
the decision of the Judicial Committee in that case, that the 
eontravention of the statute is not merely an irregularity but 
renders the proceedings a nullity so far as the infant is concerned. 


These decisions are binding upon us, and we must accord- 
ingly hold that the plaintiff was no party to the rent suit in the 
proper sense of the term and is entitled to treat the decree as a 
nullity so far as he is concerned. 


It may be said that in the cases cited above the minority of 
the defendant was known tothe plaintiff and to the Court, but 
so far as the questions whether a minor without a proper 
guardian ad litem being appointed for, him is a party to the suit, 
and whether a decree in such a suit is a nullity are concerned, 
there is no difference in principle between a case where the 
minority is known and a case where the plaintiff and the Court 
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are not aware of the minority of the defendant. Besides the 


knowledge or ignorance of the plaintiff cannot affect the rights 
of an infant. 


The case of Walian v. Banke Behari Pershad Singh (1), is 
distinguishable. There the suit was instituted against the minors . 
as represented by their mother as their guardian with the sanc- 
tion of the Court. The mother appeared throughout the 
proceedings as guardian of the minors. The Privy Council held 
that the minors were effectively represented in the suit by their 
mother and with the sanction of the Court, that the only defect 
was that no formal order appointing her as guardian was drawn 
up ; but that it was not shown that the alleged defect caused any 
prejudice to the minors and their Lordships accordingly were of 
opinion that the defect of procedure was cured by the provisions — 
of section 578 of the Civil Procedure Code. f 


The decree being a nullity so far as the plaintiff is concerned, 
the suit cannot be held to be barred by limitation. But if he 
was liable with the other defendants for the rent of the putes for 
which the decree was obtained, we do not think he should be 
allowed to recover the amount realized from him under the ' 
decree. The Court of first instance found upon the evidence 
that plaintiff had no interest in the putni. The learned District 
Judge while holding that on the evidence " it would’ be exceed- 
ingly doubtful that the plaintiff had supported any part of the 
burden which is on him to show that the /a/u& was Lakhi's 
private property " does not come to a definite. finding on the 
point. The case should therefore go back to.the lower appellate 
Court, in order that, that Court may decide whether the plaintiff 
had any interest in the gums during the period for which the 
rent decree was obtained so that he was liable for the putas rent 
along with the other defendants in the rent suit. The decree of 
the lower appellate Court is accordingly set aside, and the case is 
remanded to that Court for disposal according to law after 
coming to a finding upon the point stated above. Costs to abide 
the result. 


ea Tu Appeal allowed : case remanded. 
(1) (1908) I. L. B. 80 Calo, 1031, (P, C.) 
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Before Sir Asutosh Mookerjee, Kright, Fudge, and 
Mr. Fustice Beacheroft. i 
RADHA MADHAB NARAIN HIKIM 
v. 
MILAN MAHATO ANn orTHERS.* 

Hikimali tenure—Loase—Inralid grant—Reni, «acceptance of—Oooupancy 
right, acquisition of, wader tresparsor—Bongal Rent Reoorery Act (X af 
1859)— Grant, nature of —Adcerss possession. 

A Mitmali tenure is dependent on the life of the xemindar and not on that 
of the tenure-holder himself. 

. Af there has been an invalid grant, the acceptance of rent from the grantee 

does not necessarily operate as a recognition or afürmance of the authority and 

validity of the grant. 

Ohattan Singh v, Gsdhari Monim (1) followed. 

Under Aot X of 1859, a right of occupancy oan be acquired under a 
frespasser, and such right oan also bé acquired when the grantee was let into 
Ocoupation by a temporary intermediate holder, 

In order to determine the {rue nature of a grant, the terms whereof 
are ambiguous, reference to the subsequent oondnet of the parties may 
be necessary, 

Adverse possession will not be of any avail to a mokraridar against a zemin- 
dar, unless it is brought to the knowledge of the zemindar against whom the 
adverse title is sought to be acquired. 

Appeal by the Defendant. 

Suit for declaration of title as permanent tenants and for 
recovery of possession. 

A was a Raja from 1861 to 1874 and his younger brother B, 
the grantee of the lease, dated the 31st March, 1862, was the 
Aikim, Upon the death of Ain 1874, he was succeeded by C, 
who was Raja from 1874 to 1892. D, the brother of C, became 
the Aske during that period. During the incumbency of C, 
fhe estate got heavily involved in debts and the provisions of 
the Chota Nagpur Encumbered Estates Act were brought into 
requisition. On the death of C, there was a dispute as to the 
succession and tbe manager under the Encumbered Estates Act 
took possession of the Aíkimak properties and continued in 
occupation down to 1896, exercising all the powers of a manager 
under the statute in relation thereto. During the two following 
years B forcibly took possession of the disputed property and 
collected rent from the tenants. "The.dispute as to. succession 


* Appeal from Appellate Decree No 174 of 191), against the deoree of 
Babu Advaita Prosad De, Subordinate Judge of Manbhom, dated the th 
Decomber, 1910, reversing that of Babu Khagendra Nath Boso, Mansit of 
Purulia, dated the 80th January, 1908, E 
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was settled in 1899 when E took possession of the estate as Raja, 
while F, his younger brother, took possession of the Akimalz 
properties as Azkrm. No rent was accepted from B by F himself 
and about the year 1905, B was dispossessed. 

The first Court dismissed the suit, but the decree was 
reversed on appeal. 

. Babus S ores Chandra Roy "i Lalit Mokon Ghose for the 

Appellant. 

Barbu Dwarka Nath Mitra for the Respondents. C. A. V. 

The judgment of the Court was delivered by 


Mookerjee J.— This is an appeal on behalf of the defendant 
in an action commenced by the plaintiffs respondents for declara- 
tion of their title as permanent tenants in respect of thff'üisputed 
land and for recovery of possession thereof. The case for the 


plaintiffs is that on the 31st March 1862, a permanent lease wasy- 


granted to their predecessor by one Mahendra Narain and that 


‘they were in possession by virtue of that lease till 1905 when 


they were unlawfully evicted by the defendant. The Court of 


first instance dismissed the suit on the ground that the permanent 
.lease set up by the plaintiffs as the foundation of their. title was 


not binding upon the defendant. Upon appeal, the Subordinate 
Judge has taken the same view in so far as the efficacy of the ~ 
lease is concerned ; but he has held that as the grant was made 
for the purpose of reclamation, the plaintiffa are entitled to 
succeed. On behalf of the appellant, this decision has been 
assailed as self-contradictory, and it has been argued that as the 


,plaintiffs have failed to establish their alleged permanent tenancy, 
.they are not entitled to relief on any other ground as against the 
defendant. " 


. OEC e 
To test the soundness of this argument, it is necessary to 
explain the position of the family one member whereof made 


‘the grant of 1862. It appears that in this family the eldest son 


of the owner succeeds to the property as the Raja, while the 
second son is entitled to the particular property now in dispute 


-as Atkim, Makund Narain was the Raja from 1861^to 1874 and 


bis younger brother Mahehdra Narain, the grantor of this lease, 
was the Arkim. Upon the death of Makund Narain in 1874, 
he was succeeded by Kishori Prosad who was Raja from 1874 to 
1893. The brother of Kishori Prosad, Ganga Narain, became 
the Atkim during this period. During the incumbency of Kishori 
Prosad, the estate got heavily involved in debts, and the provisions 
of the Chota Nagpur Encumbered Estates Act, were brought 
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into requisition. This was the conflition of things during the 
lifetime of Kishori Prosad ; and even after his death, the estate 
continued in the hands of the manager under the Encumbered 
Estates Act. It further appears that at this stage there was a 
dispute as to the succession ; aud while the controversy want on, 
it was necessarily uncertain who would bə eatitlei to take the 
Raj and who would succesd as ths Aiéins ; the manager under 
the Encumbered Estates Act, took possession of the Atkimali 
properties as well, and continued in occupation down to the 
year 1896, exercising all the powers of a manager under thé 
statute in relation thereto. During the two following years, 
Mahendra Narain, who had ceased to be Arksm upon the death of 
his b®ðther in 1874, forcibly took possession of the disputed 
property and collected rent from the tenants. Meanwhile, the 
- dispute as to succession had been settled, and in 1899 Radha 
Gobind took possession of the estate as Raja, while his younger 
brother Radhamadhab took possession of the Ar£ima/i properties 
as Aikim, There is no evidence to show that any rent was 
accepted from the plaintiffs by Radhamadhab himself, and, as 
already stated, about the year 1905 the plaintiffs lost possession. 
Their grievance is that at the time when they were evicted, 
they had a subsisting right under the grant of 1862, and they 
now seek to recover possession on the strength of that title. 
The Courts below have held concurrently that a grant made by 
a Atkim continues in operation neither for the life of the grantor 
nor for the life of the grantee, but during the life of the Raja. 
The reason for this rule becomes obvious when we consider the 
nature of the Ai£isir tenure. It is explained by Sir William 
Hunter in his Statistical Accounts of Bengal (Vol. XVII. 336) 
that Aikimali is a term applied-to grants of land assigned for 
the maintenance of the Azim or second brother and the #umer 
or third brother of ths zemindar for the time being. Oa the 
death of the zemindar, the brother of his successor takes. up the 
land attached to tbe office of Atkiz or kumar and performs 
the services in consideration whereof these lands are held. A 
Athimali tenure is thus dependent on the life of the zemindar 
and not on that of the tenure-holder himself. It is fairly clear, 
therefore, that the grant of the 31st March 1862 could not, under 
ordinary circumstances, continue in operation after the death of 
Mukund Narain when the grantor himself would cease to be 
.Aibim. Consequently, during the incumbency of Ganga Narain 
as Atkim fron 1874 to 1892, it was open to him to repudiate the 
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grant and to eject the grantee as trespasser. Ganga Narain, 
however, accepted the grantee as his tenant.and continued to 
recognise him as such and to realise rent from him in 
that character. Upon the death of Kishori Prosad, when 
Ganga Narain ceased to be Askim, the property came 
into the posssssion of the manager under the Enacumbered 
Estates Act. It may be a matter for controversy whether 
the manager was entitled under the ‘law to take possession 
ofthe Askimali tenure. If the true theory be that upon the 
death of the Raja, the Aséima/t tenure reverts to the Raj and is 
regranted to the new Arkim, the position may be ‘defensible `. 
that.upon the death of Kishori Prosad, while the dispute as 
to the succession continued, the manager was rightfully ‘in 
possession of the entire property of the Raj inclusive of the 
hikimali tenure. On the other hand, if the true theory be that ^ 
upon the disappearance of the Atkim, the Athimalt property 
passes directly to the successor as Arm, it may well be doubted 
whether the manager under the Encumbered Estates Act was 
competent to take possession of the Askimals property. The fact, 
however, remains that upon the death of Kishori Prosad the 
manager obtained possession and, if he was not the ds jure holder, 
he was undoubtely the de facto holder of the property. The 
propriety of his possession has not up to the present moment 
been challenged by the defendant, and we may accordingly pro- 
ceed on the assumption that such possession was lawful. The 
question, therefore, arises, what isthe precise effect ofthe 
acceptance of rent, by the manager under the Encumbered 
Estates Act, from the plaintiffs during the years 1893 to 1906. 
On behalf of the plaintiffs it has been contended that such accep-* 
tance of rent was equivalent to a recognition of the validity and 
binding character of the grant of 1862. On behalf ofthe 
appellant it has been argued, on the other hand, that in view 
of the decision of the Judicial Committee in Bent Pershad 
Koeri v. Dudknath Roy (1) the grant became void upon the 
death of Kishori Prosad, if not upon the death of Mukund Narain, 
and that. the acceptance of rent by the manager could at best 
e operate as recognition of some right in the plaintiffs not necessarily 
identical with that created in 1862. In our opinion, the materials’ 
onthe reccord do not justify the conclusion that the acceptance 
of rent from the plaintiffs by the manager involved, by implica-- 
tion, a recognition of the continuance of the grant of 1862. The- 


(1)-(1809) L, B. 26 I. A, 390, I. L. R, $7 Calo, 188 4 O. W. Ne 374, 
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view we take is-supported by the ‘decision of this- Court in 
Chaitan Singh v. Sadhars Monim (1) where it was pointed out, 
on the authority of the decision of the House of Lords in Prest- 
dent and Governor of the Magdalen Hospital v. Knotts (2), that if 
there has been an invalid grant, the acceptance of rent from the 
grantee does not necessanly operate asa recognition or affir- 
mance of the authority and validity of the grant. In this view, the 
conclusion follows that the plaintiffs, when evicted by the defen- 
dant in 1896, were still tenants in occupation and could not be 
ejected unless after their tenancy had been lawfully terminated, ‘even, 
* if it be assumed that the tenancy wasof a terminable character, 
With reference to this question, it has been argued by the respon- 
dents That the tenancy was not of a terminable character because 
the grant of 1862 was on the face of it for agricultural purposes 
y - and that the tenants had acquired a right of occupancy in accord- 
^ ance with the provisions of Act X of 1859. Now, it may be con- 
ceded that under that statute, a right of occupancy could be ac- 
quired under a trespasser, as recognised in tho cases of Synd Ameer 
Hossein v. Sheo Sukae (3) and Zulfun Beebee v. Radhica 
Chunder (4) and such rightcould also be acquired when the grantee 
wasletinto occupation by a temporary intermediate holder as 
laid down inthe case of Golam Panja v. Hurish Chunder 
Ghose (5). But, even if we accept in substance the view put forward 
on behalf of the respondent, which is in essence the view adopted 
by the Subordinate Judge, the position remains that the question 
of the nature of the grant of 1862 has never been directly put in 
issue, and we are thus unable to pronounce a final and definite 
opinion upon the question whether the grantee of 1863 was a 
saiyat or an intermediate tenuresholder. No right of occupancy 
could plainly be claimed unless the grant was to a raiyat, The 
respondent has accordingly suggested that the question of the 
true nature of the grant may be determined, as laid down i in the 
case of Durga Prosunno Ghose v. Kalidas Dut (6, upon a con- 
stuction ofthe lease. But, as has been explained in the cases of 
Ramdayal Girt v. Midnapur Zemindary Co. Ld.(7) and Pro- 
motho Nath Kumar v. Nilmani Kumar (8), in order to determine 
the true nature of a grant, the terms whereof are ambiguous, 
reference to the subsequent conduct of the parties may be 


(1) (1903) 5 O. L. J. 63. (5) (1878) 17 W. B, 553. 
(3 (1879, 4 App, Oases 894, (8) (1881) 9 U. L, B. 449. 
. (8) (1873) 19 W, B. 883. (7) (1910) 15 0, W. R 202. 


(4) (1878) 10. L. R. 8£8, (8) (1911) 156 O, W. N. 902, » 
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ome necessary, The case, as We have stated, has not been considered 
1913, from this point of view, and we are therefore not ina position to 


Redha Madhab ‘Support the conclurion of the Subordinate Judge thet although 


Mil at hato prima facie the grant of 1862 would lapse upon the death of 
f Rss Raja Mukund Narain, yet the grantee or his successor in interest 
ookerjat, i is entitled to the privileges of an occupancy raiyat. The respon- 


dent has further contended that he has acquired a. good title to 
the property as grantee by reason of adverse possession. His 
argument in substance is tbat since 1892 he has asserted title as 

. grantee under the lease of 1862 and that in fact a similar asser- 
tion has been made since 1874 during the incumbency of Ganga ' 
Narain as Atkim, Here, again, the facts found are not sufficient 
to enable us to hold that the plaintiffs respondents have a(Quired, 
by adverse assertion of title, the position of a permanent grantee. 
-As has been laid by the Judicial Committee in the cases of Rojak—y 
Saheb Perhlad v. Doorga Pershad (1) and Tekaetnee Goura v. 
Saroo (2), such adverse possession would not be of any avail 
unless it was brought to the knowledge ofthe person against 
whom the adverse title was sought to be acquired. The case has 
-not been considered from this point of view, and it is therefore - 
impossible for us to affirm the validity of the contention of the 
respondent in this respect. - 


The result is that although we hold that, at the time when 
the plaintiffs were evicted, they had tenancy right of some descrip- 
tion, we are not in a position to pronounce any definite opinion 

x as to the true status of the plaintiffs. Consequently this appeal 
must be allowed in part and the decree of the Subordinate Judge 
varied. The plaintiffs will be entitled to recover possession as 
tenants under the defendants ; but the question of their precise , 
status wll be left open for consideration in a future litigation, if 
the occasion should arise. Under the circumstance of the case, 
we direct that each party should pay bis own costs throughout 
the litigation. s 


™ 


= e ATAL Appeal allowed in part. 
a) (186), ) as W. B. P. O, 6 (14); (2) (1878) 19 W. B 953, 
Uc (828). : 
e - 
: e 
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Before Sir Asutosh Mookerjes, Knight! Fudge, and Mr. Fustice 
Beachecroft. 
SAILAJA PROSAD CHATTERJEE 


v. 
GYANI DAS.* 
Rent decree, swecution of— Purchase by deores-holder in execution of money 
decree subject to rent okarge, afoot of. 

A landlord, who purchases the defaulting tenure in execution of his money 
deoree subjeot to rent charge, cannot exeoute his decree for rent as the judg- 
ment-debt in his favour for rent is extinguished. š 

A dearee-holder who has obtained a decree for rent is free to proceed 
against any property of the judgment-debtor; he is under no obligation to 
proceedein the first instance against the defaulung tenure. 

Appeal by the deeree-holder. 

Application for execution of rent Decree. 

The decree-holder appellant obtained a rent decree in 1904 
against the respondent. In 1906, the appellant obtained a 
decree for money against the respondent. In execution of that 
decree, he attached the tenure in respect of which the rent 
decree now sought to be executed had been previously obtained. 
At the instance of the decree-holder, it was proclaimed at the 
time of sale that the tenure in question was subject to a judg- 
ment-debt under the decree of 1904. At the sale which followed, 
the decree-holder purchased the property. He then sought 
to execute the rent decree against the properties of the judg-., 
ment-debtor other than the defaulting tenure which he himself 
purchased, The Court below rejected the application. 

Babus Dwarka Nath Chuckerbuty, Khelter Mohan Sen and 
Bankim Chandra Mukerjee for the Appellant. 

Babu Surendra Nath Ghosal for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the decree- 
holders against an order whereby their application for execution 
of a rent decree obtained by them in 1904 against the respon- 
dent has been dismissed. It appears that in 1906 the appellants 
obtained a decree for money against the respondent. In exe- 


cution of that decree, they attached the tenure in fespect of æ 


which the rent decree now sought to be executed had been 
previously obtained. At the instance. of the decree-holders, it 
was proclaimed at the time of sale that the tenure in question 


"A poal from Order No, 229 of 1909, against an order of Rabu Jogendra 
Nath i tter, Subordinate Judge of Monghyr, dated the 27th February, 1909. 


April, $0. 
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was subject to a judgutent-debt under the decree of 1904. 
At the sale which followed, the decree-holders purchased the 
property. They now seek to execute the de:res against the pro- 
perties of the judgment-debtor other than the defaulting tenure 
which they themselves have purchased. The Subordinate Judge 
has held that the effect of the purchase by the decree-holders 
in 1906 was to extinguish the decree which they now seek to 
execute. On behalf of the appellants it has been contended that 
this view is erroneous, bscause the rent decree, as appears on. 
the face of the record, has not yet been satisfed and is conse- 
‘quently capable of execution against the judgment-debtor named 
therein. . It may be conceded, as was pointed out by this Court 
in the cases of Motick Chunder Dey v. Foley (1) and Sendra 
Mohan Tagore v. Surnomoyi (2), that a decree-holder who has 


obtained a decree for rent is free to proceed against any property —4 


of the judgment-debtor; he is under no obligation to proceed 
in the first instance against the defaulting tenure, This principle, 
however, is of no assistance to the decras-holders. The real 
question in the present case is, whether the effect of the pur- 
chase by the appellants has been to extinguish their rights 
under the rent decree. When they took out execution of the 
money decree against the tenure, they were bound to notify 
that they held a decree for rent enforceable against it ; if they 
had not notified the rent charge, they could not have subse-- 
quently pursued the property, in the hands of a dona fide pur- 
chaser, for the satisfaction of their dues. [Doolkud Strcar v. 
Kristo Coomar (3), Munnoo Lall v. Lalla Choones Lall (4), Dooles 
Chund v. Oomda Begum (5), Nursing wv. Roghoobur (6) -and 
Giribala v. Mina Kumari (T)]. It was thus, at their instance, that, 
the proclamation was very properly made that the tenure would 
be sold subject to the judgment-debt under the decres of 1904. 
Whoever, therefore, purchased at the sale, would take the pro- 
perty subject to the liability notified, and it makes no difference 
that the decree-holders themselves are the purchasers ; the judg- 
ment-debt in their favour must consequently be deemed to have 
been extinguished. The position might possibly have been 


e different, had the property been purchased by a stranger. In that 


event, if the decree-holders had proceeded to executethe decree 
for rent against other properties of the, judgment-debtor, the 


(1) (1887) 1. L. B. 15 Cale, 492, 
3) (1898) T. L. R, 96 Calo, 108, (1875 24 W. e 288, 
(8) (1869) 12 W. B, 808. - (6 (1884) L L.-B. 10 Oalo.-639, 
(4) (618,21 W. B, $1 P. O^ - . (f) (18000 BO. W. N.47. - 
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judgment-debtor might have been able to-realise the sum.from the 
execution-purchaser, upon the property in whose hands lay the 
responsibility primarily to satisfy the decree. In the case before 
us, however, the decree-holders themselves are the execution- 
purchasers, and, they cannot be permitted any longer to execute 
the decree, 

The resslt is that the order of the Subordinate Judge is 
affirmed and this appeal dismissed with costs. We assess the 
hearing fee at three gold mohurs. , 

A. T. M. Appeal dismissed. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Holmwood. 


SECRETARY OF STATE FOR INDIA IN COUNCIL `’ 


v. 


RASHIDUL HUQ anp orHzns.* 


Possession, sult for— Regulation III of 1888, See 4——ÜOollonor, what decides— 
Grant for maintenanco—'Ba farsand’—‘Ba walad' —Regrlation 
XXXVII of 1793, Beo, 15—Reg ulation XIV of 1885, Seo. 3. 


The only question within the com petenoe of the Collector to decide under 
section 4 of Regulation III of 1838 is, whether the land is or is not lable to be 
peseesed with revenue. 

Grants for maintenance are, prima faole, sait upon the death of the 
grantee, Baot this is not an inflexible rule of law, 

Where a grant has been made whereby property is vested in the grantoo 
and his descendants by appropriate terms sufücient to create an bereditary 
estate, that hereditary estate is not out down and made inalienable niarely by a 
direction that certain persons were to be maintained. ` 

The term bs farcand, which is equivalent to the expression mai farcand, 

„mans ‘with offspring,’ ‘with ohfidren’; it is a term Inserted in a grant whioh 
is made to the grantee and his posterity: it is in faot equivalent to the 
expression ba toslad, and the expression applies to heirs and descendants 
generally, although according to the derivative meaning it denotes only the 
children of the grantee cr his heirs in direct line of descent, ; 

In so far as a madadmash grant is made hereditary by seotion 15 of Re 
gulation X X XVII of 1738, it is in no way affected by clause :8) of section 8 of 
Regulation XLV of 1895 This latter provision simply lays down that tha 
burden Hes upon the person, who asserts a olaim of this desoriptiqn against 
the State, to establish that the olaim is well-founded, 

Appeal by the Plaintiff. 


Suit for recovery of possession of 101 bighas of Ja&Zeraj land. 


The material facts and arguments are sufficiently stated in 
the judgment, 


* Appeal from Original Decree, No 370 of 1910, agalnát (bé dastabaf Babn 


Hem Ohandra erjee Subordinate Judge of mS dated. the 11th 
Maroh, 1810, 
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or Babus Ram Charan -Mitra and Sris Chandra Chowdhry for 
1913, the Appellant. 
age Babus Foges Chandra Dey, Chandra Sekhar Prosad Singh, 


Secretary of State - : 
for India in Oouncll, Kheira Mohan Sen, Soroshi Charan Mitter and Harihar Prosad 


Rashidel Hag. Singh and Moulvi Mukammad Mustafa Khan (for Moulvi Syed 
m © Mahomed Tahir) for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the Secretary 

, of State for India in Council against the decree of dismissal in a 
suit for recovery of possession of ror bighas of Jakhera7 land. . 
The land in dispute was granted to the predecessor of the 
defendants, on the sth January 1764 by Emperor Shah AJam of 
Delhi. The original grant was destroyed by fire in the begiuning 
ofthe last century ; but a copy was obtained at the time and — 
has been produced in this litigation. The Subordinate Judge / 
has held upon a construction of this grant that the grantee took a 
permanent heritable interest thereunder and that the land is not 
resumable by the State, This decision has been challenged 
before us substantially on two grounds; namely, /irs/, that the 
decision of the revenue authorities in resumption proceedings 
which were heard by the Collector on the 16th March 1838 . 
operates as res judicata, and, secondly, that upon a true construc- 
tion of the grant, the grantee did not obtain a perpetual interest 
in the land. : 


. In support of the first contention, reference has been made 
to the first clause of section 4 of Regulation III of 1828. That 
Regulation was passed to provide for the appointment of Special 
Commissioners for the speedy hearing and determination of 
appeals from the decision of the revenue authorities in regard 
to land occupied or rent collected by individuals without payment 
of the revenue demandable by government under the general law 
ofthe country. The first clause of section 4 provides that on the 
establishment of the Commissioner the Collector may institute 

. enquiries under Regulation II of 1818 and Regulation IX of 1822 
without the previous sanction of the Board of Revenue. It 

© further provides that in such a proceeding the Collector should 
record his judgment as to the liability of the land to assessment, 

. and such decision would then have the force and effect of a 
decree It will be observed that the only question within the 
competence of the Collector to decide under section 4 of 
Regulation IIT of 1828 is, whether the land is or is not liable 

fo be assessed with revenue. In the proceedings which were 


. 


July, 26. 


x 
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commenced for the resumption of the. disputed land in 1837, PTUS 
the Collector decided that the land was not resumable. He 1913. 


— 


held in substance, frs, that the daughter of the original grantee gooretary of State for 
was entitled to continue in occupation of the land without India In Oounetl 
payment of revenue to the State, and secondly, that the children Baahidol Huq? 
of the daughter were similarly entitled to retain the land without Mookerjes, J. 
payment of any dues to the State. In view of these findings, the — 
application for resumption was refused. When the matter was 

carried before the Commissioner, an interlocutory opinion appears 

to have been recorded to the effect that the Collector had decided* 


'that the land was resumable upon the death of the children 


of the daughter of the original grantee. This interpretation, in 
our opinion, was manifestly erroneous, and what order * 
was finally passed by the Commissioner is not known. But 
even if it be assumed that the Collector had in effect found that 
the land was so resumable at a future date, the decision was 
clearly without jurisdiction. The matter directly and substan- 
tially in issue before the Collector was whether the land was resum- 
able when the application for resumption was made against the 
daughter of the deceased grantee. That question, as we have 
seen, was decided in favour of the representative of the grantee. 
To that extent, the decision may be taken to be operative and 
conclusive between the parties; but this view isof no real assis- 
tance to the present appellant. The first ground therefore fails. 


In support of the second contention, it has been urged that 
the grant was for maintenance of the grantee and was conse- 
quently resumable upon the death of the grantee. In support of 
this proposition reliance has been placed upon the case of 
Ftamsshar Bakhsh v. Arjun Singh (1). It may be assumed that 
grants for maintenance are, prima facie, resumable upon the death 
of the grantee: Woodoyadttto v. Mukoond (2). But this is by no 
means an inflexible rule of law. As was pointed out bf the 
Judicial Committee in the case of Rajya iVursingh Deb v. Roy 
Koylas Nath and others (3) which was explained by their Lordships " . 
in Gulabdas Fugyroandas v. Collector of Surat (4), where a grant 
has been made whereby property is vested in the graates and z 
his descendants by appropriate terms sufficient to create an > 
hereditary estate, that hereditary estate is not cut down and 
made inalienable merely by a direction that certain persons were 
to be maintained, See also Ramchandra v. Vorendra Natk (5), 


(1) (1900) L. B. 38 I. A. 1; I. L. B. 38 All, 194, R 1869) 9 M. I. A, 65. 
(4) (1874) 22 V, B. 335. ; 45 (1878) I, L, B. B Bom 186, 
(5) (1905) 4 O. L. J. 899, Ver 
Li 
. 


M 
Orvin. 


1913. 
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Rameshar v. Gobardhan («) and Fagannadha v. Pedda Pakir (2). 
The question, therefore, is, what is the true meaning of the grant 


DARIN. ~ of Stato for made by the Emperor on the 5th June 1764. That grant states 
' Indis in Council 


* 
Rashidul Hug. 
Mooherjos, J. 


— 


explicitly that ror bighas of land fit for cultivation and held 
under previous sanad stand as madadmask inthe name ofthe 
dependents of the learned Mufti Imamuddin Hossain. The grant 
then proceeds to add that regard being had to the rights of the 
aforesaid person, the grant is allowed to stand as before as well 
as to children and dependents (mas fursandan wa wabistagan) 
: from the beginning of 1764. The grant concludes with the direc- 


tion to the officers of the State that the dependents and the . 


children of the muff are not to be disturbed in the enjoyment 
of the properties conveyed, the dues ordinarily payable to the 
State are to be considered as remitted, and they are not to 
demand a fresh sanad every year. It is obvious that this was 
a heritable grant in perpetuity, and in support of this proposition 
reference may be made to the decision of their Lordships of the 
Judicial Committee in the case of Tulshi Pershad Singh v. Ram 
Narain Singh (3). As pointed out by Wilson in his Glossary, the 
term bafursund, which is equivalent to the expression matfarsund, 
means “ with offspriag ", “ with children ” ; it is a term inserted in 
a grant which is made tothe grantee and his posterity ;it isin 
fact equivalent to the expression ġa walad, and it has always been 
held that this expression applies to heirs and descendants generally, 
although according to the derivative meaning it denotes only the 
children of the grantee or his heirs in direct line of descent. 


` It is worthy of note that the interpretation we put upon the 
grant is fortified by three important circumstances. In the 
first place, though the copy ofthe grant, as we now possess ib, 
isin a torn condition, and the word which precedes the expression 
“mat fursandan wa wabtistagan” cannot be read, yet the word 
is reproduced in the written statement of the daughter of the 
grantee in the resumption proceedings of 1837. That word, as 
the Subordinate Judge has stated, was daimi which means 
permanent. There can be no doubt, therefore, that as the word 
daimi was in the original, the grant was made expressly in 
perpetuity. In the second place, the grant recites that at the 
time of its confirmation in 1764, the land stood as madadmash 
in the records of the State. Now, section 15 of the Regulation 
XXXVII of 1793 shows that a grant of this description is here- 


(1) 1907, 7 O. L. J. 902. 

(3) (1881) I, D. B, 4 Mad. 871 

B) (1885) L. B. 13 T, A. 905; L L. B. 12 Cale. 117, e 
. 
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. 
ditary. The learned Government pleader has contended, how- 
ever, that the effect af section 15 of Regulation XXXVII of 1793 


me 


was weakened, if not completely abrogated, by the provisions Becrótar of Etato for 


of clause 3 of section 3 of Regulation XIV of 1825. We are of 
opinion that there is no force in this contention. In so far as 
a madadmash grant is made hereditary by section 15 of Regula- 
tion XXXVII of 1793, it is in no way affected by clause 3 of 
section 3 of Regzlation XIV of 1825. This latter provision 
simply lays down that the burden lies upon the person, who 


asserts a claim of this description against the State, to establish li 


“that his claim is well-founded. But even if the burden be 


thrown,entirely upon the defendants in this case, they have com- 
pletely established ths permanent grant they allege by the deed 
of the sth January 1764. In the third place, the construction 
we put upon the grant is borne out by what has been hitherto 
accepted as the correct view by the officers of the State. If 
the contention of the appellant is well-founded, there was a 
personal grant to the Mufti Imamuddin by name and also to his 
children, In this view, upon the death of the daughter of the 
grantee, the State was entitled to resume the land; but asa 
matter of fact, in accordance with the view of the revenue 
authorities expressed in 1838, the decendants of the daughter’ 
have been allowed to continue undisturbed in possession without 
payment of revenus to the State for more than a quarter ofa 
century. In view of these facts, there is no room for controversy’ 
that a perpetual grant was made in 1764 in favour of the pre- 
decessor of the defendants. 
The result is that the decree of the Subordinate Fides is 
affirmed and this appeal dismissed with costs. 
A. T. M. Appeal dismissed. 
Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Holmwood, 
SURJA NARAIN JHA 


v. ` 
BUNWARI JHA AND oTHERS.* E" 


Appoal—Avward—Tine for objecting, if oan be eciandod — — Lisiliation Act 
(XV of 1877), Sec, 5, Soh, LI, Art, 158—Oicil Procedure Code ( Ax XIV 


Qf 1888), Seo. 593—' If an application has bes made to se arida tho 


award '—Onission, 


No appeal lies from a decree besed on an award, though the award was 
in law. i 


assailed on the ground that there was no award valid in 


peal trf. O Decree No, $0 of 1910, against the decree of A. 
MacGer Erg. Buboi te Judge of Deoghur, dated vee Jaly, 1809. 


India in Council 
Bashidal Hoq. 
Mookerjeo, J. 
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1912. 
— 
Burja Narain 
v 
Bunwari Jha, 
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Raja Har Narain v, Chaudhrain Bhagwant (1) explained. 

' It is not competent to the Court under section 5 of the Limitation Aot, 
to extend the period of ten days prescribed by Art. 158, Bob, II of the said 
Act, for filling objections to an award 

The expreesion, "if no application has bean made to set aside the award” 
in section 522 of the Oode of Oivil Procedure, refers to & contingency other 
than remission of the award. 

If a reference was made with the consent of the person having no authority 
to act on behalf of the guardian of an infant party, the guardian ad litem 
could set aside the award within the time prescribed by Art, 158, Bch, II of 
the Limitation Act. 

Appeal by the Plaintiff. c 

A suit was referred to arbitration and an award made, which 
was filed on the 8th July, 1909. The Court thereupon adjourned 
the case till the 18th July and directed the parties to file objections, 


if any, on or before that date. On the i7th July, it was — 


discovered that the date to which the case had been adjourned, 
was a Sunday ; the Court thereupon adjourned the case to the 
28th July. As the objection was not filed within the 18th July, 
a decree was made in terms of the award. 

Babus Dwarka Nath Chakrabarft and Rames Chandra Sen 
for the Appellant. . 

Babus Mohendra Nath Roy, Ambikapada Chowdkry and 
Peary Mohan Chatterjee for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This appeal is directed against a decree 
made under section 522 of the Code of Civil Procedure of 1882, 
in confirmation of an award of arbitrators. A preliminary 
objection has been taken to the competency of the appeal, 
because, under that section, an appeal does not lie from such 
decree except in so far as the decree is in excess of or not ih 
accordance with the award. As the decree is not assailed on 
behalf of the appellants on the ground that'it is in excess of or 
not in accordance with the award, the appeal is prima facte 
incompetent. 

It bas been argued, however, on behalf of the appellant, 
upon the authority of the decisions in Zndur Subbarami Reddy v. 
Kandadim Rajamannar Ayyangar (2) and Mukammad Abid v. 
Muhammad Asghar (3), that inasmuch as the award is assailed on 
the ground that there was no award valid in law, the appeal 
is competent; But this contention cannot possibly prevail, in 
view of the plain language of section 522, and of the exposition 
of the law by the Judicial Committee in Gulam Khan v. 

(1) (1891) I, L. B.718 All, 800. (3) (1903) I, L. B, S5 Mad, 47, 
(8) (1885) I. LB, 8 AI, 64. : 


E 
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Muhammad Hassan (1). Our attention, however, has been 
invited to another decision of the Judicial Committee in Raja 
Har Narain Singh v. Chaudhrain Bhagwant Kuar (2) where 
an appeal, under somewhat similar circumstances, was allowed 
to be heard without any question as to its competency. In that 
case, the award had been filed after the expiry of the time 
prescribed by the Court, and it was held by the Judicial Com- 
mittee that there was no legal award which could be made the 
foundation of a decree. It is clear, however, from the judgment 
of the Judicial Committee that no question as to the competency* 


` of the appeal was raised either before their Lordships or in the 


High Court. Consequently, that decision cannot be treated as 
in any way in conflict with the later decision of the Judicial 
Committee in the case of Ghulam Khan v. Muhammad 
Hassan (1). 

It is further worthy of note that even if the appellant were 
allowed to invite this Court to interfere in the exercise of its 
revisional jurisdiction, he would still find himself in inextricable 
difficulty, as no application was made on his behalf to the Court 
below to set aside the award. The matter was referred to the 
arbitrators on the 14th March 1907. "The award was filed on the 
8th July 1909. The Court thereupon adjourned the case till 
the 18th July, and directed the parties to file objections, if any, 
on or before that date. This was in strict conformity with 
Art. 158 of the second Schedule of the Limitation Act. On the 
17th July, it was discovered that the date to which the case had 
been adjourned wes a Sunday ; the Court thereupon adjourned 
the case to the 28th July. We cannot interpret this order in 
the sense that the time within which objection could be filed 
was also thereby extended to the 28th July. In fact, it was not 
competent to the Court to extend the period of ten days prescri- 
bed by Art. 158, because under section 5 of the Limitation Act 
the Court has no authority to receive an application to set aside 
the award after the expiry of the time prescribed by that Article. 
The appellant suggests, however, that he was misled by the 
order of the 17th July 1909 and alleges that he could net appear 
before the Judge on the date fixed, as the Court was held onthat 
date in a place different from the locality wherein the Court was 
ordinarily held. Itis not necessary for us to determine whether 
the latter allegation is or is not well-founded on fact. The 
position is unassailable that no exception was taken within the 

(1) (1901) L.*L, B, 29 Oalo, 107. (2) (1891) I. I, B, 18 All, 800. 
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time prescribed by Art. 158, and it was not competent to the. 
Court to extend the time prescribed by that Article. It thus 
became obligatory on the Court to confirm the award. But it 
has been ingeniously argued that an application to set aside the 
award was unnecessary, because the award had in the eye of 
law no existence, as the reference to arbitration was made with 
the concurrence of a person who had no authority to act om 
behalf of the guardian of the appellant, an infant at that time. 
This contention is clearly fallacious, Section 522 o! the Code of 
"1882 provides that if the Court sees no cause to remit the award 
or any of the matters referred to arbitration for reconsideration 
in the manner aforesaid (that is, under sections 520 and 521), and, 
if no application has been made to set aside the award or if the 
Court has refused such application, the Court shall proceed to 
give judgment according to the award. The expression ‘if no 
application has been made to set aside the award’ is clearly com- 
prehensive enough to cover a case of the present description and 
refers toa contingency other than the remission of an award. 
The award, here, if not successfully challenged, would be prima 
facie binding upon the appellant; if there was good reason to 
assail the award, it was competent to his guardian ad litem to 
apply to the Court to set it aside, within the time prescribed by 
Art. 158. This was not done; and the Court had thus no other 

course open than to record an order of confirmation. 

Ithas finaly been represented to us that the appellant, at 
the time ofthe proceedings in the Court below, was an infant, 
and that although he has since then attained majority, he is now 
insane. This may bea matter for regret, but plainly cannot 
affect our decision. We donot, however, express any opinion upon 
another aspect of the matter suggested in the course of argu- 
ment, namely, whether it is possible for the plaintiff to obtain 
relief in a separate declaratory suit on the ground of negligence 


of his guardian ad /r/em. We only hold that the present appeal 


is incompetent, and that even if we had been invited to interfere 
in the exercise of our revisional jurisdiction, we could not afford 
any reliefeto the petitioner in the events which have happened. 

The result is that this appeal is dismissed with costs. We 
assess the hearing fee at five gold mohurs. 


A, T, M. Appeal dismissed. 
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CIVIL RULE. 
Before Mr. Fustice N. Chatterjee and Mr. Fustice Newbould. 
HARI LAL 
v. 
PARYAG RAM AN» oTHERS.* 
Appeal Order refusing temporary isjwnotion—Cicil Procedure Code (Ac V 
of 1908), O. XXXIX R 1 and 0. XLII, R, 1 (r). 

An appeal hea under Rule 1 (r) of Order XLIII of the Code of Oivil 
Procedure against an order refasing a temporary injunction. 

An order under Role 1 of Order XXXIX of the Code of Gin) Procedure 
refers to any order passed under that Rule and thus inoludce an ordef 
- refusing temporary injunction.t 

Application for revision by the Plaintiff. 

Suit praying for temporary injunction. 

The question for decision was whether an appeal lay against 
an order refusing a temporary injunction. The first appellate 
Court answered it in the nagative. 

Babu Surendra Nath Ghosal for the Petitioner. 

Babus Umakali Mukherji and Sudhansu Sekhar Mukherji 
for the Opposite Party. 7 C. A. V. 

The judgment of the Court was as follows : 


The question for decision in this Rule is, whether an appeal 
lies against an order refusing a temporary injunction. 

Order 43, Rule r (r) provides for an appeal against an order 
under Rule 1 of Order 39. Order 39, Ruler lays down that the 
Court may by order grant a temporary injunction. Now, section 
588, cl. 24 of the old Code (Act XIV of 1882) gave an appeal 
against orders under section 492, and section 492 laid down that 
the Court may by order grant a temporary injunction or refuse 
wich injunction. The words“ or refuse such injunction" have 
been omitted from Order 39, Rule 1 of the present Code, and it 
is contended for the opposite pariy, that as Order 43, Rule 1 (7) 
provides for an appeal, only against an order under Order 39, 
Rule 1, and as the only order mentioned in Order 39, Rule 1 is 
an order granting an injunction, an appeal lies only against an 
order granting an injunction and not against an order refusing it. 

But although the words "or refuse such injunctien”’ have 
been omitted from Order 39, Rule I, there can be no doubt 
that the Court has the power to refuse an injunction. Order 
39, Rule 1 merely lays down under what circumstances the 
Court may by order grant a temporary injunction. It cannot 


* Ciril Rule No. 384 of 1913, against an order of O. O. Pitter „a Distriot 
Judge of Gys, dated the 31st February, 1913 affirming that of Babu B*O. Basn, 
Subordinate Judge of Gya dated the 18th November, 1019. 


[t30 Lachm Narain v, Ham Charan, (1918) 11 A, L. J, 618—Hep. | 
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be said that the only order which can be passed by the Court 
is an order granting an injunction. i 

The Court may" grant; itis not bound to grant, an 
injunction. The fact that the Court “may” grant an injunc- 
tion ifthe matters stated in the Rule are proved, implies that 
the Court, has the power to refuse an injunction, if those facts 
are not proved. So that notwithstanding that the words ‘or 
refuse such injunction! have been omitted from Order 39, Rule 1, 
the Court has as much power to refuse such an injunction 
*under the present Code asit had under section 492 of the old 
Code which expressly stated that the Court may refuse the * 
injunction. Ifthe words “an order under Rule 1 of Order 39” 
in Order 43, Rule 1 (7) mean only an order granting an injunc- 
tion, we must hold that the only order which can be passed 
under Order 39, Rule 1 is an order granting an injunction, in other 
words, that an order refusing an injunction cannot be passed 
under that Rule. This certainly cannot be held. Order 39, 
Rule 1 isthe only Order under which the Court can deal with 
an application for temporary injunction, and there is no other 
section which gives the Court power to refuse an injunction. 
" An order under Rule 1 of Order 39” therefore refers to any 
order passed under Order 39, Rule 1, and since under that Rule, 
the Court has the power of refusing an injunction, we think 
an appeal lies against an order refusing an injunction. The 
view we take is supported by the observations of the Privy 
Council in the case of Reasut Hossein v. Hadjes Abaoollak (1), 
where in considering the question whether section 76 of the 
Registration Act VIII of 1871 (of which the final words were 
"no appeal lies from any order made under this section”) 
excluded an appeal not only where the Judge directed the 
Registrar to register a deed, but also when the application for 
registration was rejected, it was observed “ Their Lordships would 
have great difficulty in saying that an order of rejection does not 
fall within the term “an order made under this section,” because, 
ifthe Judge does not make his order of rejection under the 
76th section, it is difficult to see what other section gives him 
jurisdiction to make it,” but their Lordships did not think it 
necessary to decide the point in that case. 


Section 104 of the new Code no doubt lays down that an 
appeal shall lie from the orders mentioned in that section and 
save asot herwise expressly provided in the body of the Code, or 


(1) 11879, I. D. B. 9 Calo, 181, 
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by any law for the time being in forcg from no other orders, and 
clause (f) mentions ‘any order made under Rules from which an 
appeal is expressly allowed by Rules.” But clause (7) of Rule 1, 
Order 43 expressly gives an appeal from an order under Rule 1 
of Order 39 and if an order refusing to appoint a receiver is an 
ordér under that Rule, an appeal is expressly allowed from such 
an order under clause (7). 

In all the clauses (except one) of Rule 1, Order 43 the words 
used are “an order," but the clauses themselves show that “an 
order" under a particular Rule includes an order refused under 
Sid Rule, although the Court is not expressly authorized by that 
Rufe to pass an order of refusal For instance clause (c) gives an 
appeal against “an order under Rule 9 of Order IX rejecting an 


application (in a case open to appeal) for an order to set aside the’ 


disrnissal of a suit.” But Order IX, Rule 9-says that the Court 
"shall make an order setting aside the dismissal" if satisfied 
of ‘certain matters, It does not expressly authorize the Court to 
rejéct an application, for setting aside an orcer of dismissal, but 
clause (c) of Order 43, Rule 1 shows that an order rejecting such 
an application is an order under Order IX, Rule 9. Similarly 
clause (7) in Order 43, Rule 1 gives an appeal against “an order of 
refusal under Rule 19 of Order 41 to re-admit or under Rule 21 
of Order 41 to rehear an appeal" although those Rules do not 
expressly authorize the Court to pass orders of dee Similar 
observations apply to clauses (7), (&), (w) and (o) of Order 43, 
Rule 1. Sothat notwithstanding the fact that "m Rules to which 
they refer mention only orders granting an application, the 
clauses themselves show that orders of refusal are within the 
Rule& Some of the clauses of Rule 1, Order 43 expressly give a 
right of appeal only against an order of refusal, and they do not 
create any difficulty, because the Legislature expressly restricts 
the right of appeal against order of refusal. But clauses (f), (/) 
and (m) give a right of appeal against an' order granting an 
application as well as against an order of refusal. Clause (7) 
refers to orders under Rule 72 and Rule 92 of Order 21 setting 
aside or refusing to set aside a sale, but Rule 92 expressly pro- 
vides for confirming as well as for setting aside a sale whereas. 
Rule 72 provides only for setting aside a sale; Clause (m) 
gives an appeal against an order under Rule 3 of Order 23 
recording or refusing to record an agreement or compromise, but 
Rule 3 only provides for the Courts ordering an agreement or 
compromise to be recorded and does not expressly authorize 
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the Court to refuse to do so. Similar observations apply to 
clause (7). It may be said that when an appeal was intended: 
to be given both against an order of refusal as well as against 
an order granting an application, it isso expressly stated as’ 
in clauses (j), (J) and (tx) ; but the same argument might have 
applied to some of the clauses of section 588 of the old Code. 
Clause 7 gave an appeal from orders under section III, setting 
off, or refusipg to set off one debt, against another and Clause 16 
gave an appeal from orders under section 312 or section 314 
for confirming, or setting aside or refusing to set aside a sale. 
Clause 24 gave an appeal from orders under section 503 (like 
Order 4o, Rule 1 of the present Code to which it corresponds) 
mentioned only an órder appointing a receiver and not an order 
refusing to appoint a receiver. Section 588, clause 24 did not 
expressly mention an order refusing to appoint a receiver just as 
clause (s) of Order 43 Rule 1 does not expressly mention it. But 
notwithstanding the fact that clauses 7 and 16 of section 588 
expressly mentioned orders refusing as well as orders granting 
and section 503 did not expressly mention an order of refusal, it 
has always been held that an appeal lay against an order refusing 
to appoint à receiver : see Zoidya Nath Adya v. Makhan Lal 
Adya (1), Gossain Dulmir Puriv. Tekast Hetnarain (2), Venkata- 
sami v. Siridavamma (3). 


However that may be, when clause (r) gives an appeal against 
an order under Rule 1 of Order 39, and an order refusing an 
injunction can be passed under that Rule and must be taken as 
an order under tbat Rule, we think that an appeal lies against 
an order refusing an injunction. E l 

The order of the learned District Judge is accordingly set ° 
aside, and the cəse is sent back to that Court for a hearing of the 
appeal according to law. The costs of this Rule which we assess 
at one gold mohur, will abide the result. l 


A. T. M. Rule made absolute: case remanded, 


- (1) (1890) I.L R. 17 Calc. 680. 
(3) (1880) 6 O. L. B. 467. (3) (1886) 7, L. B, 10 Mad, 179. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and ` 
i Mr. Fustice Beachcroft. 
TULSI MAHTON 
v. 
CHETHRU LAL.*. 
^ Morigage—Iniarag — Sum borrowed for litigation —Immoral or illegal, 

A mortgagee is prima facis entitled to interest at the rate mentioned in 
the contract, unless ihe mortgagor proves thet the bond was taken under 
olroametances which made the provision as to payment of interest not enforbe- 
able againat him, 

It cannot be affirmed as an {inflexible rule of law that a debt incurred for 
the purposes of a litigation is either immoral or {llegal. 

Where a considerable portion of the debt was inourred with a vier to 
satisfy a mortgage decree in execution whereof the properties oovered by the 
mortgage iu suit waro about to be sold, and the balance was {nourred for the 
purpose of a litigation : 

Hold, that the debt incurred was not Illegal of immoral, 

Appeal by the Defendant. 

Suit to enforce a mortgage security. The mortgage was 
executed by the first defendant and his four sons. The sum 
secured carried ihrerest at the rate of 9 per cent. per annum 
with annual rests. The claim was resisted not by the executants 
of the bond but by six grandsons of the first defendant who had 


` Been made defendants. They put the plaintiffs to the proof of 
. the mortgage and appeared to have suggested that the debt, 


if any, was incurred under circumstances which did not make it 
binding upon them as grandsons of the first defendant and sons 
of the other three defendants." They finally contended that the 
provision fot payment of interest was in the nature of penalty 
dnd consequently unenforceable. The Court below overruled 
these objections and made the usual mortgage decree. - 

Babus Dwarka Nath Mitter and Tarakerwar Pal bind 


` for the Appellant. 


Babus Fages Chandra Roy and Nares Chandra Sinka $t 
the Respondent. 

The judgment of the Court was delivered by , 

Mookerjeo J.— T nis is an appeal on behalf of the defendantf* 
inasuit to enforce a mortgage security. The mortgage was 
executed on the 23rd July 1897 by the first defendant and his 
four sons one cf whom was an infant at the time. The sum 

secured, Rs. 4,775, was repayable on the 6th February 1898, and 


i © Appeal from Original Daoree No, 561 of 1910, aguast thé deores of 
Baba Kiori Momoa Bikdar, duoordiuate Judge of Bhagalpar, dated tha aus 
August, 1910, : 


> June, 18. 


> 
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carried interest at.the rate of nine per cent. per annum with 
annual rests. No payment appears to have been made, and on 
the 28th January 1910, a few days before the expiry of the period 
of limitation, the mortgagees commenced this suit- to recover the. 
mortgage money with interest and costs. The claim was resisted, 
not by the executants of the bond, but by six grandsons of the 
first ‘defendant, who had been made defendants as interested 
in the equity of redemption. They put the plaintiffs to the proof 
ofthe mortgage and appear also to have suggested tbat the 
debt, if any, was incurred under circumstances which did not 
make it binding upon them as grandsons of the -first defendant 
and sons of the other three defendants. They finally con-: 
tended that the provision for payment of interest was in the 
nature of a penalty and consequently unenforceable. The Court' 
below has overruled these objections and made the usual mortgage- 
decree which is attempted to be challenged in this appeal. 

It -has been contended, in the first place, that the- 
bond has not been duly proved. "There is no substance in - 
this contention, because one of the attesting witnesses proves 
the execution, as also attestation by himself and by some of the 
other attesting witnesses who are dead. It has been faintly 
suggested that it. was. necessary to call two attesting witnesses, 
This plainly is not required by section 68 of the Indian 
Evidence Act. 

It has been argued, in the second ied that the provision, 


for payment of interest is in the nature of a penalty. This, 


objection is wholly groundless. As already stated, the rate of, 
interest is nine per cent. per annum with annual rests. No 
doubt the plaintiffs claim as interest a sum of Rs. 9,269 upon 
the principal sum of Rs. 4,775. But it must be remembered 
that more than twelve years had elapsed before the suit was 
brought, and the sum claimed as interest would have been due 
if simple interest had been calculated at 15 per cent. per annum 
upon the principal sum. As was pointed out by this Court in 
the cases of Swrya Narain Singh v. Yogendra Narain Roy (1) 


and Prayag Kapri v. Shyam Lal (2), the mortgagee is prima facte 


entitled to interest at the rate mentioned in the contract. The. 
defendants have wholly failed to prove that the bond was taken. 
under circumstances which made the provision as to payment of 
interest not enforceable against them. 
It has been argued finally that the debt was qf such à 
(1) (1892 I. L. B. 30 Cale, 88% — (3) (1908) T, Ta, B, 81 Cale, 186, 
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character that no obligation is imposed upon the grandsons of 
one of the executants and the sons of the other executants, 
in respect thereof. No attempt, however, was made in the 
Court below to establish that the debt was either illegal or 
immoral, The recitals in the bond indicate that a considerable 
portion of the debt was incurred with a view to satisfy a mortgage 
decree in execution whereof the properties covered by the present 
mortgage were about to be sold. The history of this debt has 
not been traced further. The recitals in the instrument also show 
that in so far as the other debts mentioned therein are concerned, 
some were incurred for the purposes of a litigation. It cannot 
be affirmed as an inflexible rule of law that a debt incurred for 
'the purposes of a litigation is either an immoral or illegal . debt. 
x Reference. has been made in this connection to the decision in 
“Pureman Dass v. Bhatts Mahton (1). That, however, was .a 
case ‘of an entirely different. description. It was found there 
that the debt was due on account of a criminal act committed 
by the father, and.the Court held that the obligation which 
arose under such circumstances could not be deemed enforceable 
against the.sons or grandsons of the debtor. The authorities on 
^ the subject will be found reviewed in the case of Ckakouri 
Makton v. Ganga Parskad (2), and the principle deducible from 
the cases analysed there indicates that a debt of the description 
now before us cannot possibly be deemed an illegal or immoral 
debt. . ae. 
All the objections urged on behalf of the appellants are 
unsustainable ; the appeal is therefore.dismissed with costs. 


A, ToM. - Appeal dismissed. 
(1) (1897) 1, L, B, 34 Calo, 672. (2) (1911) 18 O. L. J. 328, ` 


Before Mr. ¥ustice Chitty and Mr. Vustice Tewnon. 
SHEIKH SAJED 


v. 
SARADA PROSAD CHOWDHURI AND ANOTHER. 

The Indian Registration Aot (ILI ef 1877), Seo. 77—Order refusing to rlyister— 
Review by the Registrar — Final order of refusel—Suit Jer req istration— 
Lünitation— Date fram which i runs, 

There is no rule of law by which a Registrar ís prevented from reviving an 


application for registration of a document, which may have been struck off his 
list by reason of the non-appearanoe or failure to prosecute of the applicant; . 


* Appeal. from Appellate Docree, No. 5235 of 1910,' against the decision 


of Ñ. Panton, peers s tr Judge of Birdwan, dited the llth Jaly, 1910, 


Bagh Makherjoq Manali of Burdwan da 
eee ith Anges 1000, OO aa oe 
e 


> 


THH OALOUTTA LAW JOURNAL. [Vor. XVIII. 


Where therefore an application for registration of adooument was struck 
off by the Sub-Registrar and the applicant applied to him for a review of that 
order and the latter after taking evidenoe on both sides subsequently pissed the 
final order reluging to register the dé : 

oHold, that the subsequent order Wax the order of refusal in respect of 

2 whielthe applicant was entitled to institute the salt in the civil Gak and 
^ ._the period of thirty days ran from the date of that order, ^ 
/: Appeal by the Plaintiff. . 
r This appeal arose out of a suit under section 7 of the 
Registration Act to enforce compulsory registration of a &oba/a. 
. Plaintiff alleged that the defendants executed the obala on 
and April, 1908, and on their refusal to register it, he applied to 
the Registrar, Burdwan, on 9th May, 1908, to have it registered. 
On 27th August, 1908, the case was struck off py-the Registrar 
as he declined to grant further adjournment. On 18th September, 
1908, plaintiff applied to the Registrar for review of his last 
'order. On sth January, 1909,the detendants did not object 
to the restoratidn of the case, and they filed a written statement 
.denying the execution of the deed. On 28th January, 1909, 
‘the registrar after taking evidence on both sides passed an order 
refusing to register the deed. Hence the present ab and it 
was instituted on 26th February, 1909. — 
Defendants contended :is/er alia that the suit was barred 
by limitation. i 
The Court of first instance held that the suit was barred 
by limitation inasmuch as limitation ran from 27th August, 1908, 
-the date of the order striking off the case, On appeal the 
learned District Judge afirmed the decision of the first Court. 
Against that decision the plaintiff appealed to the High-Cpurt. 
Babu Atul Krishna Roy for the Appellant. The order 
striking off the case was not an order of refusal under section 
76 of the Registration Act. The words "striking - off" have 
been explained in the case of Dhonkal Singh v. Phakkar Singhi(1). 
The Registrar had ‘inherent power to grant a review: 
see Hiralal Mukerji v. Premamoyes Debi (2) and Keasut Hossein 
v. Haajes Abdoollak (3). Besides, in this cass there was‘a waiver 
` by the defendants: see Gurdeo Singh v. Chandrikah Singh (4). 
Limitation ‘ran from the date of the order when after taking 
evidence on both sides the Registrar passed his final order 
of refusal to register the deed. The suit bemg instituted within 
go-days from that date it was not barred by limitation. 


',0) (1898) I. L. B. 16 All, S4 (F,B.) (8) die I. L, B. 24Dalc. 181, 5 
(OH ROO 806, (t ES LJ. ds : . 
; 2^ 45 ; I. L. B, 86 Calo, 183, 

Á 
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Babu Hiralal Sanyal for the Respondents. The suit was: 


barred by limitation. The limitation ran from the date 
when the case was “struck off” his list by the Registrar for 
failure of the plaintiff to prosecute the same. The Registrar had 
no power to grant a review. I rely on the cases of Mottma 
Chunder Dhur v. Jugul Kishore Bhuttachari? (1), Lala Pryag 
Laly. Fat Narayan Singh (2), Sajyrbullah Strkar v. Hasi Kkhosk 


Mohamed Strkar (3) and Abdul Hakim v. Latifunnessa Khatun (4).' 


The judgment of the Court was as follows : 

The only. question arising iu this appeal is whether the: 
plaintiff's suit under section 77 of the Registration Act was barred 
by limitation. Under that section, the suit had to be instituted 
within thirty days after the making of the order of refusal. 
Taking the.facts as stated by the learned District Judge, on 
the gth May 1908 the plaintiff appellant apolied for registration! 
of a deed of sale dated 2nd April 1908. There were a number- 
of adjournments and, on 27th August 1908, the Sub-Registrar 
recorded the order "I decline to give further adjournments ; 
the case is struck of." On 18th September 1908, the appellant 
appears to have applied to the Registrar, for a review of that 
order and notice was issued to the defendants. On sth January 
1909, the registrar noted “ the respondent (t. e. the defendant) 
does not object to the restoration of the case and files a written 
statement denying the execution of the deed." Evidence was 
accordingly taken on both sides and the Registrar decided in 
favour of the defendants and, on 28th January 1909, passed 
the final order refusing to register the deed. This suit was 
instituted on 26th February 1909, admittedly within thirty 
days of the order of 28th January 1909, but, of course, for 
nforé than thirty days after the order of 27th August 1908. 
Both the Courts have held that the order of 27th August -1908 
was the order of refusal and have accordingly dismissed the 
plaintiff's suit as barred-by limitation. On the facts, we do not 
think that this decision was correct. It is conceded by .the 
learned pleader for the defendants (and, indeed, his argument 
is based upon it) that the Registrar is not a civil Court governed 
in all respects by the rules of the Code of Civil Procedure? He 
is an executive officer, and, as such, there is no rule of law, so 
far as we know, to prevent him from reviving an application 
which may have been struck off his‘list by reason of the non- 
appearance or failure to prosecute of the applicant. This Hé 


(s) {teas} T. Le toad Onie 8, * (4) 00e) I. L. 8:90 Olo 38a (B. 


. 
* 
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Orvit, appears in this case to bave done and, what is more, when notice 
. 1918, was issued to the defendants, instead of raising any objection 
Shaikh Baj ed to such a course; the defendants did not object: On the contrary 
- a they accepted the position and adduced evidence in Court. We 
pase eet think, therefore, that the order of 27th August 1908 was not 
the order of refusal, but that the order of 28th January 1909 
was the order of refusal in respect of which the plaintiff was 

entitled to institute the suit in the civil Court. 


Tbe appeal must accordingly be allowed and the case 
remanded to the Court of first instance to determine the ques- 
tion of fact whether the deed was, in fact, executed by the 
defendants or not. Costs of this appeal will bé costs in the 
case." We assess the hearing fee at two gold mohurs. 

The appellant is entitled to a refund of the Court-fee on 
this appeal. zx 
A. N. R. C. ; Appeal allowed : case remanded. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr, Fusiice Beachcroft.. 
 BHAJAHARIDAS ADHIKARI 


OVIL v. 

= : BHAGABATI DASL* 

1913, , = 

knaar Mortgage— Mortgagor vested with twe rights—Ohukdar! aad jotedari iuterests— 
Augen, 15, 10, Mortgage desd— What passes. 


When a mortgagor effects a mortgage of his interest in a chub, in the 
absence of any expres reservation, the presumption is that he gives by way 
of security all interest of whatever kind he possesses in the land. 

Gour v, Mubundo (1) followed, 

The words of a deed, exe uted for a valuable consideration, should be 
construed, as far as they properly may, in favour of the grantee. - 

Neill v. Devonshire (3) followed. bd 

-Appeal by some of the Defendants. 

‘Suit to enforce a mortgage security. 

One D, now represented by his widows, the first two 
defendants, executed four successive mortgages. The first was 


— - executed in 1889 in favour of the third defendant, one of the 
appellants. The second was in favour of H and took place 
p in'1892. "The third was in favour of T, executed on the 29th 


April, 1894 ; and the last was in favour of the plaintiff'on the 21st 
prit 1899 and it was stated that out of the consideration 


Appeal from Original Decree No. 10 of 191 the decree of Babu 
Mis Dharm Mookejon, faburdhaie Judges pur, dated the 39th 
a) PA W.N. 710 — (3) (1889)8 A. O. 185 (149). i 
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for this. mortgage, the claim of the third mortgage was satis- 
fied. In execution of a decree by the third defendant under 
section 90 of the Transfer of Property Act, on the 11th July, 1900, 
the right, title and interest of the mortgagor in the five parcels 
in dispute were sold. In execution of a decree in which the 
plaintiff was a party, obtained by the second mortgagee, the 
properties were purchased by the decree-holder on the aoth 
March, 1905. The plaintiff sued on his mortgage and his 
contention was that the mortgagor had a two-fold right in those 
lands, namely, a chakdari right (or the interest of a tenure-holder) 
and a jofedari right (or the interest of an occupancy raiyat), that 
the superior interest alone was covered by the previous mortgages, 
while the subordinate interest was covered by her mortgage. 
The defence was that the whole interest passed, The lower Court 
passed a decree in favour of the plaintiff. 

Babu Trailakhya Nath Chakrabarti for the Appellant. 

Babus Nilmadhub Bosw and Khirode Narain Bhunia for 
the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of some of the 
defendants in a suit to enforce a mortgage-security. Dhananjoy 
X^ Roy, the mortgagor, now represented by his widows, the first 
two defendants, executed four successive mortgages. The earliest 
in point of time was executed on the 19th March, 1889, in favour 
of the third defendant, one of the appellants in this Court. The 
second transaction was in favour of Harekrishna Maity and 
took place on the 28th July, 1892. This was followed by a 
mortgage in favour of Titu Charan Das on the 29th April, 1894. 
Thedast mortgage was in favour of the plaintiff on the arst 
November, 1899, and it is stated that out of the consideration 
for this mortgage the claim of thethird mortgagee was satisfied. 
The third defendant who is the first mortgagee sued to enforce bis 
security and obtained a decree on the 24th May, 1895. To this 
decree the parties were the mortgagor, and the second and third 
mortgagees. In execution of this decree, he purchased on the 
2and March, 1897, a parcel, No. 16, which has been released in 
his favour by the Court below. He subsequently obtained a 
supplementary decree under section 90 ofthe Transfer of Property 
Act, and on the 11th July, 1900, purchased the right, tile.and 
interest of the mortgagor in the five parcels now in dispute. 
The second mortgagee Harekrishna Maity also sued to enforce 
| his security and obtained a decree on the 24th November, 1902 ; 


August, 10. 


THR OALOUTTA LAW JOURNAL, [Vor XVIII. 


e 
to this decree the parties were the mortgagor, and the third and. 
fourth mortgagees, of whom the last is the plaintiff in the present 
suit. In execution of this decree the orooerties were purchased: 


“by the decree-holder on the zoth March, 1905. .The third 


mortgagee Titu Charan Das sued to enforce his security and 
obtained a decree on the 5th August, 1897. To this decree thé 
ohly party was the mortgagor. The plaintiff, as the fourth 
mortgagee, now sues ta enforce his security, and, the substantial 
point in controversy between the parties at this stage is, whether 
this mortgage can be enforced against five parcels mentioned in' 
the schedule to the plaint, namely, 12, 13, 14, 15 and 17. The 
contention of the appellant is that the mortgagor had a two-fold. 
right in these lands, namely, a chakdari right (or the interest of a 
tenure-holder) and a jo/edars right (or the interest of an occupancy , . 
raiyat), that the superior interest alone was covered by the previous ^. 
mortgages, while the subordinate interest is covered by her 
mortgage, and, that, consequently, her right in these parcels as 
mortgagee has not been affected in any way by the sales in 
execution of the decrees on the previous mortgages. This claim 

is resisted on a two-fold ground ; namely, /jzs/, that the mortgagor 
Bad no jo£edari right in these parcels independent of his chakdars  . 
right ; and, secondly, that ifhe had a two-fold right, his whole va 
interest was included in the previous mortgages, -so that the 
interest of the plaintiff as fourth mortgagee of the occupancy 
right alone was extinguished when she failed to redeem as 
directed by the decree obtained by the second mortgagee, from 
whom the third defendant appellant has subsequently taken a 
settlement, The Subordinate Judge has overruled these con- 
tentions and made a decree in favour of the plaintiff. That decree 
has been assailed in this Court on the grounds just mentioned: 
Ih our opinion, the decision of the Subordinate Judge cannot be 
supported. The evidence does not establish that the mortgagor 
had a two-fold right in the disputed parcels. No direct evidence 
has beeh adduced in support of the theory that the mort: 


-gagor had two-fold right in these parcels of lands, namely, `a 
‘superior interest as c&a£aar or tenure-holder and a subordinate 


interest, as jotedar or occupancy raiyat. There is no indication 


‘in the evidence that at any time in the history of these parcels, 


theré were in two different persons two distinct rights of the 
'cháracter mentioned. Ifthere had been such evidence available, 
the “question would have- arisen, when did the two distinct 
ihterests cómbine in the same person shd whet was the legal ' 
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effect ‘thereof.’ It is not suggested that the mortgagor had any 
co-sharers in the property and that he could, by any possibility, 
as ashare-holder in the chakdart interest, have acquired also the 
interest of a subordinate tenant and kept it alive. Presumably, 
therefore, if the two interests existed, when they vested in the 
plaintiff, the principle of merger would have applied. But 
whether by any device the two interests, after they had been 
vested. in the same person, could have been kept alive and 
distinct, is a matter which we need not consider in the present 
case, because tbere is no foundation laid in the evidence either 
to prove the existence of two distinct interests, or to show that if 
two distinct interests existed, they. ever. vested in the mortgagor 
or his-predecessor in interest. Our attention, however, has been 
-drawn to the deposition of one ofthe witnesses for-the third 
7 "defendant who stated that after purchase by that defendant, rent 
was paid to the mortgagor as chakdar, The passage in question 
is by no means clear and is not sufficient to establish the existerice 
of a sotedart right independent of and subordinate to'the 
chakdari right. The learned vakil for the plaintif respondent 
bas laid much stress upon the recitals in the successive mortgage- 

. bonds and upon the description of the property conveyed thereby, 
In our opinion, these descriptions do not lend any support 
to the theory that there was a jofedari right independent cf the 
chakdari right. -On the other hand, the description-in the 
second mortgage indicates that the whole of the interest of-the 
mortgagor in the property described asthe chak of 200 bighas 
was transferred to the mortgagee. As was pointed out by this 
Court in the case of Foy Dutt Fha v. Bares Ram Singh (1) 
,when- a proprietor is in possession of sj jote lands, it eannot be 
said that he has in respect of such lands an interest subordinate 
to the proprietary interest so that when his interest às proprietor 
disappears, along. with it must disappear his interest in- the 
nij fote lands. It'is further clear from the decision in Gor 
Chandra Gajapati v. Mukunda Deb (2) that when the mortgagor 
effected a mortgage of his interest in the ckaZ, unless there was 
express reservation, the presumption would follow that ehe -hat 
given by way of security all interest of whatever kind he possessed 
in the land ; for, in the words of Lord Coke, “it is a maxim -in 
law that every man's grant shall be taken. by construction of law 
most forcible against himself, which is soto be understood ` that 
no wrong be thereby done” (Co. Litt, x83 a, 3), or as Lord 


(t) (887) 7 V. B, = 8} (18305) 8 DO, W: K, 710, 
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Selborne puts it, “the words of a deed, executed for a valuable 
consideration, ought to be construed, as far as they properly may, 
in favour of the grantee”: Verl] v. Devonshire (1). Upon an i 
examination of the successive mortgages, it is manifest that 
there was no reservation made by the mortgagor in any of 
them of an interest in the property described as chek. We 
must hold therefore that even if it were established that the 
mortgagor had a jofedar: right subordinate to the chakdari right, 


his entire interest was transferred to the second mortgagee, 


so that when the plaintiff failed to redeem as directed by his 
decree, her interest in the disputed parcels was extinguished. 
In this view of the matter, it is clear that the plaintiff is not 
entitled to enforce her security as against plots Nos. 12, 13, 14, 


15 and r7. : ae 


We may add that it was suggested on behalf of the respondents’ i 


that this position cannot be assumed by the third defendant y 
because the settlement alleged by him from .the purcbaser 
at the sale in execution of the decree on the second 
mortgage, has not been established. It cannot be disputed that 
the third defendant by virtue of his purchase of the disputed plots 
at a sale in execution of a money-decree against the mortgagor 
did not acquire an interest superior to that of the plaintiff; he 
can sücceed, only on the strength of the title, if any, acquired by 
the pürchaser at the sale in execution of the decree on tbe . 
second mortgage. The question, therefore, does arise, whether 
the third defendant has established his alleged settlement from 
the purchaser. In our opinion, the reasons given by the 
Subordinate Judge for the adverse view taken by. bim, are by no 
means conclusive. The alleged settlement is supported by the, 
representatives of the second mortgagee, and the surrounding 
circumstances make such a settlement very probable. The third 
defendant had purchased these parcels on the 11th July 1900; he 
had subsequently to face the claim of the plaintiff. The only 
way in which he could protect himself was by acquisition of a 
title from the representatives of the second mortgagee. This, he 
asserts, he has done, and there is no good reason why he should 
not be believed. We are, therefore, of opinion that, for the 
purposes of this litigation, it has been proved that the third 
defendant is entitled to challenge the title of the plaintiff. 

It is worthy of note that if the third defendant had failed to 
establish his title, the plaintiff would have been met by a fresh. 


(1) (1883) 8 App: Càs, 185 (140). - ° 
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difficulty, The plaintiff was bound to bring on the record- the 
representatives of the second mortgagee ; if the third defendant 
is pot such representative, the suit has been improperly consti- 
tuted. It must, therefore, either fail, or be retried after all the 
necessary parties have been brought on the record, 

The result is that the appeal by the third defendant must be 
allowed and the decree of the Subordinate Judge modified. The 
plaintiff will be entitled to proceed in-execution of her decree 
against the properties other than those exempted by the lower 
Court namely plots 1 and 16 as also the plots now exempted 
namely, 12, 13, 14, 15 and 17. This appellant is entitled to the 
ecats of this appeal. We assess the hearing fee at five gold 
mohurs, The appeal ofthe eleventh defendant will, however, 
stand dismissed with costs. We assess the hearing fee against 
him in favour of the respondent at three gold moburs, The 
appeal by the otber defendants will also stand dismissed, but 
without costs. The decree of the Court below, except in so far as 
it is varied, will stand confirmed, 


A. T. M. i Appeal allowed: decree modified. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
KENARAM BAKSHI . 


v. 
KAILAS CHANDRA DUTT” 


Decree, exsowllon of—~Decres-holdsr’s right to withdraw application— Order 
allowing withdrawal of execution proceedings—Appeal— Bid, if and -when 

. oan be retracted— Docres-holder’s clerk, bid by, en behalf of dsorce-holder-— 
Deores-holder, Uf oan withdraw from bid, 


A,.deoree-holder cannot, as a matter of right, discontinue the execution 
proceedings at any stage at his option. 

An order allowing the deoree-holder to withdraw the execution proceedings 
is not appealable. 

- A bid is a mere offer and can be retracted by the bidder at any time before 
the auctioneer announoes the completion of the sale by the fall of the hammer 
or other customary method. : s $ 

An auctioneer is an agent of the owner of the property and till he accepts 
the bid, the matter is open and the bidder is at Hberty to withdraw his bid, 

A deoree-holder oan withdraw the bid offered by his clerk with his ament 
and on his behalf, before it bas besh goceptéd by the Court, — 

* Appeal from Order No, 78 of 1918 with Civil Rule No. 220 of 191 
against an order of T 8. Macpheraon, Esq ,-Mstriot Ju of Manthum, dated 


the 28rd December, 1912, reversing that of Moulvi All Ahmad, Bobardinaté 
Judge of Manfhuri, dated the 15th August, 1019. — 


ee 


hen 
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Appeal and application for revision, by the decree-holden 

In execution of a mortgage decree, the mortgaged property 
was put up for sale. Out of three bidders, one was decree- 
holder's clerk, who professed to bid for the decree-holder. The 
clerk’s bid was higher than those of others, but the officer 
conducting the sale reported this fact (f.e. the bid by decree- 
holder) to Court. Meanwhile the decree-holder himself appeared 
and stated that his clerk had no authority to offer any bids on 
his behalf and that he himself was not prepared to take the 
property at that amount bid by his clerk, The Court, notwith- 
standing this repudiation, ordered that the clerk's bid be 
accepted, if no higher bid was offered; Thereupon the decree- 
holder applied for leave to withdraw the execution proceedings. 
This application was granted. The judgment-debtor ther 
appealed to the lower appellate Court against the order of with- 
drawal and the matter was remauded for enquiry and decisión. 

Babu: Bejin Behary Ghose for the Appellant and the 
Petitioner, 

. Babu Broo Lal Chakravarti for the Respondent and the 
Opposite Party. 

The judgment of the Court was delivered by - 

Mookerjoo J.—We are invited in this Rule to consider the 
propriety of two orders, one made by the'Subordinate Judge and 
the other by the District Judge on appeal, in the course of pro- 
ceedings in execution of a mortgage decree obtained by the 
petitioner, on the 6th January 1912. In execution of the decree, 
the mortgaged property was put up for sale on-the 15th August 
1912. There were three bidders, one Sreenath Chakrabarty who 
professed to bid for the decree-holder, and two other persons," 
Asutosh Haldar and Abinash Chandra Ghose. On behalf of the 
decres-holder, Sreenath Chakrabarty-offered a bid for Rs. 1/940. 
The officer conducting the sale reported this fact to the Subordi- 
ate Judge. Meanwhile the decree-holder himself appeared ‘and. 
stated that his clerk had no authority to offer. any bids on his 
behalf and that he himself was not prepared to takethe property at 
a higher figure than Rs, 1,000. The Subordinate Judge, notwith- 
standing this repudiation, ordered that the last bid be accepted, 
if no.higher bid was- offered. Thereupon the decree-holder 
applied for leave to withdraw the execution proceedings, "Thia 
application was granted. The judgment- debtor then appealed 
to tha District Judge against_the order. of withdrawal... A 
preliminary objection was- taken before the Judge tha» -the order 
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in "question was not appealable. This objection was overruled 
and the appeal was heard on the merits, The District Judge 
held, _firs/, that it was necessary to determine upon evidence 
whether or not the clerk had authority from his master to offer 
bids on his behalf; secondly, that the Subordinate Judge should 
not have, without such enquiry, granted the application of the 
decree-holder to withdraw the execution proceedings at that 
stage ; and, ¢htrdly, that if the bid was found to be wholly 
unauthorised, it must be deemed void, and the sale completed 
in favour of the next lower bidder, and failing him, the bidder 
below. In this view, the District Judge has remanded the case 
for'reconsideration. ' The propriety of this order is now assailed 
by the decree-holder. In our opinion, the order of the Subordi- 
nate Judge as also that of tbe District Judge must be discharged. 

It is clear that the Subordinate Judge should not bave 
allowed the decree-holder to withdraw from the execution pro- 
ceedings at the stage they had reached. The decree-holder 
cannot, as a matter of right, discontinue the execution proceed- 
ings at any stage at his option. If he was permitted ta do s0, 
the judgment-debtor might be needlessly harassed, and, seriously 
prejudiced. But it is equa lly clear that the order of the Subor- 
dinate Judge was not liable to be challenged by way of appeal. 
It has, indeed, been argued that the order was made under 
section 47 of the Civil Procedure Code of 1908, but the contem- 
tion is plainly untenable. The order allowing the decree-holder 
to withdraw the execution proceedings, did not determine any 
question between the parties to the suit relating tothe execution, 
discharge or satisfaction of the decree. Consequently the District 

e Judge was not competent to deal with the questions raised 
before him on appeal. But we are further of opinion that the 
order of the District Judge cannot be supported on the merits. 

It is needless to consider, whether the clerk had or had not 
authority from his master to offer bids on his behalf. If it be 
asumed that he was not authorised, possibly the judgment- 
debtor might have asked the Court to accept the bid as the bid 
of the clerk himself. This the judgment-debtor did not do, 
for the obvious reason that the clerk was not a man of 
substance, and if, after bis bid had been accepted, he failed to 
make the requisite deposit, no effective steps could be taken 
against him, Besides, as the clerk hasnot been made a party 
to these proceedings, it is impossible for us to give any directions 
“90. as to hind him. The judgment-debtor has hitherto sought 
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to bind the.decree-holder alone by the bid offered by his- clerk, 
and the only point for consideration is, whether the decree-: 
holder is so bound, even if it be assumed that the clerk had 
authority to offer bids to the extent he did. We are of opinion 
that the de:ree-holder is not bound by the bid, because even if it 
had been offered by him personally, he would have been com- 
petent to withdraw the bid any moment before acceptance. This 
argument is supported by the decision in Agra Bank v. Hamlin(1), 
where it was ruled thát it was competent to the bidder to with- 
draw his bid before the sale had been completed. This view is 
well founded on principle and is in accord with that accepted 
in England in cases of unquestionable authority. It is well-settled 
that a bid isa mere offer and can be retracted by the bidder 
at any time before the auctioneer announces the completion of 
the sale by the fall of the hammer or other customary method : 
Payne v. Cave (2), As was explained by Lord Kenyon in the 
case mentioned, “the auctioneer is the agent of the vendor and 
fhe assent of both the parties is necessary to make the contract 
binding ; that is signified on the part of the seller by knocking 
down the hammer, which was not done here till the defendant 


had retracted. An auction is not inaptly called Jocus penttenrae, 


Every bidding is nothing more than an offer on the one side, 
which is not binding on the other side, till it is assented to. 
But according to what is now contended for, one party would be 
bound by the offer and the other not, which can never be 
allowed.” - We are not unmindful that dissatisfaction has some- 
times been expressed with this view, and, the suggestion has 
been made that it would have been better to hold that every bid 
constitutes ** an actual sale, subject to the conditions that no one 
éle shall bid higher.”  (Langdell Summary of Contracts, 
section 19). But the rule laid down in Payne v. Cave (2), has 
been accepted as good law, and it was challenged unsuccessfully 
in Warlow v. Harrison (3); where Lord Campbell pointed out 
that the auctioneer was the agent for the owner of the property 
and that till he had accepted ths bid, the matter was onen and 
the bidder was at liberty to withdraw his bid. [Laws of England, 
ed. Halsbury, Vol. I, Secs. 10, 39]. A similar view was accepted 
by this Court in Mackensie Lyall v. Chamroo Singh (4). In the case 
before us, even if it be assumed that the bid offered by the clerk 
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was a bid offered with the assent apd on behalf of the decree- 
holder, it was still open to the decree-holder to withdraw the 
bid which had not been, up to the time of repudiation, accepted 
by tbe Court. In this view of the matter, the proper course 
for the Subordinate Judge to adopt was to direct a resale of the 
property forthwith. [See also Civil Procedure Code, 1908, Appen- 
dix E, Form No. 29, Conditions of Sale, Nos. 2 and 3} This 
was not done, and at this distance of time, a resale cannot 
rightly be directed without the issue of a fresh sale proclamation. 

The result is that the Rule is made absolute and the order 
of the Subordinate Judge as also that of the District Judge 
discharged. The case is remitted to the Court of first instance 
in order that a fresh sale proclamation may be issued and a sale 
held in due course, on the basis of the original application for 
sale of the mortgaged properties, which will stand revived by 
virtue of this order. There will be no order for costs in this 
Rule. 

The decree-holder has, in the alternative, preferred an 
appeal against the order of the District Judge, which we have 
just discharged in the exercise of our revisional jurisdiction. The 
appeal is obviously incompetent and is dismissed without costs. 

A. T. M, Appeal dismissed and Rule made absoluta. 


PRIV Y COUNCIL. 


Present: Lord Shaw, Lord Moulton, Str ohu Edge and 
Mr. Amesr Ali. 


KUNWAR BRIJRAJ SINGH AND ANOTHER 
e v 


KUNWAR SHEODAN SINGH AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE FOR THE 
NongTH-WzsTERN PROVINCES, ALLAHABAD.] 


Hindu Law—-Mitakshara Joint family— Partition — Ancestral property— Head of 
ths family, power of, to partition by will — Vill, requisitos of— Calling the 
tastrumont of partition a will, affect of—Family arrangensnt—Accovtancs 
theregf by members of the fanily—Provision for forfeitwre in oa of bad 
bea viowr, affect of. 

In the ancestral property the members of a Hindu joint Mitakshara family 
bare independent right with which the head of the family cannot interfere, and 
therefore, he has no right to make a partition by will of such property among 
the various members of the family except with their consent, which would 
bind not only them but also their sons as they would be representing in the 
tranmotion their respeotive branches of the family. d 
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- The head of a Hindu joint family executed a document which was 
called & wil], setting ont a division of the ancestral family property among his 
three sons, reserving nothing for bimself, and the evidence established that the 
partition thereby made was acted upon by all the parties intereated : 

Held, that a will speaks from & future date, ris, the death of the writer, 
and consequently it was a complete misnomer to apply the term to a document 
which was intended to speak from the date at which it was written and was, 
in fact, and was intended to be viewed as & record of a family arrangement 
then and there made and carried into effect partitioning the family estate 
among those interested : 

Held also, that the head of the family had no power to make such a 
“partition by will strictly so-called, and that the fact that the document was 
called a will djd not invalidate the partition thereby made and acted upon 
by all the members of the family. 


It was contended that the partition was not Intended to take effect 
in praceenti in view of the fact that the dooument provided that in case of 
mismanagement or bad bebaviour on the part of any of the sons the 
executent would have power “to cancel the will, which could be enforced 
from the date of its execution :” 

Held, that the highest effeot of the provision was that it evidenced a 
contractual condition which the sons &ecepted in order to obtain the partition 
which gave them immediate possession of the property and viewed in that 
light the contractual a&oceptance of a power of forfeiture tn case of bad i 
behaviour was not sufficient to prevent the partition operating in praesemi, ` 
but that the true interpretation of the provision was that it was merely 
putin as s threat in order to keep the sons in good behaviour and tbat it 
could not have been enforoed specifically or at all and was quite insufficient to 
outweigh the overwhelming evidence that the dooument was a family 
arrangement accepted by all parties, 

Two consolidated appeals from two decrees of the High 
Court of Judicature for the North-Western Provinces at Allaha- 
bad, both dated the 17th May, 1910, which partly affirmed and 
partly reversed a decree of the Court of the Additional Sut 
ordinate Judge, dated the 30th September, 1907. 


The suit was brought in September 1905 by the respondent 
Kunwar Sheodan Singh and one Rao Karan Singh, since 
deceased, and their respective sons claiming partition of certain 
family properties consisting of villages, house propeity, and 
moveables of considerable value. 


Defendants appellants represented the eldest branch and 
the respondents the two younger branches of one Rao Balwant 
Singh, who was admittedly in possession of all the said properties. 
The case of the respondents, as plaintiffs was that all the pro- 
perties were ancestral family properties, which were in the joint 
possession and enjoyment of the parties down to the suit, and 
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that they (the respondents) were entitled to two equal third 
shares thereof on partition. 

The main defences of the appellants were, frs¢/y, that the 
said properties were not ancestral but were self-acquired pro- 
perties of the said Rao Balwant Singh, and had been validly 
disposed of by him by his will, and secondly, assuming them 
to have been aucestral, a partition had been effected by the 
said Rao Balwant Singh in his lifetime to which all his three 
sons had assented. 

On the first plea the Subordinate Judge found that all the 
properties in suit were ancestral, and this finding was not 
questioned in appeal to the High Court. 

On the second plea the Subordinate Judge held that a 
valid partition had been made of the various villages and certain 
other property of the family, but not of the house properties 
or moveables of which he decreed partition in the suit. The 
High Court on appeal held that no such partition had been 
made and passed a decree therefore in the terms prayed for by 


™ the respondents. 


The conclusion to which the Subordinate Judge came, was 
based upon a document dated the 26th November, 1895, which 
was called a will and executed by the said Rao Balwant Singh. 


. The document, which is detailed in their Lordships’ judgment, 


was treated by the Subordinate Judge as partition deed, and 
he held that a real partition was effected thereby and that it 
was acquiesced in as a family arrangement by the respondents, 
who were therefore estopped from impeaching it. 


* The learned Judges of the. High Court held that the said 
document was intended to operate only as the will of Rao 
Balwant Singh and could not be treated asa partition deed ; 
that no real partition of any of the family properties was effected 
in.the lifetime of Rao Balwant Sing, that his two younger sons 
had not assented to any final division of the estate ; and that 
the allocation ofthe various villages among the different mem- 
bers of the family, and the mutations of names in the Land 
Revenue Records, were only intended to provide for the 
management of the estate, the enjoyment of the properties 
remaining joint untilthe date of the suit. The appeal of the 
respondents was accordingly allowed, and the relief claimed 
in the first clause of the prayer of the plaint, viz., in effect a 
general partifion of the family properties was decreed, and 
the cross appeal of the present appellants was dismissed, a 
seperate decree to that effect being passed therein. 
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The defendants thereafter appealed to His Majesty in 
Council. 

DeGruyther, K. C, and B. Dube, for the Appellants: 
The partition accually took place in September 1895 and the 
document of November 26th 1895 evidences that fact and gives 
definite specified shares of each member of the family. - The 
effect of the arrangement was that there was a division of the 
property dealt with in the document and the previously un- 
«divided family became by operation of law divided: Balkishen 
Das v. Ram Narain Sahu (1), Parbati v. Naunshal Singh (a), 
and Ragkubtr Singh v. Moti Kunwar (3). There is no evidence 
to support the contention that the arrangement was temporary. 
The respondents knew what was going on andthe evidence 
establishes that they acquiesced in the arrangement. All parties ` 
acted upon the arrangement made in 1895 which was not 
disputed for 10 years. 

[M&. Amare Att referred to Nawab Umjad Ally Khan v. 
Mussummat Mohumdes Begum (4) where the mode of dealing 
amongst natives living amongst themselves is described.] 

The document of November 26th, 1895 shows that there 
was a partition and whether it is called a will or by any other 
name does not affect the fact that there was a partition. The 
house in Aligarh formed a part of the family arrangement and 
the appellants are entitled to it. l 

Arthur Grey and G. R. Lowndes for the Respondents: 
The document of November 26th 1895 was registered as a will 
and all the parties interested treated it as such. It was intended 
to operate as a will and must now be treated as one. The’ 
provision for forfeiture in case of bad behaviour shows that 
there was no intention to make the partition at that time. The 
language of the document. is only consistent with the fact that 
there was no partition prior to its execution. 

It uses the word “give” meaning “bequeath”. Even the 
defence witnesses say that the partition was made “ by or under 
the will”. The document purports to make an unequal division 
but as between brothers there must be absolute equality whether 
the partition is made by the father or after his death: Mayne 
on Hindu Law and Usage, 7th ed., p. 659. The partition made 
by the document is therefore, outside the Hindu Law. But 
it is contended to uphold it on the grcund that there was 
consznt of the parties concerned. There is, however, no 

a Quo) ILLE dk Be B0, Calo. 798. 
8) (t 


(1900 L. B. 861. A. 71, L L, B. 81 AIL, 4I 
913) I, L. B, 85 AN. 41. — (4) (1891) 1 Y M, I. A. 817 (544). 
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evidence of the plaintiffs’ consent. Moreover, it must be shown P. 0. 
that they consented after full knowledge of the facts and that 1918 
they knew how the transaction would affect their interests : Brijraj Bingh 
Fugo Bundhoo Temares v. Kurum Singh (1) There is no v. 
evidence to show such consent. Again the document does not Bieta Singh, 
suggest that there was consent. Reliance is placed on mutation 
proceedings. But the plaintifs are not thereby estopped from 
now asserting their rights: Fagwant Singh v. Silan Singh (2). 
Further, mutation does not operate as a transfer: Mukammad 
Imam Ak Khan v. Sardar Husain Khan (3). In fact the ° 
property was never transferred to the sons who managed it 
under the directions of their father. That clearly shows that 
the arrangement was not acted upon. Reference was made to the 
Indian Registration Act (III of 1877), sections 17, 18 and 51; and 
Nawab Umjad Ally Khan v. Mussummat Mohumdee Begum (4) 
where the parties were Muhammadans, was distinguished : 

DeGruyther, K. C, in reply, distinguished Muhammad 
Imam Ali Khan v. Sardar Husain Khan (3) where the property 
in suit was an estate of an Oudh Talookdar. 

The judgment of their Lordships was delivered by 

Lord Moulton.—This is a suit brought by two brothers, 
Rao Karan Singh and Kunwar Sheodan Singh (with whom are 

i joined as plaintiffs their respective sons Kunwar Shibraj Singh 
|. "and Kunwar Ranbir Singh), against the widow and son of their 

eldest brother Rao Sultan Singh, claiming a partition of certain 
properties which they allege to be the joint and undivided pro- li 
perty of the family to which they belong, in which they are 
entitled to a two-thirds share. The defence is that the properties 
*originally belonging to the family were the subject of a division 
by a family arrangement made and acted upon in 1895 during 
the lifetime of the father of the plaintiffs, and that thenceforward 
the properties ceased to be held jointly, and that those properties 
of which the defendants are in possession came to them under 
that family arrangement and became and still remain their 
separate property. 

The principal subject of dispute is village property. But the 


May, 5. 


suit relates also to certain other property, as to which different — 
considerations arise. It will be convenient in the first instance 
to determine the questions in issue so far as they relate to the 
village property only and to consider subsequently the effect of 

D (1874) 28 W. B. 841 (845). : 

1899) T.L., R, 21 All 285 (387). 
3 ES L. B. 25 I. A. 161 77), L L, B, 26 Calo. 81. 
4 11 ALL A, 517, 
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the facts thus found on the rights of the parties iu respect to 
the other property. 

Jt will be seen from the foregoing that the real issue in the] 
case is whether or not the alleged family arrangement was in fact 
made and assented to by the parties interested. The defendants 
contention in this respect is exceptionly clear and precise. It 
leaves no doubt as to the terms of the arrangement even in their 
minutest details, and is equally definite as to the date when and 
the circumstances under which it was made. 


The father of the three brothers was Rao Balwant Singh. In 
1895 he was the head of the family, which was then joint and 
undivided. The village property under his management, and to 
which this case relates, has been found by the Court of first 
instance to have been ancestral property, and that finding is 
acquiesced in by the parties. He wasat that date in advanced 
years and indifferent health, and determined to free himself from 
the labours of business and devote the remainder of his life to 
pilgrimages and travel in other countries. Accordingly, on the _ 
26th November 1895, he drew up and executed a document 
(which he calls a will) setting out a division of the family pro- 
perty among the members of the family, reserving nothing for 
himself, This is the family arrangement set up by the defendants, 


Their Lordships incline to the view that the term "will, ” as~~ 
applied to this document, was a complete misnomer. Itis manifest 
that it differed from a will in thecrucial characteristic that it was 
intended to speak from the date at which it was written, and not. 
from a future date, vis., the death of the writer, It was, in fact, 
and was intended to be viewed as, a record of a family arrange-. 
ment then and there made and carried into effect partitioning 
the family estate among those interested. Indeed, in anticipa- 
tion of this formal partitioning, the sons had been put into 
possession of their shares some two months previously. All this 
appears from the concluding passage of the document, which 
reads as follows :—'* Al! the three sons were put in separate 
possession of the estate in the beginning of the year 1303 Fasli” 
(September 1895). “Ihave no other heir having a right besides 
those mentioned in this will. I have therefore executed this will 
in order that it may serve as evidence." 

There is no doubt whatever as to the authenticity or date of 
this document. Butthe property was ancestral and therefore 
Rao Balwant Singh, although head of the family, hd no right to 
make a partition by will of that property among the various 


bor 
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members of the family except with their consent. They had 
independent rights in it with which he could not interfere. The 
main question, therefore, is whether there is evidence sufficient 
to establish the consent of the plaintiffs Rao Karan Singh and 
Kunwar Sheodan Singh to this family arrangement. If they 
accepted it their acceptance would bind not only them but 
also their sons, who are the remaining plaintiffs as they would 
be representing in the transaction their respective branches of 
the family. 


Their Lordships are of opinion that the evidence of their 
acceptance of the partition is overwhelming. To appreciate it 
fully it will be necessary to examine in some detail the contents 
of the document itself and the acts of the parties consequent 
thereon. 


That the document testifies to a partition of the estate taking 
place then and there cannot be doubted. The sons were all adults 
at the time, and before setting out the specific shares which each 
was to recéive, the document reads thus : 


“ My three sons are at present fully qualified to conduct the 
business. Therefore in order to avoid a dispute after my death 
I have at present while in a sound state of body and mind and of 
my own free will and accord divided the property among my sons, 
heirs as follows.” 


~ There follows a specific division of the villages by name 
among the three sons. It then gives certain se lands and other 
property to his wife for life, and proceeds to provide that at her 
death the ssr lands (with the exception of that in the village of 
Badri) shall go to the wife of the eldest son according to the custom 
qf the family. The str land in the village of Badri is to go to 
the wife of the plaintiff Kunwar Sheodan Singh, ‘ because the 
share of Kunwar Sheodan Singh is less than that of Kunwar 
Karan Singh,” the other plaintiff. The remainder of the pro- 
perty held by the wife for life is at her death to be divided 
among her three grandsons. There are other minor details set 
out, but the above are the important provisions of the document 
and will suffice for the decision of the case. 


This document was executed on 26th November, 1895. 
Early in 1896 the plaintiffs and their brother Rao Sultan Singh 
severally apply for mutation of names in respect of the villages 
allotted to them by their father in the document. It will suffice 
to refer to one of these applications, all of which mujats 
mutandis are substantially identical, For this purpose the appli- 
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P. O. 
1918, 
——_ 
Brijraj Singh 
4. 
BSheodan Singh, 


Lord Mow Hoa. 
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P g: cation of Kunwar Karan Singh in respect of the village Nagla 
1918. Tula Ram may be taken. Itisdated 25th February 1896, and 

Bnjmj Bingh Teads as follows: 

Sheodan Singh. “ Application for mutation of names in respect of 20 biswas 

dud Wiss of the zamindari property of the village of Nagla Tula Ram. 
rae “ The applicant begs to state as follows:—The applicant's 


father Rao Balwant Singh partitioned his property among his 
heirs under a registered will dated 26th November, 1895 and in 
accordance with the partition the 20 biswas of the villages of 
° |Bajripur and Nagla Tula Ram and 20 biswas of Khumanpur a 
hamlet of Jirauli Mahal Rao Balwant Singh fell to the applicant's 
share, "Therefore this application is filed and it is prayed that 
according to it the name of Rao Balwant Singh may be expunged 
in respeet of the village of Nagla Tula Ram and the appli- 
cant's name entered in the kewat. Separate applications have 
been filed in respect of the remaining villages. The applicant's 
elder brother Rao Sultan Singh has filed the original will in a 
case relating to the village of Sahaoli. It is also a proof in 
this case." LX 
It will be well to follow up the proceeding thus initiated, 
On March 19th, 1896, we have the Tahsildar’s record of the 
hearing of the application and the order made thereon. It reads 
as follows : 


* Application for mutation of names in respect of 20 biswas 
. of the village of Nagla Tula Ram, pargana Akrabad, according to 
partition of the property. 

Kunwar Karan Singh, applicant v. Rao Balwant Singh. 

“Under a will, filed with the record of the mutation case 

relating to the village of Sahaoli, Rao Balwant Singh, a rais of 

.Sahaoli, divided his zamindari property among his sons. The ao 

biswas property of the village of Nagla Tula Ram, in respect of 

which the name of Rao Balwant Singh stands recorded without 

the participation of anyone else, has fallen to the share of Kunwar 

Karan Singh. Kunwar Karan Singh prays that his name may be 

entered in respect of the village aforesaid. Rao Balwant Singh 

—— verifies the application and prays for expungement of his name. In 

spite of the expiry of the time given in the notice, no objection 

has been taken. From the officereport the property is found to 

be correct. The patwari of the village says that Kunwar Karan 

Singh made collections and assessments for Akartf of 1303 Fasli. 

As ‘a transfer in possession has taken place, and po objection has 

been raised, the name of Rao Balwant Singh be expunged in 
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e 
respect of the village and the name of Kunwar Karan Singh PLU, 
entered in place of it. The record be submitted to the pargana 1918. 
officer for approval. A fee of Rs. 7 is deposited and the Treasury Brijra] Bingh 
tender is filed with the record. No penalty is payable." * 

No more complete evidence that the family arrangement — 
recorded in the so-called will was understood by all parties to be Tara Monitor: 
operative from the first and was acted on by them as such can be 
imagined than these two records, which are merely specimens of 
similar records relating to the other villages apportioned to the 
sons. It will be seen that the patwari of the villaga testifies to^ 
the applicant having made collections in 1303 Fasli (September 
1895) thus confirming the truth of the statement in the so-called 
will that it was at that date that the sons entered into possession 
of the villages allotted tothem. It should be added that direct 
evidence was given on behalf of the defendants that it was on 
that occasion that Rao Balwant Singh publicly announced his 
intention of making a partition of the property among the 
members of the family and gave the possession of the villages to 

~ the respective sons, 

There is another set of transactions of a different date, which 
add strong confirmation to the defendants’ case. Rao Sultan Singh 
died on March 3oth, 1901, and his father, Rao Balwant Singh, 
died a, few days later on April 7th, 1901. ` Thereupon there 

-. ensued a situation such that the conduct of the parties must 
evidence almost conclusively whether the property was regarded 
as belonging to an undivided family, or whether each son of Rao 
Balwant Singh held his portion separately. The importance of 
the situation is emphasised by the fact that the main grievances 

. of the plaintiffs is that the share of the eldest brother is much 
larger than that of either of his brothers, 

The conduct of the parties on this occasion was, in their 
Lordships’ opinion, unambigous and such as to show conclusively 
the truth of the defendants’ contention. We find that applica- 
tion was made in July rgo1 by the widow of Rao Sultan Singh 
on behalf of her son Rao Brijraj Singh for mutation of names 
with regard to the property held by her late husband. The 
following is the record : 

* Amendment of kkewat, 

“Rao Brijraj Singh, minor, under the guardianship of 
Musammat Rani Piari Kunwar, 

In the matter of the death of Rao Sultan Singh. 

" Village ef Sumera alas Bijaigarh, pargana Akrabad, 17th 
July 1901," ' : 


Bheodan Bingh. 
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P. O. “ To-day this case is put up in the presence of Kunwar Karan 
1918. Singh and Kunwar Sheodan Siogh and their statements haye 


Brijraj singh been taken down. They admit that the property aforesaid 
: entered as Holding No. 2 measuring 280 bighas stands recorded 
in papers in the name of Rao Balwant Singh and that the same 
„Cord Moulton, was declared to be in the share of Rao Sultan Singh under a will. 
Sens ‘Rao Sultan Singh is dead and his heir is Rao Brijraj Singh, 
‘whose name be entered. The patwari bears testimony to posses- 

gion and other sharers have taken no objection. It is 


: : í Ordered : 
That the name of Rao'Balwant Singh be expunged i in aided of 


Holding No. 2 and the name of Rao Brijraj Singh be entered in 
‘papers and that the Sadar Munsarim do comply with the order.” 


v. 
Bhaoiga Singh, 


There then follows the record of the statement made by 
Kunwar Karan Singh on that application. It reads as follows: — 
" Present : Haji Mohammad .Makhdum Husain, Settlement 
Deputy. Collector at Aligarh, 
^ ^ jsth July, 1901. i. 
s. Rao. Brijraj. Singh, minor, under the guardianship of 
"Musammat. Rani Piari Kunwar in the matter of the death of Rao 


‘Sultan Singh... © - zu ad : 
"S “ Village of Kumera (?) alias + Pijaigarh, a WS 
“Statement of Kunwar Karan Singh. ] E E 


* My father's name is Rao Balwant Singh : age, thirty-three 
years: occupation, zamindari: -residence Sahaoli, pargana 
Akrabad. U JEDE: 


B Stsindients 


“Two hundred and eighty bighas entered as- Holding No. 3° 
stands recorded in the name of my ancestor, Rao Balwant Singh, 
and the same has, under a will, fallen to the share of my brother 
Rao Sultan Singh. Rao Sultan Singh is dead, and now his són 
'"Briraj Singh is the owner. His name should be recorded and I 
— have nothing to do with it. 
“Signature of Kunwar Karan Singh.” 
> ' And on the same day the statement of the other plaintiff, 

Kunwar Sheodan Singh: 

* Rao Brijraj Singh, minor, under the guardianship of 
Musammat Rani Piari Kunwar. 

«In the matter of the death of Rao Sultan Singh, village 
of Sumera alias Bijaigarh, pargana Akrabad. . -- 

* Statement of Kunwar Sheodan Singh, a rais of Sahaoli, 
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“ Statement. 

u My statement is the same as has been made by my brother 

Kunwar Karan Singh. | 
* (Sd.) Kunwar Sheodan Singh." 

It is not necessary to go into the details of the mutation of 
names with respect to the se lands. They support the conten- 
tion of the defendants in substantially the same way as that 
which has been already given with respect tothe village property. 

It is now necessary to examine the evidence put forward by 


the plaintiffs in answer to the case of the defendants, based, as it j 


is, on the unbroken evidence of ten years’ conduct of all parties, 
In the first place the plaintiff Kunwar Karan Singh does not 
‘give evidence at all, so that his acts as shown by the records 
remain undenied and unexplained. The plaintiff Kunwar 
Sheodan Singh, however, gave evidence. He makes no attempt 
to deny any of the matters above referred to, nor does he give 
any explanation why he took no action until the year 1905, f.e., four 
years after the death of his father and brother and ten-years after 


žhe had taken possession of bis apportioned share, It is not too 


much to say that he did not attempt to show that there was a 
single fact known to him in 1905 when he instituted the suit 
which had not been known to him throughout. He makes it 
clear, however, that the family bad lived in harmony till shortly 
~ before the suit was instituted, and lets it be seen that it was the 
pleaders whom he consulted that suggested that the claim made 
in this action should be set up. Taken as a whole his evidence 
leaves the defendants! case entirely unshaken. 
The testimony mainly relied upon for the plaintiffs is that 
.ofChiranji Lal. He had been the general agent or factor of 
Rao Balwant Singh, and continued to transact the business in 
respect of the village properties for the sons after 1303 Fasli 
(September 1895). He was in a position to give most important 
evidence, for he must have known all the facts of the case, and 
if his evidence could be relied on, the fact that he gave evidence 
for the plaintiffs would have great weight. Unfortunately the 
very fact that he was in a position to know everything makes it 
impossible to accept his evidence as reliable, He was no more 
able to explain away the public acts of the plaintiffs to which 
reference has been made than could they themselves, and the 
contrast between his evidence and their conduct is enough of 
itself to throw the gravest doubt on the reliability of that 
evidence. . 
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But an examination of his evidence shows in other ways 
that it is unreliable. Separate account books of the villages 
allotted to Sultan Singh were put to him by the defendants, and 
he admitted that they were in his own hand-writing, and kept 
by him. One of these books contains the receipts of those 
villages, in the case of the year 1897. He admits that it contains 
a statement in his own handwriting that Sultan Singh is the 
proprietor of the property. He also admits that, so far as entries 
of expenditure are concerned, they relate only to the expenditure 
of Sultan Singh. Another relates to the year 1902. It contains 
the accounts of the same villages with a statement in his own 
handwriting that Brijraj Singh is the proprietor and similarly 


the items of expenditure relate to him alone. These books. 


demonstrate the falsity of the rest of his evidence. It is true that 
he produced collective account books for all the villages pur- 
porting to show that the property was enjoyed in common 
in spite of the partition. There are numerous discrepancies 
between these and the separate account books which he alleges 
were compiled from them, and he is wholly unable to account 


for these discrepancies or indeed for the existence of the separate. 


account books at all. The learned Judge of first instance, who 
saw the witness and examined the books, came to the conclusion 
that these collective account books were not genuine, and their 
Lordships have no doubt that this conclusion was correct. 


The claim of the plaintiffs in this action evidently arose from - 


the suggestion of the pleaders whom the: consulted after quarrels 
arose in the family, and was based on the fact that the document 
which evidences the partition is termed a will It is obvious 


that such a partition could not have been made by Balwant Singh | 


by will strictly so-called. But, as has been already pointed out, 
the document is much morethan a will (if indeed it i» in any 
sense a will at all), for it describes and witnesses to a family 
arrangement contemporaneously made and acted on by all 
parties. Everyone treated it as such at the time. The mutations 
of names show this beyond controversy. There is nothing, 
therefore, in the fact that the document is called a will which 
invalidates the partition, which was undoubtedly made in fact, and 
which was acted on by all parties for ton years without any dispute 
or misunderstanding as to their respective rights under it. ' 

Counsel for the plaintiff have endeavoured to support the 
contention that the partition was not intended to take effect 
£n praesenti by reference to a provision to be foung in this docu- 
ment. It reads as follows : 
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“Tf I at any time come back from pilgrimages and find 
mismanagement or character of any one bad, then I shall have 
power to cancel this Will, which shall be enforced from the date 
of its execution.” 


Their Lordships are of opinion that the highest effect that 
can be given to such words is that this evidences a contractual 
condition which the sons accepted in order to obtain the parti- 
tion which gave them immediate possession of the property, and. 
viewed thus, the contractual acceptance of a power of forfeiture in 
case of bad behaviour would not, in their Lordships’ opinion, be 
sufficient to prevent the partition operating in praesenti. But 
the true interpretation of the provision is probably that it was 
merely put in as a threat in order to keep the sons in good 
behaviour, and that it could not have been enforced specifically, 
or even at all. It is certainly quite insufficient to outweigh the 
overwhelming evidence that this was a family arrangement 
accepted by all parties. 


L The above considerations relate only to the village property. 

. -~ [In addition to this there were two buildings, one in Aligarh .and 

the other at Sahaoli. The disposition in the document relating 

to these buildings is peculiar and did not in the opinion of the 

learned Judge of first instance amount to an absolute disposition 

A4 ofthem, and their Lordships are not prepared to differ from his 
^ views on this point. : 

There remains the movable property. As to this the family 
arrangement is absolutely silent. The plaintiffs are there- 
fore entitled to their share of these movables as inherited 
pyoperty. - 

It will be seen therefore that their Lordships are of opinion 
that the judgment of the learned Judge of first instance was 
right on all points, Both plaintiffs and defendants appealed 
from his decision to the High Court. That Court allowed the 
plaintiffs! appeal and dismissed that of the defendants. The 
defendants appealed from both of these decisions. In their 
Lordships’ opinion the High Court ought to have dismissed both 
appeals. They will accordingly humbly advise his Majesty that 
the order of the High Court allowing the plaintiffs! appeal should 
be discharged with costs, and the decree of the Subordinate 
Judge restored and that the order of the High Court dismissing 
the defendants! appeal should be affirmed, The plaintiffs must 
pay the cost of the defendants’ appeal to His Majesty in Council, 
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P. O. and the defendants must pay the costs of their unsuccessful 
1918. appeal. 
Brijraj Singh Ranken Ford, Ford and Chester.—Solicitors for the Appel: 


T lanta. 
es Barrow ETE and /Vevi//.— Solicitors for the Respondents. 


ei el J. M. P. . Appeal allowed in: part. 





PRESENT : Lord Shaw, Lord Moulton, Sir Yohn Edge and 
Mr. Ameer Ali. 


© - - CHIMAN LAL 
v. 


mis HARI CHAND. 
April, z 15. [ON APPEAL FROM THE CHINE COURT or THE PUNJAB.] 


EE Hindu Law— Adoptiox— Married orphan, adoption of-—Agarioal Banias of Zira 

Coda the Punjad—Oustom, 

Where the Oourts below concurrently found that in matters of adoption 
the Agarwal Bantas of Zira in tho Punjab do not follow the general rules 
of the Hindu lew but are governed by custom that amongst them an 
unequivocal declaration by the adopting father that a boy has been adopted __. 
and the subsequent treatment of that boy as the adopted son is sufficient to 
constitute a valid adoption and that the respondent, an orphan and a mamied 
man, bad in fact been adopted according to that custom : 

Held, that the concurrent findings must be confirmed, but that the 
present case owing to tho limited nature of the evidenoe as to the custom - 
would not bea satisfactory precedent if in any future instance fuller evidence - 
regarding the alleged oustom of the Agarwal Banias of Zira should be 
forthooming. That such evidence was sufüciónt as between the me to 
the present snit and those olaiming through or under them, 

“Appeal from a final judgment and decree (April 6, "dol 
passed by the Chief Court of the Punjab on review, afirming,a 
judgment and decree of the Divisional Judge, Ferozepore, 7 
(October 14, 1904) which affirmed a judgment and decree of the 
District Judge, Ferozepore (March 23, 1903). 
The question for determination was whether the plaintiff 
respondent Hari Chand was the adopted son of the defendant 
as Jiwan Mal, who was represented in this appeal by the ee 
Chiman Lal. 
The facts of the case appear sufficiently from the snae 
Str Robert Finlay K. C., and G. E. A. Ross K. C., for the 
Appellant : The adoption of a married orphan is invalid. The 
respondent, has not proved that there is a custom among thë- 
Agarwal Banias of Zira to adopt any ona who is both an orphan 
anda married man. In Lala Rup Chand v. Jambu Parskad (1) 


(1) (1010).L. B. 27 1. A, 98, 11 O. L. J. 454, I, L. B, 82 A1. 247, 
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adoption of a married Agarwala Jain is upheld, but it is specially P, 0, 
laid down that that case was not to make a precedent. The 1918, 
inference from the evidence is irresistible that the parties are 
governed by the Hindu law except in so far as it is varied: by 
custom and the evidence fails to prove any custom that a 
person who is both an orphan and a married man can be DITE 
adopted. E 


[Lorn SHaw referred to Sajjad Husain v. Wasir Ak 
Khan (1) and section 596 of the Code of Civil Procedure, 1882 
and observed that there were concurrent findings that the * 
respondent was adopted according to the custom of the parties’ 
caste. ] ; i : 

That rule does not apply. It is confined to cases where the 
findings are of pure facts, but has no application where there is 
a substantial question of law: Karufpanan Servat v. Srinivasan 
Chetti (a). Whether there is any evidence to support the finding 
is a question of law and there is no evidence to support the 
finding. Again when the certificate 1s given, as it is here, under 

-. section 595 (c) of the Code, section 596 has no application. 
eference was also made to section yo (1) (4) of the Punjab 
Courts Act (XVIII of 1884) as amended by Act XXV of. 1899 
and Mayne on: Hindu law and Usage, 7th ed. p. 56. The 
respondent was not in fact adopted. 


~ DeGruyther K. C., (O'Gorman with kim), for the 
Respondent : section 595 (c) is controlled by section 596 of the 
Code. The rule as to the concurrent findings is a rule of practice 
and binding on the Board irrespective of the certificate given 
by the High Court. The only question raised by the pleadings 
„is that thé respondent was never adopted and on that there are 
concurrent findings in favour of the latter. Reference was made 
to Rup Chand v. ¥ambu Parskad (3). Counsel was stopped. 
: ' Ross K., C., replied. f 
The judgment of their Lordships was delivered by 


Sir John Edge.—The suit in which this appeal has arisen May, 2. 
was brought on the 19th January 1901 in the Court of the 
District Judge of Ferozepore by Hari Chand, who is the respon- ` 
dent here, against Jiwan Mal, now dead, who is represented by 
Chiman Lal the appellant. In this suit Hari Chand sought a 
declaration that he was the adopted son of Jiwan Mal the then 


«T 


(1) (1913) L B. 89 I, A. 156 (161), I L. B. 84 AD, 455, 16 0. L, J. 612, 
(3) (1901) L. B. 39 L A. 88, T. L. B. 35 Mad. 315. : 
(8) (1910) L. B. 87 I, A. 98, 11 O. L, J. 454, I L. B, 82 AU, 247, 
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defendant. In his written statement Jiwan Mal alleged that he 
had never adopted Hari Chand. 

Hari Chand and Jiwan Mal were Hindus, and Agarwal Banias, 
of Zira, in the Punjab. Hari Chand was one of the four sons of 
Ghannu Mal, who was a brother of Jiwan Mal. Chiman Lal, the 
appellant here, was a sonof Maya Mal, who was another brother 
of Jiwan Mal. At the time of the alleged adoption Hari Lal was 
an orphan and was married. No issue was framed by the District 
‘Judge as to whether the parties were governed by Hindu law or 
by custom, or as to the validity of the adoption if it, in fact, 
were made, The District Judge held that in the Punjab— 

* Non-agricultural Hindus do not, in matters of adoption 
follow Hindu law, and there seems no reason to doubt that a 
declaration of adoption, together with treatment in accordance 
with the avowed intention, would be sufficient to establish the 


-validity of an adoption, even though the position of the adopted 


son were inconsistent with the strict requirements of Hindu law.” 

The District Judge found that Jiwan Mal had, in fact, 
adopted Hari Chand, and on the a3rd March 1903, gave the 
plaintiff a decree. i 

From the decree of the District Judge Jiwan Mal appealed 
to the Court of the Divisional Judge of Ferozepore. The Divi- 
sional Judge, on the roth July 1903, remanded the suit to the 
Court of the District Judge to give the parties the opportunity . 
of proving or disproving the validity of the adoption. On the 
return to the order of remand the Divisional Judge found, as 
afact, that the parties were governed in cases of adoption by 
customary law, and that in thecaste to which the parties belonged 
* a mere declaration to the effect that a boy has been adopted, 
and his subsequent treatment as a son is sufficient for all intents 
and purposes to make the adoption a valid one," and further 
found on the evidence that Hari Chand had been adopted by 
Jiwan Mal as his son according to the custom prevailing among 
the Agarwal Banias of Zira, The Divisional Judge by his decree 
of the 14th October 1904 dismissed the appeal. 

From the decree of the 14th October 1904 of the Divisional 
Judge Jiwan Mal appealed to the Chief Court of the Punjab. The 
learned Judges of the Chief Court on appeal carefully reviewed 
the evidence in case, and holding that Jiwan Mal had unequi- 
vocally designated Hari Chand as his heir and had treated him as 
his adopted son, found that the factum of adoption was proved. 
On the question of the validity of the adoptiog the learned 
Judges found that the Agarwal Banias of Zira did not follow 


^ 
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Hindu law in matters of adoption, dnd observed that "the , P. C. 
really important thing 1s the unequivocal intention and treatment, 1912, 
and we find both proved here," The Chief Court by its decree Chiman Lal 
dismissed the appeal. e 
, Do _ Hari Chang. 
_ From the decree of the Chief Court of the Punjab dismissing is Youn Baye 
the appeal to that Court this appeal has been brought. In this reer 


appeal it has been contended on behalf of the appellant so far as 
is material, that Jiwan Mal did not in fact adopt Hari Chand 
as his son, and that the alleged adoption was invalid according 
to Hindu law. Their Lordships consider that the Chief Court e 
and the Divisional Judge have concurently found that among 
the Agarwal Banias of Zira the general rules of Hindu law as to . 
adoptions do not apply, and that by the custom applicable to the 
Agarwal Banias of Zira an unequivocal declaration by the adopt- 
ing father that a boy has been adopted and the subsequent treat- 
ment of that boy as the adopted son is sufficient to constitute a 
valid adoption ; and that in fact Jiwan Mal did unequivocally 
adopt Hari Chand as his son and treated him as his adopted son. 
-~ Of the fact of the adoption and treatment there was ample evi- 
“ence upon which the Judges of the Chief Court and the Divi- 
sional Judge: could find as they did. The evidence upon which 
it was found that the Agarwal Banias of Zira do not in matters 
of adoption follow the general rules of Hindu law, and that by 
< the custom applicable to them an unequivocal declaration of 
adoption followed by subsequent treatment of the person as an 
adopted son is sufficient to tconstitute a valid adoption, appears 
to their Lordships to bave. been somewhat limited, but their 
Lordships consider that as between the parties to this suit and 
to this appeal, and those claiming through or under them that 
evidence was sufficient to entitle the Chief Court aud the Divi- 
sional Judge to find that the adoption was valid. Their Lord- 
shios, however, consider that the present case, owing to the 
limited nature of the evidence as to custom among the Agarwal 
Banias of Zira, would not be a satisfactory precedent if in any 
future instance among other parties fuller evidence regarding the 
alleged custom of the Agarwal Banias of Zira should be forth- 
coming. The contention that Chiman Lal had also been adopted 
by Jiwan Mal is not established by the evidence before this 
Board. i 
Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed and that the decree of the Chief 


e 
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Court of the Punjab should be affirmed. Chiman Lal, the appel- 
lant must pay the costs of this appeal. 


Hastcap & Davis.—Solicitors for the Appellant. 
T. L. Wilson & Co.—Solicitors for the Respondent. 


J. M. P. Appeal dismissed, 


APPELLATE CIVIL. 


Before Str Asutosh Mookerjee, Knight, Fudge and Mr. ¥ustice 
Beachcroft. 


GOBIND MANDAR 
v. 
BANARSI PROSAD.* 

Rom, suit for— Agreement, rogistored — Agraamoni to convert after eepiry af 
lease, money roni into rentin kind, if an onhanoement and onforcoable— 
Bengal Tenancy Aot (VIII of 1885). Secs. 99, 43. 

The conversion of cash rent into rent in kind cannot be regarded as 
enhancement within the meaning of section 39 or section 43 of the Bengal 
Tenancy Aot, 

Hasan Kuli Khen v. Nekohhodi (1) followed, xx 

Where it was agreed that if the tenant should continue in occupation after 
the expiry of the term of tho lease, he would pay rent in kind: 

Hold, that the agreement was not objectionable and could be enforced. 

Ganpat v. Jasodhur (2) referred to, 

Tejondro Narain v. Bahai Singh (8) distinguished. a 

Appeal by the Defendant. aem 

Suit for recovery of arrears of rent. 

The material facts and arguments appear from the judgment, 

Babus Bepin Behary Ghose (for Babu Umakah Mukerji) 
and Khetva Mohon Sen for the Appellant. 

Mr. Sinha, Babus Narendra Chandra Bose and Gurudas 

Sinka for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the defendant 
in a suit for recovery of arrears of rent. The sole question in con- 
troversy is, whether the covenant for payment of rent in the 
registered lease of the 5th May, 1902 by which the tenancy was 
created is or is not enforceable. The clause in question pro- 
vided that if the tenant were to continue in occupation of the 


* Appeals from Appellate Decrees Nos, 314, 215, 405 to 409 of 1911 
against the decrees of J, C, Twidell, Baq., District Judge oi Bhagalpur, da 
the 12th November, 1910, affirming thoss of Babu Ram La] Dutt, Subordinate 
Judge of Bhagalpar, dated the 39th April, 1910, 


(1) (1905) I. L, B, 88 Calo, 200 
(2) (1895) 17 0, L, J. $00, (8) (1895) L. L. B, 83 Calo, 658, 
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. 
land after the expiry of the term, that is, the period of five years 
during which he had agreed to pay cash rent at a specified rate, 
he would pay rent in kind under the bkow/li system, that is, 
divide the crops equally with the landlord. 

It bas been argued, in the first place, that this isa provision 
for enhancement of rent in contravention of the provisions of 
section 43 of tbe Bengal Tenancy Act, which provides that the 
rent of a non-occupancy raiyat shall not be enhanced except by a 
registered instrument. This contention is clearly fallacious, for, 
even if it be assumed that the provision for payment of rent in 
kind embodied an agreement for enhancement of rent, it was 
contained in a registered instrament. Section 43 consequently is 
no bar. But it is also plain that this is not a provision for enhance- 
ment of rent, because, as explained in the case of Hassan Kuli Khan 
v. Nakchhedt Nonia (1), enhancement of rent under the Bengal 
Tenancy Act meansthe increase of rent in amount without alter- 
ation in kind. The conversion of cash rent into rent in kind can- 
not consequently be regarded as enhancement within the meaning 

L of section 29 or section 43. The first ground, therefore, fails, 

It has been argued, in the second place, that the provision 
in question was in the nature of a penalty and reference has been 
made in support of this view to the case of Z£gendro Narain 
Singh v. Bakat Singh (2). In that case, there was an agreement 

“that if a fresh kabulyai was not executed by the tenant, rent 
would become payable by him at an enhanced rate. It was 
ruled by this Court that this provision was in the nature ofa 
penalty, that is, intended not to be enforced but only to be used 
as a threat to compel the tenant to execute the Aadufat. In the 
vasd before us, it was agreed that if the tenant should continue 
in occupation after the expiry of the term ofthe lease, he would pay 
rent in kind. This agreement is in no way objectionable and must 
be enforced. The view we take is in accord with that adopted 
in- Ganpat Singh v. Vasodhur Singh (3), where it was held that an 
agreement by the tenant that if he held over upon the expiry of 
the term, be would pay rent at a higher rate than he did during 
the term, was valid and enforceable. The second ground cannot, 
consequently, be sustained. 

The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. g 

It is conceded that this judgment will govern the other appeals 

215, 405 to 409 of 1911 which are therefore also dismissed with costs. 


A, T. M. e Appeals dismissea. 
(1) (1908) I L, B. 88 Calo. 200. 
(3) (1895) 1, L, B. $9 Calo 658, - (1) (1895) 17 0, L. J. 598, 


Maroh, 14. 
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Befors Str Asutosh Mookerjee, Knight, Fudge, and 
Mr, Fustice Beackcroft. 


_W. M. GRANT 
v. 
HARSAHAI SINGH.* 

Raiyat holding at fed rate—Prarumption — Bengal Tenanoy Act (VIII af 
1885), Sees 50 (2), 106— Unenplainsd variation—Alteration in rate 
ef rent, (f. tariation—Reoord of rights, entry in. 

An entry in the record of rights is presumed to be correct till the contrary 
is shown, 

Where the tenants have established that since 1883 thoy have been du 
occupation of certain quantity of land and have paid rent for the.same at a 
certain rate, the statutory presumption mentioned in sub-section (32) of 
section 50 of the Bengal Tenancy Act arises, An unexplained small variation 


is not sufficient to rebut the presumption. 
Huro Nath v. Ameer Biswas (1) and Amwmádloll v, James Hills (2) 


reľerred to, 
, A mere alteration in the rate of rent will not prove a variation unless it 
be shown that the tenant submitted to that varied and enhanced rate. 

Gopal v. Nobbo Kishen (8) referred to, 

Appeal by the Plaintiff. 

Suit for a declaration that the defendants were not ri 
at fixed rates of rent. 
^ In 1864, the tenants held 36 bighas 1 I9 cottahs at a rent of 
Rs. 92-6 as. ; in1865, 38 bighas IO cottabs at Rs. 94-11-5; in 4 
1868, 39 bighas, at Rs. 95-6-9 p. ; in 1874, 38 bighas 10 cottabs 
at Rs. 94-10-9 p. ; in 1875, 41 bighas 10 cottahs, at Rs. 97-10-9 p. ; 
ard in 1878, 43 bighas, at Rs. 101-5-9 p. The tenants defendants 
were entered in the record of rights as raiyats holding at a fixed 
rate of rent. The area in their occupation was stated ta be 
43 bighas, and the rent payable in respect thereof, Rs. 101-6-9 p. 
The plaintiffs therefore brought a suit under section 106 of the 
Bengal Tenancy Act for a declaration that the defendants were 
not raiyats at fixed rates of rent. The Courts below dismissed 
the suit. 

Babus Umakah Mukerji and Sailendra. Nath Pahit for the 
Appellant. 

Babu Kkeira Mohon Sen for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the plaintiffs 


Lo 


* pore em from Appellate Decree No, 1478 of 101], against the decree of 


C. Twidell , District Judge of Bhagalpur, dated the 80th Jar | 1911, 
shining that of Maulvi Shamsuddin Hyder, Assistant Bettlement Of oer of 
Barn, died the 8th siga 1910. * 

(1) (1884, 1 W, B., 28 (a) (1805) 4 W. R. Aot X, 88, 


' (8) (4886) 5 W. B, Aot X, 88, 
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in a suit under section 106 of the Bengal Tenancy Act. The 
defendants have been entered in the record of rights as raiyats 
holding at a fixed rate of rent. The area in their occupation is 
stated to be 43 bighas, and the rent payable in respect thereof, 
Rs. 101-6-9 pies. The plaintiffs ask for a declaration that the 
defendants are not raiyats at a fixed rate of rent. 

In the first place, it is plain that the entry in the record of 
rights must be presumed to be correct till the contrary is shewn. 
In the second place, the defendants have established that since 
1882 they have been in occupation of 43 bighas of land and have 
paid rent for the same at the rate of Rs. 101 6 as. 9 pies a year. 
Consequently the statutory presumption mentioned in sub- 
section 2 of section 50 of the Bengal Tenancy Act arises. That 
sub-section: provides that if itis proved in any suit “ or other 
proceeding under this Act that either a tenure-holder or raiyat 
and his predecessors in interest have held at a rent or rate of 
rent which has not been changed during the twenty years 
immediately before the institution of the suit or proceeding, it 

_ Shall be presumed, until the contrary is shewn, that they have 
held at that rent or rate of rent from the time of the permanent 
settlement.” The question in controversy is whether the land- 
lords have shewn the contrary within the meaning of this 
sub-section. The landlords have, for this purpose, produced 
. their collection papers. These papers show that in 1864 the 
tenants held 36 bighas 19 cottahs at a rent of Rs. 92-6 as.; in 
1865, 38 bighas 1o cottahs at Rs. 94-11-5 ; in 1868, 39 bighas, at 
Rs. 95-6-9 pies ; in 1874, 38 bighas 10 cottas, at Rs. 94-10-9 pies; 
in 1875, 41 bighas 10 cottahs, at Rs. 97-10-9 pies; and in 1878, 
. 48 bighas, at Rs. 101-3-9 pies. It has been argued on behalf of 
the landlords that these figures show that the defendants have not 
held at a rent or rate of rent which has been uniform from the 
time of the Permanent Settlement. In our opinion, this conten- 
tion cannot be supported. R 

It was pointed out by this Court in the case of Huro Nath 
Roy v. Ameer Biswas (1) that a small variation which was un- 
explained was not sufficient to rebut the presumption which 
arose under section 4 of the Bengal Rent Act of 1859. It was 
similarly observed in the case of Axundloll Chomdry v. Fames 
Hills (a), that an unexplained variation of one rupse in a total 

_fama of Rs. 60 was not a material variation, so as to deprive the 
tenant of the benefit ofthe presumption of uniform payment from 
thetime of the Permanent Settlement. In the case before us, no 


(1) (1864) 1 W. R 250. (3) (1865) 4 W. B. Act X. 88, 
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. 
doubt, there is a small variation in the rent ; but at the same 


time, there is a variation in the area as well; consequently, the 
inference may legitimately be drawn, as, indeed, has been done 
by the District Judge, that the variation in the rent was due to 
variation in the area. This view does not militate against the 
decision in Aissessur Chuckerbutty v. Wooma Churn Roy (1). 
In that case, there was a variation of the rent from Rs. 11-13 to 
Rs. 13-4-0 and it was argued on the authority of the decision in 
Anundioll Chowdry v. Fames Hills (a, that the statutory 
presumption had not been rebutted; but this contention was 
over-ruled, because it was established that the rent had been 
enhanced on the occasion of a transfer of the holding. In the case 
before us, there are no circumstances to support a possible 
hypothesis that the tenants did at any time submit to an enbance- 
ment of their rent: Gopal Mundul v. Nobbo Kishen (3). On the 
other hand, the small variation in the rent has‘}been sufficiently 
explained by a very nearly corresponding variation in the area. 
The presumption under sub-section 2 section 5o of the Bengal 
Tenancy Act cannot consequently be deemed to have been — 
rebutted. 

The result is that the decree of the Court below is affirmed 
and this appeal dismissed with costs. 
A. T. M. Appeal dismissed. 


(1) (1867) 7 W. B. tk, 
(8) (1665) 4 W, B. Aot X. 83. (8) (1866) 5 W. B, Act X. 88. 


Before Mr. Fustice Chitty and Mr. justice Teunon. 
SHIB SHARAN SHA 


v. 
JANAKI NATH DEY anp orHgss.* 


Ole Procedure Code (Act V af 1908), Sec. 9, ol. (8)— Deorse— Preliminary 
tesuss, doolsion ox— Deoroe, whether includes such a deolsion — Appeal, 


Where a number of issues was raised in a suit,and two issues were first 
taken up by the Court of first instance as issues in bar and were also decided 
In favour of the plainuff, the other issues being left off to be proceeded with on & 
later date, and an sppeal was preferred from the decision of those two 
preliminary issues : I 

Hold, that no appeal ley inasmuch as thero was no decree from whioh an 
appeal could lie, 

* Appeal from Appellate No, 1783 of 1910, against the decision of 
H, W. Baroope, Esq. District Judge of Santhal -Parganas, dated the 39th 


Marob, 1910, setting aside a decision of Mr, A, MoGavin, Subordinate Judge of 
Deoghar, dated the 18th September, 1909. * 


Vor. XVIIL] HIGH COURT. 


Appeal by the plain‘iff, Shib Sharan ‘Sha. 

The plaintiff brought a suit against the defendants Janaki Nath 
Dey and others, for recovery of possession of certain lands on a 
declaration of the plaintiffs title thereto. The plaintiff's case was 
that he purchased the lands in suit, which were part and parcel of 
malrayatt jote of village Rautdih at a Court sale, but failed to 
obtain possession thereof ; and he further alleged that the lands 
were fraudulently entered in the respective defendant’s names 
at the last settlement as ratyatt jotes. 


Defendants contended inter alia that the plaintiff had no 
title to the lands in suit, that the suit was barred by limitation 
under section 25 of Regulation III of 1872, and that the order 
passed in previous execution proceedings having, remained 
final between the parties, the suit was barred by the principle 
of res judicata. 

It appears that several issues were framed in the suit, 
and the Subordinate Judge took up first the two issues in bar, vis., 
whether the suit was barred by limitation or by the principle of 


PORE res judicata, and holding that the suit was not barred either 


“by limitation or by the principle of res judicata decided 
those two issues on the 13th September, 1909. He 
farther directed that the case would proceed as regards the 
other issues on the 4th October, 1909. Against the order of the 
Subordinate Judgs deciding the two issues in favour of the 
plaintiff, the defendants appealed to the District Judge. The 


learned District Judge holding that the suit was barred by. 


limitation and that it was unnecessary to discuss the issue 
whether or not ths principle of res judicata applied, reversed the 
‘dgcision of the first Court, and dismissed the suit. 

i Against that decision the plaintiff appealed to the High 
Court. 

Babu Dwarka Nath Ckuckerbutty (with him Babu Khetra 
Mohon Sen) for the Appellant. No appeal lay to the District 
Judge, and as such the order passed by him was illegal. There 
was 00 decree passed by the Subordinate Judge from which an 
appeal could lie. Ifthe law provided for such an appeal there 
might be as mauy appeals in every suit as there were issues. 
The suit has not in any way been finally decided and it should 
be allowed to continue. 

Babu Mokendra Nath Roy (with him Babu Antlendra Naik 
Roy Chowdhury) for the Respondents. The order passed by the 
Subordinate Judge on the two preliminary issues in the cage 
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Orvir. was a decree within the meaning of section 3, cl. (2) of the Code 
1913. of Civil Procedure (Act V of 1908), and as such an appeal lay 
Shib Sharan to the bigher Court. The definition of “decree” under the 
p: new Code is different from that under the old Code (Act XIV of 
Janaki Nath. ` . 

— 1882). Under the present section "'decree" includes the 
determination of " the rights of the parties with regard to all 
or any of the matters in controversy in the suit,” and thus it 
covers a decision on the questions of limitation and res judicata, 
against which the appeal was preferred to the lower appellate 

« Court. In support of my contention, I rely on an unreported 
case (Mis. App. No. 347 of 1911, decided on 21st May, 1912, by - 
Brett and Sharfuddin JJ.), where an appeal was held to lie 
from a preliminary order like the present one. The same 
principle also applies here. 

The judgment of the Court was delivered by 

February, 5. Chitty J.—^ number of issues were raised in the suit 
out of which this appeal arises. Issues Nos. 5 and 6 dealt with 
the points whether the suit was barred by limitation or by the 
principle of res judicata. Those two issues were first taken UP oa 
as issues in bar, discussed by the Subordinate Judge, and decided 
in favour of the plaintiff. The Subordinate Judge very properly 
ordered that the case should then proceed as regards the other 
issues on a given date. Against the decision of the Subordinate 
Judge, on the two preliminary issues an appeal was preferred 
by the defendants to the District Judge. An objection was taken 
before the District Judge that there was no decree from which 
an appeal could lie. 

The District Judge, however, came to the conclusion that 
there was a decree within the meaning of section a (2) of the 
Civil Procedure Code. We can only say that, in our opinion," 
this view of the District Judge was clearly erroneous. If sucha 
contention could prevail there might be as many appeals in 
every suit as there are issues. The suit has not, in any way, been 
finally decided and it should be allowed to continue, We 
accordingly set aside the decree of the District Judge and 
remand the case to the Court of first instance to proceed with the 
hearing of the suit from the point at which it left off. The 
plaintiff appellant will have his costs of this appeal. 

Let the memorandum of appeal be corrected by putting the 
names of the parties in the proper category. 

A. N. R. C. Appeal allowed: case remanded, 


x. ^ 
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Before Sir Asntosh Mookerjee, Knight, Fudge, and - 
Mr. Fustice Beachcroft. 
MRITYUNJOY BHATTACHARJEE 

v. 

BHOLA NATH DUTT.* ] 
Limitation—Bangal Tenancy Act (VIllof 1885), Soh. III Art, 6—Oo-sharar 
landiord —Several holdizgs—Deores for share of ront, evsoxtion qf,- 

Artiale 6 of Schedule IIT of the Bengal Tenanoy Aot is applicable where 
the dooree has been made in a sult between a landlord and a tenant to whom 
{and not to toÁicAÀ, the provisions of the Act are applicable, It is immaterial 
that all the provisions of the Aot are not applicable to the suit, 

Where a decroe was obtained by one of several joint landlords for his share 
of the entire rent and was made in a suit ia which rent was claimed in respect 
of several holdings in the ocoupation of ths tenant, an application for execution 
was held to be governed by Article 6 of Schedule Ill of the "e 
Tenanoy Act. 

TAahamani Dasi v. Mohendra Nath Dey (1) follow ed, 
K. B. Duti v. Gotha Bckary BAwiya (3) doubted and not followed, 
Appeal by the Decree-holder. 
=- Application for execution of a decree obtained on the rath 
August, 1902. The decree was obtained by one of several joint 
landlords for his share of the entire rent and was made in a suit 
in which rent was claimed in respect of several holdings in the 
-occupation of the tenant. After intermediate applications in 
1905 and 1908, the present application was made on the 9th 
.January 1912. The Courts below dismissed the application on 
the ground that it was barred under Article 6 of Schedule III 
of the Bengal Tenancy Act. An appeal was preferred to the 
High Court, which was heard under Order XLI, Rule 11 of the 
* Code of Civil Procedure. 
Babu Fadu Nath Mandal for the Appellent. 
The judgment of the Court was delivered by 
-~ Mookerjee J.—This is an appeal by the decree-holder 
against an order by which the Court below has refused execution 
'ofa decree. The decree now sought to be executed was obtained 
on the 12th August 1902. After intermediate applications in 
1905 and 1908, ths present application was made on the 9th 
January 1912. The question in controversy is whether the 


- application is barred under Article 6 of Schedule IIT: of the 


ddr ier Appellate Order No, 98 of 1918, against the decision of 
M. Yusuf. Esq., District Judge of Burdwan, dated the 26th Au 1018, 
' ‘affirming that of Rabu Narendra Nath Ghose, Munaf? of Burdwan, 
15th May, 1913, - 


(1) (1908) 180, 2, 2.468, , (3) (1919916 p. W, N. 1008, 7. 7 


April, 14, 
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Bengal Tenancy Act. On behalf of the decree-holder, it has been 
contended that the Article is not applicable, because the decree 
is for money and is not a decree for rent within the meaning 
of the Bengal Tenancy Act. It has been pointed out that the 
decree was obtained by one of several joint landlords for his 
share of the entire rent and was made in a suit in which rent 
was claimed in respect of several holdings in the occupation 
of the tenant. It has been argued that each of these circum- 
stances makes the decree a decree for money. This need not 
be disputed ; but the circumstances mentioned are, in our opinion, 
immaterial and Article 6 of Schedule III of the Bengal Tenancy 
Act is applicable to the present application for execution. That 
Article provides that an application for execution of a decree 


- made under the Bengal Tenancy Act or any Act repealed by that 


Act, in a suit between the landlord and the tenant to whom the 
provisions of the Act are applicable, and not being a decree for 
a sum of money exceeding Rs. 500, shall be made within three 
years of the date of the decree. Reliance has been placed. upon 


the case of K. B. Duit v. Gostha Behary Bhuiya (1), in support? ^ 


of the contention that a decree for rent obtained by a co-sharer 
landlord in a suit not brought under section 148 A of the Bengal 
Tenancy Act is a money decree and the special law of limitation 
applicable to rent decrees does not apply. Weare not prepared ^. 
to accept the rule recognised in Æ. B. Dutt v. Gostka Behary (1) ` 
as well-founded on principle, aud we prefer the view taken in 
the case of Zkakamani Dasi v. Mokendra Nath Dey (2). The 
decision in X. B. Dutt v. Gostha Behary Bhuiya (1), which was 
doubted in keiro Mohan v. Mohim Chandra (3), overlooks the 
fundamental fact that Article 6 is applicable where the decre 
bas been made in a suit between a landlord and a tenant zo whom 
(and not “fo which”) the provisions of the Act are applicable. 
The vital point to determine, consequently, is, whether the 
provisions of the Act are applicable to the landlord and tenant 
between whom this suit has been instituted ; it is immaterial 
that all the provisions of the Act are not applicable to the suit. 
We must, therefore, hold that the rule laid down in Zhakamant 
Dasi v. Mohendra Nath Dey (2) governs the case before us. 

The result is that the order of the Court below is affirmed 
and the appeal dismissed. 


„A. T. M. Appeal dismissed under O, 42 R. 11 C. P. C. 
1) (1913) 16 C, W. N. 1006, 1909) 10 0. . 468. 
nu (8) (1918) 17 C. we ia ne 
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Before Mr. Vustica Chitty and Mr. Fustice Teuson.. e^ t 
KUMAR KALANAND SINGH AND ANOTHER: Orvin, 


g: 1913, 
EASTERN MORTGAGE AGENCY LD. CO. AND OTHERS.* —— 
Fo c 5,48, 
Abwab—Landlerd, if can realise, on a particular petia owsontod before the Maroh, 10... 
paming ef. tha Bongai Tonanoy Aot —Selami and Tehwar— Part of rent — xax 

Ragulation V of 1818, Boo. 3—' Dafinita clause in the angagemant contracted 

botiosen partias,’ ; . 

Ita particular sum specified in the lease or agreed to be paid is tha lawful , 
consideration for the use ani occupation of the land, thet is to say, if it ie 
really part of the rent, although not desoribed as such, the landlord would be 
entitled to recover the same and the whole question in the oase is whether the 
items claimed are really part of the rent, which was the oonsideration for the 
letting out of the land, - 

Jotindra v, Chandra Nath (1) and Aparna v. Karam Ali (2) followed, 

Where a permanent tenure was created by a lease dated 81st January, 1874 
and in this lease it was specifically provided and agreed that the lesese should 
pay to the lessor year by year a fixed sum of Rs. 4,310, of whioh the sum of 
Hs, 4300 was described as jama, Rs. 5 as mleni towji and Bs, Bas tekweri 

Sai trane : 

z Held, that the stipulation for the payment of salami and tekweri was not a 
stipulation or reservation for the payment of arbitrary or indefinite oeases but in 
the language of seotion 8 of Regulation V of 1812 was “a definite clauss in the 
engagement oontraoted between the parties" which should be “ maintained and 
given effeot to.” 

X TiukAdari Singh v. Chulhan Mahon (8) and Radha Prosad Singh v, Bal 
~ Kowar Kosri (4) distinguished. 

Appeal by the Plaintiffs. 

Suit to recover Rs. 4,976-8-6 p. as the ssokarari rent for the 
year 1312 and part of 1313 with cesses, interest, selami and 
tekwart under the terms of the otta and £absitat. 

The material facts appear from the judgment. 

Babus Omakalt Mukherji and Sailendra Nath Palit for the 
Appellants, : 

Babus Hemendra Nath Sen, Upendra Gopal Mitter and Sib 
Chandra Palit for the Respondents. 

The judgment of the Court was as follows : C. A, V. 

This is an appeal by the plaintiffs and arises out of a suit 
brought by them to recover from the defendants rst and 2nd 
parties Rs. 4,976-8-6 as the mokarari rent of a 7as 3p. 
~ * Appeal from Original Deoree No, 500f 1908, against the decree of Babu 
Hajendrg Nath Datt, 1st Subordinate Judge of Bhagalpur, dated the 99th 
August, 1907. - 

(1) (1903) 6 O, W. N. 880. 


(2) (1908) 4O, L, J. 537, (sub-nomine Apurna e, Kasam Ali, 100. W. N65 
(8) Cd) L Æ, R. 17 Galo, 181,, (4) (1890) I, L. B, 17 Oalo, 738, x 
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share for the yéar 1312 and part of 1313 with cesses, interest, 
selami and tehmari undér the terms of the potia and kabuliat, 
and a further sum of Rs. 292-8 as mutation fee at the rate of 
15. per cent. on the annual smó£arari rent. ` Ais 
The only questions arising on this appeal are (1) whether 
-the claim for the.mutation fee is barred by limitation and (2)' 
‘whether the claim for selami and fehowarr is legal and (3) whether 
interest on the claim decreed should have been allowed pendente 


. lite. So far as the claim for the mutation fee is concerned 


* there is no question that it is barred. It should be stated that 
: before us the claim has been restricted to so much of the fee as 
, would be due on the 6as. share in the mokarart, the plaintiffs 
conceding that as regards the ra. 3p. share it is not recoverable. 
As to the 6as. share the mutation fee was admittedly re- 
- coverable in 1898 when this share was transferred. At that 
“time the present plaintiffs were entitled to only 9as. out 
. of the 6as, The other vas, was then vested in their co-sharer, 
and has only come tothem by lease at a subsequent date viz: 
; asth March rgo4. It is obvious therefore that as regards the - 
: yas. share of the 6as. estate tims had commenced to run against 
‘the plaintiffs predecessor in title in 1898 and the fact of one of 
the plaintiffs being a minor at the date of the lease would not 
. avail tp stop it. _ es o " 
As regards the gas. share of the 6as. estate the plaintiffs 
attained majority in September 1901 and September 1904 res- 
.pectively. The present suit was filed on 11th June 1906. It is 
‘conceded that on attaining his majority plaintiff No. 1 became 
‘the &ar/a of the family. "He could therefore have given a valid 
discharge for the amount of the mutation fes if paid. "Phe. 
„provisions of sections 7 and 8 of the Limitation Act 1877 can 
"not therefore avail the plaintiffs in the present case, Assuming 
the period of limitation to be 6 years under Article 120 of 
Schedule II it follows that the suit was not filed within 6 years 
from the date when the right to sue accrued nor within 3 years 
‘from the date when plaintiff No. 1 attained his majority. The 
suit, therefore, as regards this item of the claim is clearly barred 
and the plaintiffs’ appeal must fail. With regard to the claim 
for the items designated " selami tows?” and "ekmari dasahra 
the plaintiffs appellants rely upon the provisions of section 3 
of Regulation V of 1812, and the decisions of this Court in the 


4 


NL of Pudmanund Singh v. Baïf Nath (1) while the defendants 


(U) (1888) I. L, B, 15 Galo, 838, — / 
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respondent contend that the case just’ cited'has been overruléd 
by the decisions of the Judicial Committee of the Privy Counell 
in Tilukkdari Singh v. Chulhan Makton (1) and of a Full Berich 
of this Court in Radka Prosad Singh v. Bal Kowar Koers (a). 
But in the cases of Chullan Makton (1) and Radka Progad 
Singh (2) the facts were wholly different from the facts in the 


present case. In those cases there were no written engagements . 


and the sums claim ed represented impositions or demands made 
upon the raiyat defen dants at various times subsequently to the 
creation of their tenancies and the settlement of their rents. It 
was, therefore, held, and, no doubt, properly held, that though 
in accordance with practice or custom the tenants-had paid these 


impositions for a long period, yet by virtue of the provisions ` 


of sections 54, 55 and 61 of Regulation VIII of 1793 we were 
no: legally recoverable. 2 

In the present case the permanent tenure now in question 
was created by a lease dated 31st January 1874 and in this lease 
it is specifically provided and agreed that the lessee shall pay 
to the lessor year by year a fixed sum of Rs. 4,310 of which -the 
sum of Rs. 4,300 is described as jama, Rs. 5 as © selami towji ” 
and Rs. 5 as ‘“fehwart gasakra.” Now no doubt if the lease 
had provided for,an annual payment of only Rs. 4,300 and the 
landlord had at some subsequent date demanded from his tenant 


< a further sum or sums by way of “selami” and “ tehgari” such 


additional deminds even if for some time acquiesced in would 
still be properly regarded as “adwads” or “ illegal cesses” not 
recoverable ia law. But where (as in the present case) the pay- 
ment of these specific sums is provided for and agreed upon in 
the lease creating the tenancy the stipulation for such payment 
“is not in our opinion a stipulation or. reservation for the payment 
of arbitrary or indefinite cesses but in the language of section 3 
of Regulation V of 1812 is ' a definite clause in the engagement 
contracted between the parties" which should be "maintained 
and given effect to." In fact the two sums now in question 
though not described in the lease as rent are in reality part of 
the consideration for which the tenancy was created and part 
“of the rent agreed to be paid. 
No doubt in the Full Banch case of Radha Prosad Singh v. 
‘Bal Kowar Kosri (2) some of the Judges expressed the opinion 
‘that the case of Pudmanund v. Batj Nath (3) had been wrongly 
-decided but that -was not the question referred to the Full 


(1) (1889) J L. B. 17 Oslo. 181. 3) (1890, I. ma rani E i 
(8) (1888) I, L, E, 15 Calc, 
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Bench, and as we have already shown the case then before the 
Full Bench, and the Privy Council case of Zz/ukkdari v. Chulkan 
Makton (1) upon which the learned Judges relied were decided 
upon facts wholly different from those in the case now before 
us, The decisions therefore in those cases do not govern the 


- present cass. All the cases cited appear to agree in this that 
‘a charge which is shown not to be an admaé but in reality part 


of the rent is recoverable. See Sotindra Mohan Tagore v. 
Chandra Nath Safui (2) and Apurna Churn Ghose v. Kasam 
Ali (3) where the learned Judges remark “Ifa particular sum 
specified in the lease or agreed to be paid is the lawful considera- 
tion for the use and occupation of the land, that is to say, if 
it is really part of therent, although not described as such the 
landlord would be entitled to recover the same and the whole 
question in this case is whether the items claimed are really 
part of the rent, which was the consideration for the letting out of 
the lands to the defendant.” That is precisely the case here and 
we are of opinion that these charges are recoverable for that rea- 


son that they were really part of the consideration for the letting. _ 


With regard to the third point we are of opinion that in 


‘refusing interest pendents lite the Sub-judge did not exercise a 


sound judicial discretion. Oa the portion of the claim decreed, 
we allow interest pendente lite at the rate of 6 per cent per 


, 


annum. The appeal is, therefore, decreed in part. We make . 


no order as to costs. 


A. T, M. Appeal allowed in part, 


(1) (18%) I L R. 17 Oalo, 181 (3) (1902) 6 0. W, N. 860, 
. . (8) (1906) 10 0, W. N. 537; å C. L, J, 637. 


Before Sir Lawrence Senkins, K.C.1.E., Chief Vustice, 
and Str Asutosh Mookerjee, Knight, Fudge. 
BASANTO KUMARI 
v. 
NANDA RAM KAIBARTO DASS AN» OTHERS.* 

Limitation—Bongal Tenanoy Aot ( VIII of 1885), Boh, ILI, Art 3 — Crnsiruo- 
tice Bispossession — Dispostession by person not lasdierá — Landlord farour- 

ing dispossession, 7 
Under Article 8, Schedule ITI of the Bengal Tensnoy Act, there must be 


* Letters Patent Appeal No, 44 of 1911, against the judgment of Hon'ble 

Mr, Justios Coxe, dated the 16th February 1911, in Appeal from Appellate 

Decrees oh 494 of 1909, against sheer of W. B. Oontts, Baq., Additional 
of 


that of 
Babu Nogendra Kumar Officiating Munsiff of Kasba, dated the 8th 
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dispossession by the landlord. The landlord's simply favouring the disposeession 
does not come within that article, : 


Appeal by the Plaintiff 
Suit for ejectment. 


. The principal defendants were brought onthe land to assist 


in its cultivation by the plaintiff, a young and an inexperienced, 


widow. The defendants compelled the young widow to take 
shelter at the house of acousin. The first Court decreed the 
suit, but the lower appellate Court dismissed the suit on the 
ground of limitation under Article 3 Schedule III of the Bengal 
Tenancy Act, as there was a dispossession in which the landlord 
had a hand. The judgment of the lower appellate Court was 
affirmed by Mr. Justice Coxe by the following judgment. 


Coxe J.—Tbis suit was dismissed on appeal by the learned 
District Judge of Tipperah on the ground that it was barred by 
the rule of limitation laid down in Schedule III to the Bengal 
Tenancy Act. The decision of the learned District Judge being 

2^ dlearly in accordance with the pleadings in the case, the appeal 
was admitted only on the 4th ground stated in the memorandum 
of appeal namely that the special law of limitation laid down in 
the Tenancy Act could not be made applicable to the huts belong- 
XL ing to the plaintiff. : 

The learned vakil for the respondent consents that the 
appellants shall be allowed to remove these huts and does not 
press for costs. That being so, it is unnecessary to proceed 
further with this appeal. The plaintifs will be entitled to 
remove their huts within a period of six weeks from the date 

‘of the arrival of record in the court of first instance, Otherwise 
the appeal will stand dismissed. The parties will bear their own 
costs in this Court. 2 


The plaintif tben appealed under section 15 ofthe Letters 
Patent. 


Babu Sasadkar Roy for the Appellant. 

Babus Dwarka Nath Chakrabarti and Birendra Chandra 
Das for Respondents, 

The judgments of the Court were as follows : 

Jenkins 0. J.— This is an appeal which arises out of a suit 


brought for recovery of possession of a holding governed by the 
Béngal lenamcy Act. The Munsiff decided in the plaintifi's 


1911. 
February, 18, 


May, 30, 


THE OALOUTTA..LAW JOURNAL, [Vorn XVIIE 


favour, but the District Judge reversed that decree on the ground 
that the special law of limitation afforded an answer to the 
plaintiffs claim. That decree has been confirmed by Mr. Justice 
Coxe: from his judgment the ipresent Letters Patent Appeal 
is preferred. Oa her husband’s death the holding vested in the 
plaintiff. Shé was at the time young and inexperienced, and 
her deceased husband's aunt came to live with her. The aunt 
brought the principal defendan's on to the land to assist in its 
cultivation, Thé defendants who came on the land as licensees 
Tequited this by conduct which compelled the young widow to 
fake shelter at the house of a cousin, and it is only in that sense 
that it can be said that there has been a dispossession. But on 
those facts coupled with a statement in her plaint which suggests 
collusion on the part of the landlord, the lower -Court- of appeal 
has held that there has been dispossession in which the landlord 
had a hand, and that the suit is barred by two years limitation.. 
This theory of constructive dispossession by landlords has 
been carried too far, and we are not disposed to encourage the 


-idea that, because. it can be said that the landlord has favoured, 


the dispossession by others, there has been a dispossession by 
.him, for that is what is required to briog into play Article 3 in 
-the third schedule to the Bengal Tenancy Act. The Act is one 
to amend and consolidate certain enactments relating to the 


law of landlord and tenant, and its preamble shows that this was .* 


its purpose. It is as a part of that scheme that section 184 
; prescribes the special law of limitation embodied in Article 3 in 
_Schedule III which provided that in a suit for possession of land 
claimed by the plaintiff as a raiyat or an under-raiyat, the period 
of limitation is two years from the date of dispossession. * Ag 
, between the plaintiff and the principal defendants, there was no 
“relationship of landlord’ and tenant, so that as between them 
the Article would not apply, and it is only by importing the 
"landlord aid: saying that he Had a hand in the ouster that any 
suggestion can be made that this rule of special limitation 
governs this case. But in fact there has been no dispossession 
: by thelandlord, so it cannot fairly bg said that this is a suit that 
falls within Article 3. I, therefore, hold that this special plea 
of limitation fails. 
It has been suggested that there are other matters which 
- prevent us from how passing a decree in the plaintiff's favour, 
^ but I am unable to perceive anything that can afford any answer 
: 40 a-just claim.met by an unjust défence.. The defendants have 


A 


gH 


x 
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given no evidence ; the case made by the' plaintiff in her evidence 
is plain and convincing. I see no reason therefore for pro:ract- 
ing this litigation and retarding the relief to which the plaintiff 
is entitled, i 
I think, therefore, that we should reverse the judgment of 
Mr. Justico Coxe, set aside the decree of the District Judge and 
restore the decree of the Munsiff with costs throughout, 
Mookerjee J.—1 agree. 
A. T. M. Appeal allowed, 


Before Sir Lawrence Fenkins, K. C. 1. E., Chief Fusisce, 
and Str Asutosh Mookerjee, Knight, Fudge. 
RUDRA NARAIN MAITI 
v, 
NATOBAR JANA * - 
Limitaiion— Bengal Tenancy Aœ (VILLI of 1885), Soh, LII, Art 8—Disposssasion, 
Under Article 8, Schednle III of the Bengal Tenancy Act, it must be clearly 
made out that any particular case falls within its terms, In each. onse, it has 
to ba seen whether in fact, there has been such dispossession as the Article 
requires, That dispossession must be by the landlord, 
Srimant Hoy v. Mahadoo Mahata (V) followed, 
Maharaj Bahadur Singh v. Forbes (2) commented on. 
Appeal by the Plaintiff, 
Suit for ejectment. : 
`~ In execution of a decree obtained by an garadar iter the 
extinction of the sara lease against M, the plaintiff purchased 
the holding in dispute in 1890. Many years after that, another 
suit was brought for rent against M and the ‘property ‘was 
purchased in execution sale by the defendant No: 1. The 
plaintiffs case was that this second decree ‘and sale were 
fraudulent and that he was all along the tenant of the ‘land which 
he had sublet to the defendant No. 3, that he brought- a suit 
against defendant No. 3 for rent in which defendant No. 3 


repudiated the relationship of landlord and tenant and the’ suit : 


was therefore dismissed. Defendant No. 3 claimed to hold' the 


“land as a sub-tenant under defendant No. 1. Defendant Nà.a 
"was the gomasta of the landlord in collusion with whom the 


decree in the second suit mentioned above was said to have been 


* Letters Patent Ap No, $9 of 1911 under section 15 of the Letters 
Patent from a decision of Hon'ble Mr, Justice t axa in Appeal from Appellate 
Decree No, 2507 of 1909 against the decree of Rabu Ab ee haran Mukerji, 


“Bubordinare Judge of Midnapur, dated the 24th August, 1909, reversing that 
.of Babu Asutosh Gupta, Maunsiff, Contai, dated the 8rd February, 1909. 


(1) (1901) T, L. B. 81 Calo, 550. (8) (1908) I L, B, 85 Cale, 787, 7 O, L, J. 65% 
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Orvir, 
-m 
1918. 
Basanto Kumari 
v. 
Nanda Bam, 
Jenkins, O., J. 
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obtained, The plaintiff, therefore, alleging that he was 
dispossessed in January 1905 by reason of the fraudulent suit 
brought by defendant No, 2, as an agent of the landlord, and the 
consequent execution purchase by defendant No. 1 brought this 
present suit in January 1908 for recovery of possession, The 
question in the case inter alia was whether the suit was barred 
by limitation under Art. 3 Sch. IH of the Bengal Tenancy Act. 
'The primary Court dismissed the suit but the first appellate Court 
reversed it. Against that decree, the defendants appealed to the 
High Court. The appeal came on for hearing before Mr. 
Justice Coxe who delivered the following judgment. 


Coxe J.— The land in suit in this case was originally in the 
tenancy of one Madhu Bhuian. It appears that one Tara 
Prosad Pal who was at one time the tyaradar of the Mahal in 
which the land was, brought a suit against Madhu, obtained 
a decree and sold the holding. At the sale the holding was 
purchased by the plaintiff. Tat was in 1890. Many years after 
that, another suit was brought for rent against the same Madhu 
Bhuian and the property was purchased in the execution sale 
by the first defendant, The plaintiff's case was that this second 
decree and sale were fraudulent, and that. he was all along 
the tenant ofthe land which he had sublet to che defendant No. En 
that he brought a suit against defendant No. 3 for rent. in which 
defendant No. 3 repudiated the relationship of landlord and ^, 
tenant, The suit was therefore dismissed aad on enquiry the ^ 
plaintiff came to know of this fraudulent decree and sale 
and that defendant No. 1 had purchased the holding. Defendant 
No. 3 claims to hold the land as a sub-tenant under defendant 
No. 1. Defendant No. 2 is the 4vwmasía of the landlord in 
collusion with whom the decree is said to have been obtained. 
The plaintiff, therefore, alleging that he was dispossessed in 
January 1905 by reason of this fraudulent suit brought by 
defendant No. 2 and the consequent execution purchase . by 
defendant No. 1 brings the suit for recovery of possession, The 
suit has been decreed and the defendant No. 1 appeals to this 
Court. Itis first contended on behalf of the appellant that 
there is no sufficient legal evidence of the plaintiff's rights. 
The plaintiffs title as I have said is based on the purchase 
in 1890, and the question arose in the Courts below whether 
that purchase was made in the execution of a decree under the 
Tenancy Act under which the holding was sold for its own 
arrears or was made in the execution of a mere money decree 
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under which the tenancy would not pass The learned 
Subordinate Judge held that the execution in the course of 
which the land was purchased was ths execution of a rent decree, 
He based this finding on the sale certificate which showed that 
the execution case was a rent execution case and he inferred 
from that that the decree executed was also a rent decree, 
under the Tenancy Act. Iain not prepared to say that if this 
were all I could interfere with the decision of the learned 
Subordinate Judge, based as it is on evidence, or could say that 
his finding was not a finding of fact, Itis argued however that 
in coming to this conclusion the learned Subordinate Judge has 
clearly omitted to notice a very important piece of evidence, 


“namely, that the ġara of Tara Prosad Pal.admittedly came to an 


"M 


end in 1885 many years before the plaintiff's purchase. And it is 
argued that if the suit for rent was brought after the expiration 
of Tara Prosad Pal’s fjara, the decree obtained by bim would 
not be a rent decree and the holding would not pass at a sale 
in execution, Assuming for the purpose of this case that the 
suit for rant was brought after the expiration of Tara Prosad 
Pal’s jara, I have to decide whether on that account the decree 
could not possibly be a rent decree under the Tenancy Act in 
execution of which the holding itself could be sold. The learned 
pleader for the appellant relies on the case of Srimant Roy v. 


Makadso Makata (Y) That case is certainly in his favour, 


Jt was held therein that when a Accader obtained a decr&e 
for rent after the expiration of his Acca all that he could sell 


. was the right, title and interest of the tenant. but that he could 


not sell the tenure. Iam strongly inclined to follow this ruling. 
It ‘seems to me very doubtful whether when the relationship 
of landlord aad tenant has expired and the former landlord 
brings a suit against the former tenant for rent which accrued 
during the tenancy, that the money can still be regarded as rent 
as defined in the Bengal Tenancy Act. Atthe time the suit is 
brought the money it appears to me can hardly be said to be 
payable by a tenant to his landlord and I doubt, therefore, 
whether a suit for that money can be regarded as a suit for rent 
as defined in the Bengal Tenancy Act. There is however 
authority on the other side, namely the decision in the case of 
Ma&karay Bahadur Singh v. Forbes (2). In that. case the learned 
Judges considered that the case of Srimant Roy v. Mahadeo 
Makata (1) to which I have alluded was no longer an authority 


e s L L. B. 81 Oslo, 550. 
1908] I, L, B. 85 Calc. 737, 7 O, D. J. 063. 
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“inasmuch as the case of Hem Chunder Bhunjo v. Mon Mohini 


Dassi (1) on which it was based had been overruled by a Full 
Bench, The case of Hem Chunder Bhunjo v. Mon Mohümi 
Dasst (1) however is an entirely different case from the case 
of Srimant Roy v. Mahadeo Makata (2) and I respectfully 
‘venture to doubt whether the Full Bench can bs regarded as 
:overruling it. Thereis also the case of Chhatrapat Singh vw. 
Gopi Chand Bothra (3) in which the learned Judges certainly 
-appear to have thought that the termination of the landlord's 
-interest would not prevent his decree for rent or for what 
had been rent, from being executed under the provisions of the 
Tenancy Act by the sale of the tenancy in respect of which the 
‘rent bad been payable, though as pointed out.in the.case of 
Srimant Roy v. Makadeo Makata (2) there is no formal decision 
-on this point in the case. It seems therefore that there is a 
conflict of authority on this point and though I am inclined 
to follow the case of Srimant Roy v. Mahadeo Makata (2) yet 
I must admit that the balance of authority is perhaps against 
the view taken in that case. But in the view that I take in this- 
:caseitis unnecessary for me to come to a final decision on 
this point. 

Secondly, it is argued-that the learned Subordinate Judge 
‘was wrong in holding that the second decree in- execution of ^, 
“which defendant-No. 1 purchased the holding was fraudulent. ~ 
The learned Subordinate Judge relied on certain dakkilas 
produced by the plaintiff which show that the landlord accepted 
rent from him as marfatdar and held’ that these dakkilas 
showed that the landlord knew that the plaintiff was in possession 
and that consequently the suit against the original tenant was 
fraudulent. It is-argued on-the authority of several cases of 
which the last is Debnarain Dutt v. Baidya Nath (Hadak) 
Nupit (4) that these datAilas did not show that the landlord 
-had ever recognised the plaintiff to be the real tenant and that 
"therefore he was entitled to sue the original tenant of the. land. 
This however is not all the evidence on which the learned 
Subordinate Judge relies; He says, “the reason given by the 
‘learned Munsiff for his coming to the conclusion that the decree 
was-not-bona fide, are correct and fully supported by the evidence 
én the record " ; and the Munsiff refers to other evidence such 
as a certain compromise between the landlord's gomasta- and-the 
-plaintiff in-addition to this evidence with respect to dakkilas. 


(1) (1894) 8 C. W. N, 604, - (B). (1899) L L. B. 3 Calo. 750. 
(3) (1904) I, L, B. 81 Calo 550. (4) (1008) 14 Ó, W, N, 68. 
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The decision ofthe learned Subordinate Judge on this point, 
therefore appears to me to be a finding of fact based on evidence 
with which I cannot interfere in second appeal. 


Thirdly, it is argued that the suit is barred by the law of 
limitation laid down in Schedule III to the Bengal Tenancy Act. 
It appears to me that this contention must prevail. The plaintiff 
was admittedly ‘dispossessed in January 1905. Itis clear that the 
manner of his -dispossession was that the landlord obtained a 

* decree for rent and in execution of that decree sold the holding 
“which was purchased by the first defendant. It is now settled 
‘that when a tenant is dispossessed of his land by another tenant, 
and the landlord has a hand in the ouster the limitation laid 
down in the schedule applies. It has also been held that when a 
landlord sells a holding in execution of a decree for rent aud the 
-holding is purchased by another raiyat the special limitation will 
apply. The case of Aminuddin Munshi v. Ulfatunnissa Bibi (1) seems 
to me a clear authority for this view. There are several cases in 
which co-sharer landlords have sold the holdings for their shares 
rof the rent due and purchased them themselves. And it has been 
held that in such cases when they dispossessed the tenants, the 
dispossession was not effected by them gua landlords but gua 
Buction-purchasers. ` But these decisions appear to me to be 
x Wholly dissimilar to the case now before me. - If the whole body 
^ of landlords bring a suit for rent, obtain a decree, and in execution 
sell the holding which is purchased by another tenant, I do -not 
see how it can be disputed that they have a hand in the ouster. 
The learned Subordinate Judge holds that the landlord. in this 
cage had no hand in the ouster because everything was done by 
the gomeasta, the defendant No. 2. He says "in this case there is 
nothing to show that the landlord wascolluding with, defendant 
"No. 1, On the other hand it is clear that the defendant No..t 
is in collusion with defendant No. 2 who is not the landlord but 
who is-landlord's samasta who hoodwinked the landlord in all 
respects." This finding is totally inconsistent with a finding at 
which the learned Subordinate Judge arrived a little earlier in 
his judgment which runs as follows: +‘ It was in my opinion frau- 
dulent on the part of the zemindar to sue the old tenant instead 
"of the plaintiff for rent. The dakhilas produced by the plaintiff 
show that the landlord knew that he was in possession. It is 
not disputed that the landlord wasthe plaintiff in the suit 
and the holder of the ‘decreas in execution.of which the first 


- (1) (1908) 18 0. W. N. 108. - - 50 iec, 7 
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defendant purchased. It is not suggested the gomasta exceeded 
his powers in filing the suit for rent. It appears that the land- 
lord lives elsewhere and leaves the whole management of his 
estate to his gomasia. Hs has no personal knowledge of the 
circumstances of the case. But I am assured by tte learned 
pleader for the appellant that there is no evidence whatever on 
the record that the sowmas/a actively and deliberately concealed 
anything from the landlord in connection with this matter, and 
the learned pleader for the respondent to whom I gave an oppor- 
tunity of looking through the evidence to see if he could question 
this assurance was unable to show to me anything which would 
imply that the landlord was in any way misled or deceived by 
the gomasta. A finding of fact which is based on no evidence 
whatever can be questioned in second appeal, and even if the 
rent suit which resulted ultimately in the dispossession of the 
plaintiff was brought by the landlord in ignorance or even by 
being deceived that fact does not make it any the less true that 
the plaintiff was dispossessed by the action of the landlord. 


Under the circumstances, it seems to me that the landlord 5 
must be regarded as the real plaintiff in the suit for rent and 
the realdecree-holder in the execution case in the course of 
which the first defendant purchased the holding. Thereforé it 
appears to me clear that the landlord had hand in the ouster of E 
the plaintiff, and the limitation laid down in, Schedule III to 
the Tenancy Act applies. The dispossession took place in 
January 1905 and the suit was instituted in January 1908. The 
suit therefore appears to me to be barred by limitation. The 
appeal must} be allowed and the suit dismissed with costs of this 
Court and of the first appellate Court. 


From this decision the plaintiff appealed under section 15 
of the Letters Patent. 


Babus Sib Chandra Falit and Kherode Narain Bhuyan for 
the Appellant. 


Babu Mokini Mokan Chatterjee for the Respondent. 
The judgment of the Court was delivered by 


Jenkins 0. J.—The only point that arises on this appeal is 
whether the plaintiff's suit is barred by Article 3 in the third 
schedule to the Bengal Tenancy Act. This is an Article which 
after a lapse of certain time deprives the ptaintiff of his right to 
came to. Court for the purpose of vindicgting a claim which is his, 
and therefore it must be clearly míade out that any particular 
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case falls within its terms, We recently had occasion to enter 
a protest against extending the terms of this Article by use of 
figures of speech and metaphors. (1) What we have to see in each 
case is, whether in fact there has been such dispossession as the 
Article requires, That dispossession, it is conceded, must be by 
the landlord, The Subordinate Judge, untrammelled by the 
various authorities which can be cited one way or the other, 
came to the conclusion on the facts that there had been no 
dispossession by the landlord. I see no reason why the High 
Court should interfere with that finding. It is a finding for 
which there is foundation in the evidence, and, in my opinion, 
it would be erroneous to interfere with it. Mr. Justice Coxe 
has interfered with it ; and in so doing, we think he has committed 
an error, We must, therefore, reverse his judgment and 
restore the decree of the lower appellate Court. 

The appellant before us must' have the costs of the two 
appeals in the High Court. . 


A. T. M. Appeal allowed, 
(1) Basanto v, Nanda, (1018) 18 0, L. J. 8 . 





Before Sir Asutosh Mookerjee, Knight, Fudge, 
and Mr, 9ustice Beackcroft. 


MIR ABDUL AZIZ 
v. . 
KARU *. 
Penalty —L eate, oonsirnction of-—Agresmont, non-per/ormanoe of—Agreorseni not 
to take partloular defence. 

Where in a lease granted for a term of years at a certain rate, it was pro- 
vided that the tenant should give up,the land on the expiry of the term and 
if, upon the expiry of the term, he claimed aright of oooupanoy or caused a 
Glaim to be put up by adus peram, he would be liable, while holding 
over, to pay higher renti Lo 

Hold, that the clause as regards payment of higher rent, being in the 
nature of a penalty, was not enforceable, l 

Tefondro Narain v. Bakai Singh (1) followed. 

Ganpat v. Jasodhar (3) and Gobind Mandar v. Banarst Prosad (8) dis- 
tinguished. 

Appeal by the Plaintiff, 
Suit to recover arrears of rent. 
The facts of the case are stated in the judgment. 

oA re from Appellate Decree No, 1141 of 1911, against the decree of 
8. 8 nn 


or, Esq, District Judge of Purnem, dated the 16th Febraary, 1911, 
affirming that of Babu Sita Nath Ghose, Munsiff of Araria, dated the 25th 


May 1910. 
H MNO doch B. 28 Calo 658. * 
(3) (1898) 17 Q, L. J 590, .. (3) (1018) 18 C, L. J. 74, 
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Babus Yogendra Nath Mukerji and Bisso Nath Sen for the 
Appellant. : 

Babu Nunda Lal Banerjes for the Respondent. - 

The judgment of the Court was delivered by - 


Mookerjee J.—This is an appeal by the plaintiff in a suit 
for recovery of arreats of rent. The defendants originally held 
under a lease dated the 29th January 1904 ; the settlement was 
for a term of 4 years at the rate of Rs. 24 per year. The lease 
provided that the tenants should give up the land upon the 
expiry of the term, and that if, upon the expiry of the term, 
they claimed a right of occupancy or caused à claim to be put 
up by any other persóns, they would be liable, while they held 
over, to pay rent at the rate of Rs 48. The tenants did not 
quit the land upon the expiry of the term: It was conse- 
quently open to the plaintiff to eject them, in a suit appropriately 
framed, on the ground that they were not entitled to con- 
tinue in occupation of the land. He has not done so ; on the 
other hand, he has treated them as tenants holding over upon the 
expiry of the term, and he has brought this suit to recover arrears 


of rent for.four years, namely, two years before and two years 


after, the expiry of the term. As regards the first two years, 
there is no question that-he is entitled to claim rent at the rate 
of Rs. 24 only. As regards the last two years, he claims rent 
at the rate of Rs. 48 on the ground that the defendants, contrary 
to the agreement in the lease, set up a right of occupancy in 
the settlement proceedings under the Bengal Tenancy Act. 
The question consequently arises, whether the clause in question 
is enforceable in law, "The Courts below have concurrrently held 
that the covenant is in the nature of a penalty and is not enfosce- 
able. This view is clearly right and is supported by the decision 
in Z4esdro Narain Singh v. Bakai Singh (1). There, tho lease 
was granted for a term of years and the tenant agreed that if 
he held over upon the expiry of the term without executing a 
‘fresh &abukat, he would pay rent at an increased rate. It was 
ruled by Mr. Justice Prinsep and Mr. Justice Ghose that the 
clause for payment of increased rent was intended to be enforce- 
able only if the tenant defaulted to execute a fresh dabuAat and 
that the agréement was consequently in the nature of a penalty. 
‘The principle of this decision- is obviously applicable to the 
-caso before us. Reliance, however, has been placed upon 
the decisions in Ganpat Singh v. Fasodhur Singh (2) and 


` 


(1) (1895) I, L B, 29 Oalo, 658 (3) (1895) 17 d L J, 590, `“ * 
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Gobind Mandar wv. Bamarsi Prosad (1) But these cases are 
clearly distinguishable. In these cases the lease had been 
granted for a term at a rent specified, and the tenant had agreed 
that if'he continued in occupation after the expiry of the term, 
he would pay rent thereafter at a higher rate than before, Clearly 
there is nothing unlawful in an agreement of this description. 
It is open to parties, subject to the provisions of section 29 of 
the Bengal Tenancy Act, to come to an agreement to the effect 
that for a certain number of years the tenant would pay at a 
prescribed rate, and for the years following at a higher rate. 
.But in the case before us, as also in Zejend:o Narain Singh v. 
Bakai Singh (2), it is clear that the increased rate of rent was 
not deemed as the proper consideration for the occupation of 
the land by the landlord ; it was rather in the nature of a penalty 
to be imposed upon him if he should fail to carry out his agree- 
ment to the effect that he would execute a fresh AaduHat or he 
would not take a defence of a particular description. If a landlord 
tells a tenant, you can occupy my land on a rent of Ra. 10 
a year, but if you do not execute a Aabwliat or if you claim an 
“occupancy right in the land, you will be liable to pay Rs. 20 
a year as rent, and the tenant accepts the lease on these terms, 
the agreement to pay the enhanced amount is plainly by way 
of penalty and is not enforceable in law. 
The result is that the decree of the District Judge is 
affirmed and this appeal dismissed with costs. 


A. T. M. Appeal dismissed, 
(1) (19:8) 18 0. L. J. 74, (3) (1693) I. L. B. 22, Calc, 658. 


„o Before Mr. Vustice Brett and Mr. Fustice Mookerjce. 
CHOWDHURY RAM PRASAD SINGH 
vU. 
CHOWDHURY PAWAN SINGH AND oTHurs.* 


Praud—Reionns sale—Defaulting oo-sharsr purchaser—Ce-sharers in joing 
estate, relation between, as to payment of share of Government rovenue— 
, Mutual oonfidenco—Reorenue Sale Law (Act XI of 1859), Boo. T—Irregular- 
ity —Balo netifioation— Error as regards specification of shares immaterial 
—Fraud—Rovenxs sale, notios af, concealment of, evidence of, if relocant, 
Whereas revenue sale is caused by the default of a co-owner and the property 
is afterwards purchased at that revenue salo by that co-owner, there may be 
such relations between the defaulter and his co-owner as would make it right 
for the Court to treat such & male as made for the benefit of both. 
* Appeal frum Original Deares No, 545 of 1904, against e flearee “of 


Babu Basi Bhusan Chowdhun, Bubordinate Judge, Fist Court, of Shahabad, 
dated the lat Beptember, 1904, 
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CIVI ^' Ofdinarily a co-sharer in a property would be entitled to expect, in the 
1907, absence of any- circumstance supporting the contrary view, that his other 
— 0: co-aharers would act in concert with him for the common object of protecting ; 

5 Bani Prasad tho property in whioh all are jointly interested, and when a co-sharer wilfully 
Pawan Singh, defaults in paying in the Government revenue, his conduct is not such as bis 
N aa co-sbarers might reasonably expect from him. 
ee Where default had occurred owing to the wilfal default of one oo-sharer but of 
which wilful default another oo-sharer might not ba aware, if the former should 
acoompany the latter to the Oolleotor with the ostensible object of having the 
arrears accepted and if the application to the Collector having failed and the pro- _ 
perty having been put up for sale, the former bid for the property in concert with 
and notin opposition to the latter and set up some other person as tha real pur- 
chaser but remained in possession and the facts supported the conclusion that the 
whole previous oondnot of the first-mentioned co-sharer, taken in conjunction 
with and explained or interpreted by his later oonduct, Indicated that from 
the first aot in defaulting upto the final act when he attempted to secure 
possession and title as against his co-sharer by setting up a third person as the 
purchaser he had intended to mislead and overreach his oo-sharers : 
Hold, those facts would be saffictent to support a osse of trand. ` 
Doerga Singh v. Shoo Pershad Ging (1) doubted and commented on., 
A co-sharer isnot under any legal obligation to his co-sharers to payin his- 
share of the Government revenue, i 
` Evidenoe to prove the concealment of notice of revenue sale is relevant 
to support the allegation of fraud, 
The residue of estate to be sold for arrears of revenue must be described in 
the notification of sale with sufficient acouracy and fulness to enable the 
{mpending purchaser to know what is in fact the property that is offered 
for sale, and where the residue share is entered in the notifloation as the residua 
only without giving its amount or giving the shares of which it oonsists or. 
stating the other shares which are excluded from the sale, such a desoription 
is not a sufficiant Gompllarios with section 18 of the Revenue Bale Law, The 
fact that shares in oertain mouzas were entered 3 as, 11 p. instead of 8 as, 8 p. 
and whioh mistake was not a material one, would not make the sale notificatiin 
203 an irregularity and illegality. 
p m Appeal by Defendant No. 2. 
Suit for declaration that a purchase by a defaulting co-sharer 
at a revenue sale was made fraudulently and that the plaintiffs: 
were entitled in equity to claim from the defaulting co-sharer a 
reconveyauce to them of their original share of the estate sold, 
Mr. O' Kineally ( Advocate- General), Babus Mokendra Nath 
Roy and Raghu Nath Singh for the Appellant. 
Babus Umakah Mukerjee, Makhan Lal and Eulwant Sakay 
for the Respondent. C A, VV 
The judgment of the Court was as follows : à 
‘`The present appeal arises out of a suit brought to set aside 
(1) (1889) I, L. B, 16 Oalo, 194," 
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a sale for arrears of Government revenue of the residue share 
in Mahal Dawath Touzi No. 3308. 


it appears that the Mahal is a large estate consisting of 
7 mouzas that it is owned by a large number of proprietors 
having distinct shares in one or more of those mouras. In respect 
of the Government revenue due on the whole estate, four 
Separate accounts have been opened by four groups of owners 
and the residue or symait kalam forms a fifth account. This 
ijmak ` kalam belonged to the plaintiff and defendants No. 1 
and Nos. 3 to a1. The case for the plaintiff was that the defen- 
dant No, 1 and defendants 3 to 21 purposely did not pay the 
revenue of their share on account of the £is/ of June 1903, that 
they fraudulently kept their default concealed from the plajntiff, 
that they had the proclamations of sale served surreptitiously so 
that the plaintiffs had no knowledge of them and that it was 
not till a few days before the day advertised for sale that the 
plaintiff became aware that there was any arrear, and then 
that two of them’ were induced by defendant No. 1 to go with 
him and'make a joint application to the Collector praying that 
“the arrear might be received. That application was rejected, 
and the rali kalam was sold at auction and was purchased by 
the ‘defendant No. 1 for Rs. 4,000, the real value of the share 
being Rs. 50,000. The plaintiffs further state that they appealed 
to the Commissioner to set aside the sale on the ground of 
irregularities, one of them being that the shares in the villages 
Nilkanthpore and Guthani which amounted to only.2as. 8p. 
- each had been advertised for sale as consisting of 2as. irp. odd, 
that the share so advertised had been sold and had been included 
in«he sale certificate. The Commissioner however dismissed 
the appeal holding that the defaulting proprietors had not been 
prejudiced by the sale of alarger share and directing that, as 
the purchaser raised no objection the amount of the shares sold 
should be entered in the sale certificate as 2as. 8p. only. The 
plaintiffs alleged that after the dismissal of the appeal they asked 
the defendant No. 1 to reconvey to them a share of the property 
which he had purchased’ proportionate to their; original share 
alleging that the sale had been brought about by his fraud. 
He however refused their request and the defendants Nos. 3 to a1 
being in’ collision with defendant No. 1 they have been ‘made 
joint defendants in the present suit. The defendant No. 2 was 
made a party because the allegation of the defendant No. 1 was 
that he had purchased the estate Jenami for defendant No. a. 
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Tbis the plaintiffs alleged to be untrue and stated that the 
defendant No. 1 had purchased the property on his own behalf. 
They further alleged as a ground for setting aside the sale that 
at the time when the smali kalam was sold, there was in fact 
no arrear due from that share, that three sums which had been 
paid into the Treasury on account of the ijma/t share and had 
at first been entered in the Collectorate Register as payments 
on account of that share had subsequently been transferred 


‘without authority to the credit of other shares and these three 


sums amounted to Rs. 109-2-9, and that, as the arrears for which 
the estate was sold were Rs. 94-8-10, there was in fact at the 
time of sale an amount standing to the credit of the mali kalam 
of Rs. 8-5-4. Various irregularities in the preparation of the 
notices under sections 6 and 7 of Act XI of 1859 and in entering 
the sadar jama of the ijmali kalam were also mentioned, and 
it was alleged that on account of these irregularities and 
fraudulent proceedings on the part of the defendant No. 1 in- 
tending purchasers were not fully aware of the sale, that they 
were deterred from bidding by the knowledge of these irregulari- 
ties and in consequence the property which was valued at over. " 
Rs. 50,000 was sold for Rs.4,000 only. They prayed for a 
declaration that the sale of the s/ma/t kalam held on the 24th 
August 1903 was entirely null and void, invalid, illegal and 
inoperative, that the decision of tbe Commissioner was illegal 
and that the whole sale should be set aside; in the alternative, 
if the Court should hold that the sale could not be set aside, 
then a declaration was prayed for that the sale was brought about . 
owing to the default and fraud on the part of defendent No. 1 
and defendants 3to 21 and that in consequence the plaintiffs 
were entitled in equity to claim from defendant No. 1 a reconvey- 
ance to tbem of their original share in the share of the estate 
sold. They further prayed for interest and costs. 

The suit was originaly taken on the file of the District 
Judge of Shahabad and six issues were framed by him on the 
20th and 27th May 1904. The and and 3rd issues were to the 
following effect: Issue No. 2. ‘Was tbere any irregularity in 
drawing up or publishing the notices under sections 6 and 7? 
Have plaintiffs suffered any loss thereby ? Can the plaintiff 
obtain any relief on that ground? Issue No.3. " Was any 
notice published under section 5? If not, was the plaintiff 
entitled to any relief on that ground.” Dealing with these two 
issues the District Judge found that the irregularities complained 
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of and which were the subject of the second issue, were 
irregularities in the notices themselves and in their publication 
and he held that, under the provisions of section 8 of Act VII 
(B. C.) of 1868 the fact that he had obtained a sale certificate was 
conclusive evidence in favour of the purchaser that the notices 
required by that. Act or Act XI of 1859 had been served and 
posted. He therefore found that issue against the plaintiff. 
As regards the third issue he found that no notice under section 5 
was necessary and decided that part of the issue against the 
plaintif. He reserved for further consideration the question 
whether the plaintiff is entitled to relief on the ground that 
the estate was sold for arrears other than those of the current 
year. On the and July the suit was transferred for trial to the 


Court of the Subordinate Judge and was finally heard and. 


disposed of by that officer. A seventh issue was framed by the 
Subordinate Judge on the 17th August 1907. Defendants No. 1 
and 2 alone filed written statements and defended the suit. 
Defendants 22 to 25 and 30 joined as plaintiffs and the other 
defendants did not enter appearance. Defendant No.1 in his 
“written statement alleged that he purchased the property for 
defendant No. 2 and not for himself and denied that there was 
any fraud. Defendant No. 2 denied the allegations of the 
plaintiff as to irregularity and illegality inthe matter of drawing 
^ up and service of notices, as to the non-existence of arrears, and 
^ alleged that the plaintiffs had no ground to have the sale set 
aside on the basis of fraud. He alleged that he was the purchaser 
ofthe property. The first issue raised in the case was "were 
there any arrears due?” In dealing with this issue the Subordi- 
nate Judge refers to the three items of payment on which the 
plaintiff relied (1) Chalan No. 3775, dated the 7th June 1895 
Rs. 73 (2) Chalan No. 1840, dated the 11th January 1897, Rs. 16- 
2-9, (3) Chalan No. 1889, dated the 28th March 1898 Rs. 20. 


On the evidence the Subordinate Judge holds that these 
three sums should have been added to the credit of the 
2jfHali account, and that, when that had been done there was 
on the date of the June Assfonthe 7th June 1903 a credit of 
Rs. 11 tothe mah kkaía aud notan arrear. He thefore comes 
to the conclusion on the first issue that the sale was void on that 
ground alone, and that at the time ofthe sale there were no 
arrears in respect of which the mad share could be sold. 

Dealing next with the grounds of irregularity and illegality 
the Subordinate Judge expresses some doubt as to the correct- 
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ness of the finding of the District Judge on the 2nd issue, he 
himself being of opinion that as the sale certificate was obtained 
two months after the iustitution of the suit it could not be 
produced to debar the plaintiff in the present suit from proving 
irregularities in the preparation and service of notices. He 
then deals with the objection taken to the sale on the ground 
of irregularity for non-compliance with section 13 of Act XI of 
1859. Relying on certain judgments of this Court to which he 
refers he holds that the specifiation of the imali share given in 
the notification was not a sufficient compliance with the terms 
of that section. The specification, it may be observed, states 
that the residue share is to be sold and gives the different shares 
in the different villages of which that share consists. The 
Subordinate Judge however held that it was necessary for the 
Collector also to state not only that the other shares were excluded 
from sale but also to specify in detail the amount of the other 
shares and as such specification had not been made, he holds 
there was an irregularity in this notice and he proceeds to 
indicate what in his opinion was the result of the illegality, 
namely,that the shares in mouzas Gothani and Nilkantpore 
which were sold were erroneously described as larger than the 
actual shares included in the z/ma/i kalam. He criticises the 
action of the Commissioner in directing the correction of the 
sale certificate and expresses the opinion that the order of the 
Commissioner was illegal, and that the Commissioner had no 
authority to annual a sale in part and confirm it as to the other 


part. He holds on that ground that the whole sale ought to. 


have been set aside. 

Dealing next with the question of substantial injurye he 
comes to the conclusion on the evidence tbat the value of the 
property is Rs. 50,000, and as it has been sold for Rs. 4,000, the 


plaintiffs have suffered substantial injury by the sale. He comes- 


to the conclusion that as the price is grossly low and inadequate 
the legitimate inference may be drawn that the inadequate 
price was due to the irregularities. 


Next he proceeds to deal with the sale certificate which was 
made out in tbe name of defendant No. 2 though the property 
was according to the bid sheet sold to defendant No.1. He 
comes to the conclusion that the Deputy Collector who issued 
the sale certificate bad no authority under the law to issue it to 
defendant No. 2 that his action was illegal and that defendant 
No. 2 acquired no title under that certificate. 
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Lastly he deals with the question of fraud. He finds on the 
evidence that defendants 1 and 3 to 21 did not pay their revenue 
for January, March and June Ass with the exception of Rs. 18 
only in January. He fiids that the purchase at the auction sale 
was in fact made by defendant No. 1 Hard war Singh ; and that 
this is clear from conflicting statements made by Hardwar and by 
Harihar the agent of Ram Prosad defendant No. 2 in their evi- 
dence. He is of opinion that the payment of the balance of the 
price was made in the names of defendant No. 2 merely asa 
blind to conceal the fact that defendant No. 1 was the real pur- 
chaser and that the sale certificate and delivery of possession were 
obtained in favour of that defendant for the same purpose. This 
he held to be clear from the fact tha: defeadint No. 1 has since 
the purchase remained in possession of the share of the property 
sold. He finds that Ram Prosad is a relative of the defendants 
Sadho and others and that there is a secret arrangement between 
Ram Prosad and defendant No.1 and other defendants under 
which the purchase money paid in his name-was really paid on 
their behalf. He notices the fact that prior to the sale the defen- 
“dant No. 1 and another defendant accompanied the plaintiff to 
put in a petition for permission to pay in the arrears but he holds 
that it was merely to deceive the plaintiff into the belief that 
the default on their part had not been intentional. He held 
therefore that the plaintiffs had established their case on all the 
points and gave them a decree declaring the revenue sale to be 
void and inoperative as against them. 

The defendant No. 2 has appealed. 

* + 


+ » » 


e [Their Lordships after discussing the evidence as well as the 
additional evidence taken in the High Court came to the 
following conclusions. ] 

That the first ground on which the Subordinate Judge has 
held that the sale is liable to be set aside must fail. 

As regards the ground taken that the notice of sale was not 
prepared in compliance with the provisions of section 13 Act XI 
of 1859 we are also of opinion that the view taken by the 
Subordinate Judge cannot be maintained. All that has been 
held in the cases to which the Subordinate Judge refers is that 
the residue must be described in the notification of sale with 
sufficient accuracy and fullness to enable the intending purchaser 
to know what is ia fact the property that is offered for sale, and 
where the residue share is entered in the notification as the 
residue only without giving its amount or giving ‘the shares of 
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which it consists or stating the other shares which are excluded 
from the sale, such a description is not a sufficient compliance 
with the section. In the present case, however, the notification 
mentions the residue share and states distinctly the shares in 
the different villages of which that residue share consists. It 
also states that the other shares are excluded from sale. It is 
not alleged that there was any material error in the description 
except with regard to the shares in mouza Guthani and 
Nuükantpur which were entered 2 as. II p. instead of 2 as. 8 p. 
We are not prepared to agree with the Subordinate Judge that 
there was in the notification any failure to comply strictly with 
the terms of section 13 of Act XI of 1859 and therefore we hold 
that there was no irregularity in the drawing up of that 
notification. 


Nor do we think that the remarks made by the Subordinate 
Judge with reference to the action of the Commissioner are 
justiGed. No doubt, in the notification of sale aud in the sale 
certificate the shares in these two villages which were put up 
for sale were entered as 3 pies iu excess of the actual shares. 
'The auction-purchaser, however, was willing to take a certificate 
for the actual shares and relinquish all claim to the additional 
3 pies. Under these circumstances, we are not prepared to say 
that there was anything illegal in the action of the Commissioner 
in allowing the sale certificate to be altered by the substitution 
of 8 pies for 11 pies in the share of each of these estates. 


There remains for consideration lastly the question of fraud 
and whether the plaintiffs are entitled in this suit either to have 
the sale set aside on the ground of fraud or to obtain a decree 
directing that defendant No. 1 shall convey to them a share 
in the properties purchased by him proportionate to their share 
in the original share in the estate sold. In dealing with the 
cases of fraud, the learned counsel for the appellant has contended 
that there was no distinct allegation of fraud in the plaint or in 
the evidence in the Court of first instance, and therefore that 
the plaintiffs cannot be allowed to succeed on the ground of 
fraud. In support of that view, he relies on the case of Doorga 
Singh v. Sheo Perskad Singh (1) which was followed in the case 
of Goncsh Persad v. Pandey Brij Behary (2). The case of the 
plaintiff respondent was, however, that defendant No. 1 and his 
co-sharers defendants Nos. 3 to 21 had wilfully defaulted to pay 
in the Government revenue with the intention that the property 


(1) (1889) T, L. B. 16 Oalo. 19t (8) (1902) 1 C, L, J. 665 (571), 
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should be put up for sale, that they had concealed their fraud 
from the plaintiff and that by inducing the Collectorate officers 
to serve the notice of sale surreptitiously they had concealed 
from the plaintiffs the fact of the properties being put up to sale 
until it was too late for the plaintiffs to prevent the sale, 
Evidence to prove the concealment of the notice was in our 
opinion relevant to support the allegation of fraud based on this 
and other grounds. In the lower Court no evidence was adduced 
to prove under what circumstances the notices were issued. We 
have therefore directed the lower Court to allow evidence to be 
given on this point—the plaintiff to prove that there was conceal- 
ment of the notices and the defendant to prove that the notices 
were duly served without any attempt at concealment. On this 
evidence now coming before us we have again heard the learned 
Advocate-General on behalf of the appellant and the learned 
pleader for the respondent both with regard to this evidence 
and with regard to the question of fraud. We have read the 
fresh evidence adduced and we agree with the learned Advocate- 


. General that it fails to prove any such collusion between the 
defendants and the officers of Government entrusted with the 


service of the various notices and processes connected with the 
sale for the purpose of concealing the service from the plaintiff 
as would justify us in holding that the defendant bas committed 
fraud by any such concealment and suppression and so brought 
about the sale of the property. The learned pleader for the 
respondent admits that he is unable to contend that the fresh 
evidence makes out a case of fraud. 


The learned pleader for the respondent however contends 
that apart from this evidence, the facts proved and the conduct 
of the defendant No. 1 Hurdwar Singh are sufficient to support 
the conclusion that the plaintiffs have lost their share in the 
property sold by reason of fraud on the part of Hurdwar Singh 
and his co-sharer. It is argued tbat in fact he was the purchaser 
of the property at the sale for arrears of revenue, that he was 
so entered by the Collector at the time of the sale that the 
Collector had no power afterwards to substitute the name of 
Ram.Prasad, the relation of the defendant Sadho and others 
as the purchaser when the balance of the purchase money was 
paid, that defendant No. 1 had tbat substitution fraudulently 


.made with the object of concealing his own fraud by suggesting 


that in purchasing the property he was the agent of Ram Parsad 
and with the further object of preventing the plaintiff from 
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recovering his share of the property which he might have tried 
to doif he, defendant No, 1, bad stood forward as the purchaser. 
It is contended that the successive defaults on the part of 
defendant No. 1 to pay in his share of the three krisis of Govern- 
„ment revenue due in January, March and June was wilful and 
intentional and with the fraudulent object of obtaining the whole 
of the property for himself at the sale, that when he accompanied 
the plaintiff to the Collector before the sale with the ostensible 
object of inducing the Collector to receive the arrears, he knew 
‘that the application was futile, that in taking Rs. 1,000 in with 
him he went prepared to bid if the property were sold, that at 
the sale he bid in conjunction with and not against the plaintiff 
thereby inducing the plaintiff to believe that both had the 
common object of preventing the property from passing out of 
their hands, and that when other bidders stopped biddings, 
seeing that the original proprietors were making bids with the 
intention of saving the property, he succeeded in having the pro- 
perty knocked down to him, that even then he allowed his own 


name to be entered as the purchaser and the plaintiff to believe 


tbat the property had been saved for the original proprietors 
and that it was only afterwards tFat he tried to carry his fraud into 
full effect and prevent the plaintiff from recovering bis 
‘share of the property by having the name of Ram Prasad 
substituted for his as the purchaser when the balance of the 
purchase money was paid. The learned pleader conteuds that 
this is a case in which, though he admits that the plaintiffs 
have not been able to make out such a case of fraud as would 
entitle them to have the sale set aside as void still they have 
against defendant No. 1 and his benamdar Ram Prasad made 
'out a sufficient case of fraud to entitle them to similar relief to 
that granted in the case of Bhoobun Chunder Sen v. Ram 
Soonder Surma Mosoomdar (1) that is to say, to a decree directing 
the defendants to reconvey to the plaintiffs the share in the 
estate which they originally held. The learned pleader in 
support of his contention also relies on the case of Armirunessa 
Khatoon v. The Secretary of State for India in Council (2) in 
which the view taken in the case of Bhcobun Chunder v. Ram 
Soonder (1) was approved and on the case of Asmerunessa 
Khatoon v. E. Browne (3) in which the same view was taken. 

The learned Advocate-General for the appellant on the 


1) (1877) I. L. B. 8 Oalo , 800, 
3) (1883) J. L. B, 10 Calo, 63, 
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other hand conte ids that the suit of the plaintiffs must fail entirely. 
He argues that ths plaintiffs have failed to prove any overt acts 
of fraud against defendant No. 1 or that the sale was brought 
about by fraud on his part, Hs contends that under the law a 
co- sharer in an estate is not under any legal duty to his co-sharer 
to pay in his share of the Government revenue so as to save 
the estate from sale for default, that the risk of default on the 
part of a co-sharer is one of the necessary and unfortunate 
incidents of holding revenue-paying estates jointly with others 
and that it is the duty of the co-sharers for their own protection 
to satisfy themselves that their co-sharers have paid in their 
shares of the Government, that any co-sharer may default if he 
pleases with the object of buying in the whole property if it 
should subsequently be sold for arrears and that at the sale a 
co-sharer is entitled to buy in the property for himself alone and 
that the other co-sharers have no claim on him. He relies 
on the cases of Doorga Singh v. Sheo Pershad Singh (1) Deonandan 
Singh v. ManbodA Singh (2). Special reliance is placed on the 
remarks of Mr. Justice Binerjes in his judgment in the first 


‘of the three cases in which hs says "every co-sharer in a zemin- 


dari may if hs chooses bring it to sale by not paying.the revenue, 
but every other co-sharer can save it from sale by paying the 
arrear and can recover the amount from the defaulter. The 
fact of the defealants being co-sharers in the property did not 
clothe them with any fiduciary character which disqualified them 
from buying the property unless it was for the benefit of all the 
co-sharers." 

Woe agree with the learned Advocate;General that it is not 
posible to hold that a co-sharer is under a legal obligation to 
his co-sharers to pay in his share of the Government revenue, 
but we think that in that case Mr. Justice Banerjee goes too far 
when later ia his judgment he aays that the fact that the defen- 


- dants having been co-sharers with the plaintiffs did not clothe them 


with any fiduciary character at all. We think that if the term 
fiduciary character be used in its broadest sense, this goes too 
far, for we consider that it is not possible to hold that between 
.co-sharers in a joint estate, all being liable to pay their gwota of 
the Government revenue according to their respective shares, 
no relation of mutual confidence exists. Otherwise the position 
ofco-sharers in a revenue paying estate, if they were always 
open to be overreached and deceived by their co-sharers, would 


(1j (1889) LD, B, 16 Calo, 194, — (8) (1904) I, L, B, 88 Cale, LIL, 
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GENII. be intolerable. And we think that this condition of confidence, 
1907. which must under such conditions exist between co-sharers, is 
Hüm Prid important in a case like the present as bearing on the view 
Paws ia üingh. which other co-sharers are justified in taking when interpreting 
— the conduct of one of their co-sharers. Ordinarily a co-sharer 


in a property would be entitled to expect, in the absence of any 
circumstance supporting the contrary view, thai his other co- 
sharers would act in concert with him for the common object 
of protecting the property in which all are jointly interested, and 
when a co-sharer wilfully defaults in paying in the Government 
revenue, his conduct is not such as his co-sharers might reason- 
ably expect from him. Again, when default has occurred owing, 
it may be, to the wilful default of one co-sharer but of which 
wilful default another co-sharer may not be aware, if the former 
should accompany the latter to the Collector with the ostensible 
object of having the arrears accepted, the latter would reason- 
ably be entitled to suppose that his co-sharer was acting in 
unison with him for their mutual benefit, and if the application 
to the Collector having failed and the property having been put ~w 
up for sale, the former bid for the property in concert with | 
and not in opposition to the latter, the latter would reasonably 
be entitled to believe that such bid was for their mutual benefit 
and in consequence to refrain from bidding in opposition. "2 

If after the sale had been completed and the property E 
knocked down to the first-mentioned co-sharer, he at once set 
up some other person as the real purchaser, and if it were found 
that that person was not the real purchaser but the co-sharer was 
the real purchaser and remained in possession, and if the facts 
supported the conclusion that the whole previous conduc? of 
the first-mentioned co-sharer, taken in conjunction with and 
explained or interpreted by his later conduct, indicated that from 
the first act in defaulting up to the final act when he attempted 
to secure possession and title as against his co-sharer by setting 
up a third person as the purchaser, he had intended to mislead 
and overreach his co-sharer, would not these series of acts be 
sufficient to make out a case of fraud against the co-sharer 
purchaser ? "We think that having regard to the special relations 
existing between the parties, they would be sufficient to support 
a case of fraud. 

In the case before us, we have the fact that the defendant 
No. 1 defaulted, not once which might have been the result 
ef accident but on three successive occasions, Such conduct 
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unexplained, and no explanation seems to have been suggested, 
can only bs interpreted as intentional. We start therefore with 
the fact that on three successive occasions the defendant No. 1 
intentionally defaulted to pay his gusta of the Government 
revenue. E 


He must have been fully aware that the probable conse- 


quence of such conduct on his part, if not detected in time by 
his co-sharers, would be that the estate would be put up for sale. 
It may be taken then thit his wilful default had for its Wu 


that the whole estate should be brought to sale. 


It seems true and to be proved by the evidence that the 
plaintif knew nothing about the default until the notices for 
sale of the property were issued. Defendant No. 1 then went 
with the plaintiff to the Collector with the ostensible object of 
having the sale s'opped and the arrears accepted. The case for 
the plaintiff is that this conduct on the part of defendant No. I 
was intended to deceive the plaintiff into the belief that he was 
. acting in concert with him for their joint benefit. The previous 
‘> and subsequent conduct of defendant No. I seems to support 
this contention. 


The application to the Collector having been refused, the 
property was put up for sale. Then there is the significant fact 
that the defendant, when he went in the Collector's office 
ostensibely to stop the sale, took Rs. 1,000 with him. This seents 
rather to support the conclusion that he went, expecting that 
the property would be sold and prepared to bid for the property, 
and goes to indicate what his intentlon was throughout. 


* At the sale as evidenced by the bid sheet we find five bidders, 
viz., defendant No. 1, the plaintiff, Hanka Rai the alleged agent 
of Ram Prasad, and two others. Mahadeo the plaintiff offered 
three bids only, all in support of and none in opposition to 
Hardwar the defendant No. 1, while Hanka Rai only offered one 
bid in opposition to Hurdwar Singh who promptly overbid 
him. These facts certainly fail to support the case which 
defendant No. 1 afterwards set up to the Collector that he had 
purchased for Ram Prasad. Further they go to support the 
view that the conduct of Hardwar at the sale led the plaintiff 
to believe that be was bidding for their joint benefit. If as was 
subsequently set up he was bidding for some one else he certainly 
inthis respect deceived the plaintiff. Equally too there was 
deceit if his intention was to secure the whole property for 
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himself while leading the plaintiff to believe he was acting in 
concert with him for their mutual protection. 

Ths learned Subordinite Judge has found that in fact defen- 
dant No. 1 purchased for himself and that Ram Prasad was after- 
wards brought forward as a Jenamdar either with the object of 
concealing or making more secure, his fraud. Whether the 
Collector after he had accepted Hardwar Singh as the purchaser 
was justined under the law in afterwards issuing the sale certifi- 
cate in the name of Ram Prasad is doubtful as it would seem 
that under the liw the title rema'ned with the accepted pur- 
chaser Hardwar Singh defendant No. 1, but the conclusion at 
which the Sub-Judge has arrived is fully supported by the 
evidence and there seems no reasonable doubt that Hardwar 
Singh is the real purchaser and Ram Prasad is a mere name. 
What transpired at the sale leaves no doubt that Hardwar was 
not acting for Ram Prasad—Hardwar’s subsequent conduct in 
connection with the proceedings in the criminal Court and the 
fact that he is still in possession of the property leave no doubt 
that he is the actual purchaser. 


Lastly there is the fact that property valued at Rs. 50,000 


has been purchased for Rs. 4,000 and the plaintiffs have not 
only lost their share in the property but have suffered a severe 
pecuniary loss. And this loss appears to have been the result 
of the conduct of the defendant No. 1 at the sale, as when he 
was found to be bidding with the apparent object of saving the 
property from sale, other bidders desisted. 

The question is whether these acts and this course of con- 
duct of defendant No. 1 make up a sufficient case of fraud in 
favour of the plaintiffs to entitle them to the reconveyancé of 
their share of the propérty by defendant No. 1 and the óenasdar 
defendant No. 2. In our opinion they make out a clear and 


strong case of fraud against defendant No. r. First there was on 


his part wilful default in paying his share of the Government 
revenue with the intention of having the whole estate brought 
to sale. This was followed by the deceit practised on the plain- 


«tif before the Collector and at the sale all of which induced the 
plaintiff to believe that he was acting in concert with him for 


their joint benefit. Lastly there was false substitution of Ram 


, Prasad as the purchaser, after the property had been knocked 
.down at a thirteenth of its real value, the object of which clearly 
. wasto bar any relief which the plaintiff might try to claim 
-against defendant No. 1 as his co-sharer, This fraud on the 
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part of the defendant No. 1 isin our opinion such as to entitle 
the plaintiff to a decree against him directing him and his 
benamdar defendant No. 2 to reconvey to the plaintiffs their 
original share in the estate on receipt from them of the share 
of the purchase money due from them. . 

The result therefore is that, though we are unable to support 
the judgment or decree of the Subordinate Judge and hold that 
the sale is void by reason of fraud in the proceedings under 
which the property was sold, we find that on account of the 
fraud practised by defendant No. 1 the co-sharer of the plaintiffs 

-in fraudulently contriving to have the estate brought to sale and 
himself purchasing it, the plaintiffs are entitled to a decree against 
the defendants Nos. 1 and 2 directing them to execute within 
-one month a deed of reconveyance to the plaintiffs of their share 
in the estate on their paying to him a share of the purchase 
money paid at the sale for arrears of Government revenue and 
appropriated by the Government proportionate to the plaintiffs’ 
share in the estate. 
" As the appellant has failed in obtaining any real relief in 
this appeal, he wil pay their costs of this appeal to the 
respondents. i i 
A. T. M. Appeal dismissed. 


Before Str Lawrence Fenkins, K. C. I. E., Chief Fustice, and 
Sir Asutosh Mookerjes, Knight, Fudge. 
FAIZUR RAHMAN AND OTHERS 
Ps . 
MIMANSA KHATUN alas KHALA BIBL* 
Ty Ritoe— Hevonuo salo—Defauliing oo-moner purchassr—Purchaser, if trastos 
Jor othar oo-cwner. 

Where a revenue sale is caused by the default of a co-owner and tbe 
property is afterwards purchased at that revenue sale by that co-owner, there 
may be such relations between the defaulter and his co-owner as would make 
it right for the Court to treat such a sale as made for the benefit ot both. 

Doorga Singh v. Shoo Porshad Singh (1) doubted and commented on, 

Appeal by the Defendants. 
The plaintiff sued to recover possession of her share in 
certain properties inherited by her from her parents and which 

* Letters Patent Apneals Nos. 27 and 28 of 1911, against an order of 
remand by Mr. Justice N. B Chatterjee, dated the 8th February, 1911, in 
Appeal from Appellate Decree No. 215 of 1909, against the decree of Babu 
Bashi Bhusan Sen, Additional Subordinate Judge of Chi g, dated the 


J4th November, 1908, reversing that of Babu Mohendra Nath Mukhot, 
Additiunal Munsiff of Patiys, dated the lah Deoember, 1907, 


(1) (1889) I, L. B. 16 Calo. 104, 


M1 
Civi, 
1907. 

Bam Prased 
v 


Pawan Singh, 


— 


CIVIL 
1918. 
rw 

June, 17. 


-112 


- OLYIL. 
1918. 
—— 
Faisur Rahman 


37. 
Mimane Khatun, 


1911. 
v 
February, 8. 


THE OALCUTTA LAW JOURNAL. (Voi. XVIII. 


had been sold away for arrears of revenue. The ground on 
which the plaintiff claimed as against the defendants in two 
appeals wasthat the defendant No. r in Letters Patent Appeal 
No. 27 of 1911 who was a defaulting sharer with the plaintiff, 
could only hold the property purchased by him at the revenue 
sale subject to a trust in favour of the plaintiff to the extent of 
her share and in Appeal No. 28 of 1911, that the defendants 
. Nos. 2 and 3 were merely denamdars, Tne Court of first instance 


- gave the plaintiff a decree for possession in respect of some of the 


properties holding that the others did not belong to her father. 
On appeal by some of the defendants, the first appellate Court 
dismissed the plaintiff's suit with respect to the subject-matter 
of the appeals before him. The plaintiff then appealed to the 
High Court. The appeal then came on for hearing before 
Mr. Justice N. R. Chatterjee on the 8th February, 1911. 


Mauki Syed Shamsul Huda and Babu Sasadhar Roy for 
the Appellant. 
Mauloi Serajul [slam for the Respondent. 


The following judgment was delivered by ee 


N. Chatterjee J.—The plaintiff appellant sued to recover 
possession of her share in certain properties inherited by her 
from her father and mother and which had been sold away for 
arrears of revenue or rent. She alleged that the défendant No. 1 


P» 


who is her brother managed the whole estate on behalf of all the ^ 


co-sharers and that she was in possession jointly with him by 
receiving her share of the rents and profits that after she had 
fallen out with defendant No. 1 the latter did not pay her share 
of the rents and profits nor give up her share of the proparties 
and that in order to deprive her of her sbare caused the pro- 
perties to be sold for arrears of revenue and himself purchased 
the same with his own money in the names of the defendants 
10-I3 but that all the properties were in his possession. 

The defendant No. 1 pleaded inter alia that the plaintiff 
was never in possession tbat the suit was barred by limitation 
that he had purchased two of the properties and that some of 
the other properties were purchased by some of the other 
defendants. The latter set up their respective purchases and 
pleaded that they were not denamdars of the defendant No. 1. 

The Court of first instance gave the plaintiff a decree for 
possession in respect of some of the properties holding that the 
others did not belong to her father, 
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Some of the defendants appealed in respect of some of the 
properties. 

The learned Subordinate Judge on appeal dismissed the 
plaintiffs suit with respect to the subject-matter of the appeals 
before him. 

The plaintif has appealed to this ‘Court, and it has been 
contended on her behalf, frst, that the defendant No. 1 was under 
an obligation to pay the Government revenue and that the 
purchase made at the sales after committing default in payment 
of revenue or rent could not affect plaintiff's rights and that 
the plaintiff was entitled to recover her share of the properties, 
and, second, that the learned Subordinate Judge is wrong in 
holding that the plaintiff could not contend that the properties 
purchased by the defendants 10 to 12 were really purchased by 
the defendant No. 1 merely because the latter denied having any 
right to them. 

With regard to the first contention, it appears to me that 


the learned Subordinate Judge has not properly tried the question ; 


‘and has not found all the facts necessary for the decision of the 
question. He states in his judgment, “so it appears from her 
statement that she was a grown up woman fit to manage her 
property when her father died. Defendant No. 1 appears to be 


seither younger or older than her by a few years only. Hence 


there can be no reason to hold that she would leave the manage- 
ment of her property with her brother after the death of her 
mother, if she were at all in possession of it or claimed it. But 
she says that she had been all along in possession of the property 
by receipt of its usufruct. Ifthis be true, it was her duty to 
pay the share of the revenue or the entire revenue payable for 
the property, to save it from sale. But there is nothing to show 
that she ever paid any revenue or made any payment for it to 
defendant No. 1." l 
* Under any cirtumstances it does not appear that defendant 
No. 1 was under any obligation to her to pay her share of the 
revenue, There were many co-sharers. There is nothing to 
show that the defendant No. 1 had any obligation to pay their 
share of the revenue. It was quite optional with the defendant 
No. 1 to pay the revenue or nol. Further it appears that all 
the sales except one took place after the brother and the sister 
had fallen out with each other. Such quarrel must have led 
plaintiff to know that defendant No. 1 would do nothing for het 
"benefit, if such an act was ever before done by him, as a self- 
imposed task and without any obligation to her." 


i © f 
Mimansa Khatun, 
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“ Therefore if the property had been sold for arrears of 
revenue defendant No. x could not be held guilty of any act of 
fraud," i 

He has not however decided whether tbe plaintiff was in 
possession nor bas he found for whose default the sales took 
place. 

If the plaintiff was in possession of her share of the properties 
and used to get the rents and profits in her share and did not 
pay her share of the revenue or rent, she has no ground whatever 
for claiming her share of the properties if they were sold for 
arrears of revenue or rents and purchased by the defendant No. 1 
in his own name or in the denams of others. If on the other 
hand she was not in possession of her share since her mother’s 
death which it appears took place only Io years before the suit 
and the defendant No. 1 kept her out of possession, enjoyed the 
rents and profits of the properties of her share and in -order to 
deprive the plaintiff of her share of the properties he committed 
default in paying revenue or rent and purchased the properties ; 
in his own name or in the names of other persons, such purchases * 
cannot I think affect the plaintiff's title and she is entitled to 
recover her share of the properties. A similar view was taken 
in the case of Ckunder Nath v. Tirthanund Thakoor (1) wheie 
the learned Judges observed as follows: " Now it seems cl 
that if the plaintiff succeeded in proving that the principal 
defendant’s father had committed default in the payment of 
Government revenue with the view of bringing the property 
to be purchased in the name of Sib Persaud for his own benefit, 
that would be such a fraud as would entitle plaintiff,to the 
assistance of the Court, and the property ought to be reconveyed 
to the plaintiff,” and “the fraud in question is merely a part 
of the machinery by which, if the plaintiffs case is true, 
the defendants have kept the plaintiff out of possession of a 
property to which he became entitled at the death of the widow 
Annopoorna.” In that case the arrears fell due at a time 
when the plaintiff had become the rightful owner of the property 
but had been kept out of possession of the property by the 
defendant's father. 

The learned pleader for the respondent relied upon the case 
of Doorga Singh v. Sheo Perskad Singh. (3) where. it was held 
that the right of a co-sharer to buy up an estate at a revenue 
sale was not based upon any right or interest common to himself 
and his co-sbarers and that in the absence of misrepresentation- 

(1) (1878) T, L, B. 8 Oalo 604 (506, 507). . (2) (1889, I. L.:B, 18 Oslo, 194. 
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or concealment of the fact that he had intentionally defaulted 
did not constitute fraud and the learned Judges observed as 
follows : “ Every co-sharer in a zemindari may, if he chooses, 
bring it to sale by not paying the revenue; but every other 
co-sharer can save it from sale by paying the arrear, and can 
recover the amount from the defaulter. The fact of the defendants 
being co-sharers in the property, did not clothe them with any 
fiduciary character which disqualified them from buying this 
property, unless it was for the benefit of all the co-sharers." 


The view taken in the above case vis., that the fact of the 
defendants being co-sharers in the property did not clothe them 
with any fiduciary character has been questioned in two 
unreported cases. In Chowdhury Ram Prashad v. Chowdhury 
Pawan Singh (1) the learned Judges observed as follows: “ We 
agree with the learned Advocate-General that it is not possible 
to hold that a co-sharer is under a legal obligation to his 
co-sharers to pay in his share of the Government Revenue but 
we think that in that case (cited above) Mr. Justice Banerjee 
went too far when later in his judgment he says that the fact 
that the defendants having been co-sharers with the plaintiffs 
did not clothe them with any fiduciary character at all. We 
think that if the terms fiduciary character be used in its broadest 
sense this goes tog far, for we consider that it is not possible 
to hold that between co-sharers in a joint estate all being liable 
to pay their guoía of the Government revenue according to 
their respective shares no relation of mutual confidence exists, 
otherwise the position of co-sharers ina revenue paying estate 
ifthey were always open to be overreached and deceived by 
their co-sharers, would be intolerable.” A similar view was 
also taken by Holmwood and Digambar Chatterjee JJ., in 
Sank Singh v. Debi Nandan Prasad (a). 


The actual decision in the above three cases turned upon 
facts which are different from those of the present. Itis not 
necessary however to decide in the present case which of the 
above two views is correct. In all those cases all the co-sharers 
were in possession and the question arose whether one co-sharer 
who commits default in paying his guota of the revenue and 
purchases the property himself commits any fraud on his other 
co-sharers. 


Iu the present case if the defendant No. 1 kept the plaintiff 
out of possession of the properties, appropriated the rents and 
(1) (1907) 18 O. L J, 97, (3) (1910) 18 0. W. N. 770. 


Jus, 17. 
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profits and wilfully defaulted to pay the Government revenue 
in order to deprive her of her share and purchased them himself 
Ithink the sale would not affect her rights and the defendant 
No. 1 would be bound to reconvey her share of the properties 
to her. But the reconveyance will be conditional on plaintiff's 
paying her proportionate share of the purchase money, the 
defendant No. 1 accounting for the profits of the properties for 
the period the plaintiff was kept out of possession. If however 
any of the sales took place owing to the default committed by 
the co-sharers other than the defendant No. 1 iu respect of any 
property and if the latter was not in charge of their shares I think 
that plaintiff's suit would fail in respect of such properties. 


With regard to the second contention I think that the lower 
appellate Court is wrong in holding that the plaintiff cannot 
centend that the properties were purchased by the defendant No. 1 
merely because the latter denied having any right in them. 
The plaintiff can certainly show that the alleged purchasers were 
merely benamdars for the defendant No. 1 who purchased in 
their names, in order to deprive the plaintiff of her share of the 
properties. The learned Subordinate Judge ought to have come 
to a finding upon the said point on the evidence. If it is found 
that the defendant No. 1 purchased the properties in the denams 
of the other defendants the consequences will be the same 
as in the case of purchase made by the defendant No. 1 in his 
own name. 

The case is accordingly remanded to the lower appellate 
Court for rehearing of the appeal in accordance with the 
observations made in this judgment. Costs to abide the result, e 

Against this order of remand, the defendants preferred 
appeals under section 15 of the Letters Patent. 


Babus Harendra Narayan Mitra and 9 yotis Chandra Sircar 
for the Appellants in Appeal No. 27. 

Babu Probodh Chandra Das for the Appellant in Appeal 
No. 28. 

Mouwi Nuruddin Ahmed and Babu Kits Chandra Sen (for 
Babu Sasadkar Roy) for the Respondent. 

The judgment of the Court was delivered by 

Jenkins C. J.—This is an appeal under clause 15 of the 
Letters Patent from a decision of Mr. Justice Naliniranjan 
Chatterjee. He has not finally decided the rights of the parties, 
but has remanded the case, because it appeared to him that the 
treatment of the case by the lower appellate Court was unsatis- 
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factory. Stated shortly the case is this. The plaintiff claims 
a share in land and claims that share notwithstanding that there 
has been a revenue sale which apparently extinguished her title, 
The ground on which the plaintiff claims as against the appellants 
in the two appeals before us, is that the appellant in appeal 
No. 27 of 1911, defendant No.1, a defaulting sharer with the 
plaintiff, can only hold the property purchased by him at the 
revenue sale subject to atrust in favour of the plaintiff to the 
extent of her share. As against the appellants in appeal No. 28, 
that is, defendants Nos. 2 and 3, it is claimed that they are merely 
benam tars for defendant No. 1. 

The Munsiff affirmed the plaintiffs claim and passed a decree 
in her favour, whereby in effect he declared the plaintiff's title 
to a share in the land, awarded the plaintiff &Aas possession of 
bhaslands and possession through tenants of tenanted lands, 
and also decreed wasiiai. 

The lower appellate Court reversed that decree aud Mr. 
Justice Chatterjee, before whom the case came on appeal, was, 
as I have indicated, dissatisfied with the treatment of the case by 
the lower appellate Court. 

The gist of Mr. Justice Chatterjee's judgment is that where 
a revenue sale is caused by the default of a co-owner and the 
property is afterwards purchased at that revenue sale by that 
co-owner, there may be such relations between the defaulter and 
his co-owner as would make it right for the Court to treat such 
a sale as made for the benefit of both. He indicated in his 
judgment certain conditions under which, in his opinion, some 
such right would arise. Doubtless, he did not intend that to be 
an exhaustive list of the circumstances that would lead to such 
a rèsult, nor is it our purpose to indicate at this stage what the 
circumstances are that may lead to such a result. But we hold 
that there may be such circumstances and that in this case there 
may be circumstances which would make the decree passed by 
the Munsiff a right and proper decree. We have been confronted 
with the decision in Doorga Singh v. Sheo Pershad Singh (1) 
and also a decision of the Court of Appeal in England in Biss v. 
Biss (2) as well as a decision of the House of Lords in Kennedy 
v. De Trafford (3), al of which no doubt do give colour to the 
view that ordinarily there is no fiduciary relation between 
co-tenants, So far as the English cases are concerned, they 

(1) (1889) T. T, B. 16 Calo, 194. (2) (1908) 3 Ch, 40 (57). 
(8) (1897) App. Cas 190. 
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hardly would be a safe guide for us to follow in this country, 
because the relations that exist between co-tenants in England . 
and the consequences of those relations are very different from 
those which obtain in this country. But no doubt every respect 
is due to the decision in Doorga Singh v. Sheo Pershad Singh (1), 
though it hasto be borne in mind that two benches of this Court 
have in two unreported decisions [Chowdhury Ram v. Chowdhury 
Pawan (2); Fanki v. Debi (3)] questioned the accuracy of the law 
as laid down in Doorga v. Skeo Pershad (1) if pushed to its extreme 
limits.It has been.indicated and, doubtless, istrue that the rule 
which the plaintiff seeks to invoke and enforce in this case js one 
resting on public policy, and what may be excellent public policy 
in England may not be such excellent public policy for India, and 
vice versa. Now, we do find as a matter of fact that the Legis- 
lature in India has dealt with this matter in the Trusts Act ina 
manner which wholly disagrees with the view of public policy 
taken in the English cases to which we have been referred. 
Thus in section 9o: we have a provision in regard to the 
advantages gained by a qualified owner, and it is there enacted 
that where a qualified owner of any property avails himself of his 
position as such and gains an advantage in derogation of the 
rights of other persons interested in the property, he must hold, 
for the benefit of all' persons so interested, the advantage so 
gained. Qualified owners are not limited to tenants for life or 
mortgagees but include expressly co-owners, and there is a 
specific illustration to that section which shows the way in which 
a co-owner may be affected by this rule. Ido not say that the 
Trust Act applies here: But it is useful as indicating what is the 
rule of public policy in India inthe view of the Legislature, and,it 
must be borne in mind that though the Act does not at present 
apply, it may be made applicable to this Presidency, if thought fit. . 
All this shows that there may be circumstances in which public 
policy in this Presidency would demand that a co-owner should 
hold an advantage which he has obtained in derogation of the 
rights of other persons interested in the property, for their benefit 
as well as his own. Whether or not the doctrine governs the rights 
of parties in particular cases must depend upon facts as found, 
and it is for that reason that Mr. Justice Chatterjee has refused 
to accept the judgment of the lower appellate Court and con- 
sidered that the case had not been adequately treated. There 


(1) (1889) 1, D. B. 16 Oslo, 194 (3) (1907) 18 O. L, J 97. 
(8) (1910) 18 O, W. N. 770, 
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is an obvious illustration of this furnished by the judgment.— 
I refer to that passage where the learned Judge says of the plain- 
tiff that she had declared that she had been all along in posses- 
sion of the property by receipt of its usufruct and then goes on 
to say “Ifthis be true, it was her duty to pay the share of 
the revenue payable for the property to save it from sale," He 
should have found as a fact what the position was and not have 
based the conclusion on an assertion by the lady which was 
denied by her opponent : and, similarly, it would be wrong to 
accept as correct, even from a legal point of view, the reasoning. 
of the learned Judge as to the relations between defendant No. 1 
andthe alleged Jdenamdar. For these reasons, I think that 
Mr. Justice Chatterjee was perfectly justified in the course he 
took. There must be a clear finding on all material facts, and 
when I say this, I bear in mind what has been said to us by the 
appellant, defendant No. 1, that a part of his case has not been 
discussed at all by the lower appellate Court. Ifthat be so, 
then obviously it must be considered and discussed on this 
further hearing of the appeal, if it become necessary and relevant. 
It will be now for the lower appellate Court, to which this case 
must go in accordance with the judgment of Mr. Justice 
Chatterjee, to determine, not as suppositions but as actual facts, 
all that is relevant to this case on the materials upon the record, 
and having determined those facts, to apply the appropriate law 
to them in the light of the remarks which have been made. 

In this view of the case we must dismiss the appeal with 
costs. 

There will be the same order in doped No. 28, 
A. T. M. Appeals dismissed. 


APPELLATE CRIMINAL. 
Before the Hon'ble Robert Fulton Rampini, Acting Chief. Fustice, 
and Mr. Fustice Doss. 
CHINTAMON SINGH 
v. 
KING-EMPEROR.* : 
Leste to appeal to Privy Council— Order passed by High Court in Oriminal 
revision—Criminal Procedure Code (Act V of 1898), See, faa cies: 
Letters Patent (1865), CI. 41. 
No appeal lies under clause 41 of the Caloutta Letters Patent to His 
Majesty in Council against an order passed by the High Court on the 
Appellate Side, under section 118 of the Code of Criminal Procedure under 


* Application for leave to appeal to His See elc No, $8 of 1908, 
t an order of Rampini and Sharfuddin 1907, 
aiirming that of F. Boe, Haq, Seeaiona Judae of Hoogly, dated 20th, S00 Apr 1907, 
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which the petitioner was bound down to be of good behaviour for a period of 
three years and was required to execute a bond with two sureties, 

This was an application for leave to appeal to His Majesty 
in Council against an order of this Court confirming an order of 
the Court below under section 118 of the Criminal Procedure 
Code in the matter of Chintamon Singh v. Emperor (1). At 
the hearing of the application, a preliminary objection was 
taken on behalf of the Crown that the Court had no jurisdiction 
to grant leave to appeal to His Majesty in Council ina criminal 
matter decided on the Appellate Side. 1 

Mr. P. L. Roy and Mouhbi Muhammad Mustafa Khan 
for the Petitioner. i 

Mr. Norton for the Opposite Party. 

The judgment of the Court was delivered by 

Rampini C. J.—This is an application for leave to appeal 
to His Majesty in Council. The order against which it is 
proposed to appeal is one passed under section 118 of the Code of 
Criminal Procedure under which the petitioner was bound down 
to be of good behaviour for a period of three years and was 
required to execute a bond for Rs. 500 with two sureties for 
Rs. 500 each. The date of the order is 12th ‘July 1906, so the 
three years will expire on the 12th July 1909 and therefore more 
than 2 years has expired. : 

' We have asked the learned Counsel for the petitioners to 
explain under what section and what law he is entitled to ask 
usto grant this application. He refers to section 41 of the 
Calcutta Letters Patent. In that section it is laid down that 
t from any Judgment, order or sentence of the High Court of 
Judicature at Fort William in Bengal, made in the exercisé of 
its original criminal jurisdiction or in any criminal case 
where any point or points of law bave. been reserved for the 
opinion of the said High Court by any Court which has exercised 
original jurisdiction, it shall be lawful for the person aggrieved 
by such judgment, order or sentence to appeal.” But this is 
nota case in which any judgment, order or sentence has been 
passed by the High Court, nor is it a criminal case where any 
point or points of law hàve been reserved for the opinion of the 
High Court. . 

It appears to us that no appeal lies and we must reject this 
application which we accordingly do. 

A. T. M. Leave to appeal refused, 

(1) (1207) I. L. R. 85 Cale, 248, 7 C. L. J. 177, 12 0. W. N, 399. 
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Before Sir Lawrence Fenkins, K. C. 1. E., Chief Vustice, and 
Sir Asutosh Mooterjee, Knight, Fudge. 
ATAUR SINGH AND OTHERS ` Car imap, 
v. l ED 
KING-EMPEROR.* piel 
Leave te appeal to Prity Oouncil— Decision of third Judge on referense— Jina 4. 
i Caloutta Letters Patent, 1865, OL 41. . ` 
Leave to appeal to Privy Council from a decision of a third Ju lge in & 
^ erlminal case on a reference arising from difference of opinion of two Judges of 
the High Court, being one not coming under clause 41 of the Caloutta Letters 
Patent, refused, f i 
Application for leave to appeal to His Majesty in Council 
by the Accused, l l 


This was an application for leave to appeal to the Judicial 

Committee against the decision of the High Court in a criminal 
^ appeal. The case was heard in the first instance by Stephen and 

D. Chatterjee, JJ. Stephen J. held that the sentences of death 
passed upon the appellants should be confirmed. D. Chatterjee J. 
held that the appellants should be acquitted. The case was 
then referred to Carnduff J. who agreed with Stephen J. that 
the guilt of the appellants had been established, but he held that 
the sentence ought to be one of transportation for life. The 
accused thereupon applied for leave to appeal to His Majesty in 
Council. [The application was contrary to the rule laid down 
in Chintamon v. King-Emperor (1).] 

Babu Yogendra Narhin Majumdar for tho Petitioner. 

No one for the Crown. 

The judgment of the Court was delivered by 

Jenkins C. J.—We reject the applications, not because we 
express any opinion on the merits, but because our only powers 
to grant leave is under clause XLI of the Letters Patent and the 
present caso does not come within that clause. 
A. T. M, Leave refused, 


* Application for leave bo sted) to Privy Oounoll No. 8j of 1913 from 
the decimon of Stephen, Carndnif and D. Chatterjee, JJ, in Criminal Appeal 
No, 687 of 1919 and Reference No, 31 of 1912. 


(QU 1908) 18 0. L 2, 119, - um 


June, 4, 
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Before Str Eocisite Fenkins, ins, K.C CLE, Chief Fustice, and 
Sir Asutosh Mookerjee, Knight, Fudge. 


KHIRODAMOYEE DASI AND OTHERS 
v. 
PRODYOT KUMAR ADDYA AND OTHERS.* 
Doowment, printing ef — Bociurion— Privy Council appeal—Irrelerant to sudject- 
matter of appeal — High Court Rules, Appellate Side, Rule 17, 

Where the only point in appeal to His Majesty in Counoll was ‘whether 
the High Oourt was competent to hear on the merits the appeal against the 
preliminary deores though no appeal had been preferred against the final 
dearee : 

Held, that the appellant was entitled to exclude from the record all 
documents that were not relevant to the subject-matter of the appeal to His 
Majesty in Council. 3 

Application by the Appellant. 

This was an application by the appellants to England for. 
exclusion from the record of such papers as were not necessary 
for the purposes of appeal. The suit was instituted for properties 
claimed as joint family properties. The preliminary decree. was 
made on the 29th March rgro by which part of the claim was 
allowed. The plaintiffs thereupon appealed to the High Court. 
During the pendency of the appeal a final decree was made by 
the original Court on the basis of the preliminary decree. 
When the appeal against the ‘preliminary decree came to be 
heard by the High Court, a preliminary objection was taken 
that the appeal was incompetent because no appeal had been 
preferred against the final decree. The preliminary objection 
was allowed and the appeal was dismissed as incompetent. The 
appellants thereupon applied for leave to appeal to His Majesty 
in Council against the decree of dismissal made by the High 
Court. Leave was granted on the 13th May 1913. On the 
21st May 1913 an estimate of cost.of preparation of paper book 
was served upon the vakil for the appellants. The appellants 
contended that a large proportion of the papers included in the 
list was wholly unnecessary for the purposes of the appeal to -His 
Majesty in Council, because the only point in the appeal was 
whether the High Court was competent to hear on the merits 
the appeal against the preliminary decree, though no appeal 
had been preferred against the final decree. The Respondents 


* In re an application for leare to a to His Majes In Oouinell 
No, 19 t 51s, PP ppeal ]esty e 
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contended that under the rules of the Court, all the papers on 
the record had to be included in the paper book in the same 
manner as if the appeal to the High Court had been dismissed 
on the merits, The matter was then set down for argument. 

Babu Amarendranath Bose for the Appellants. 

Babu Mahendranath Ray and Mr. G. Sarcar for the Respond- 
ents. 

-Tbe judgment of the Court was delivered by 


Jenkins, C. J.—The application made by the petitioner to. 
England appears to us to be in accordance with the spirit of 
Rule 17 of the rules of the High Court, Appellate Side, which 
calls upon the Registrar as well as the parties and their. agents 
to exclude from the record all documents that are not relevant 
to the subject-matter of the appeal. 

The question in the appeal in this case is, whether the case 
should have been heard on the merits in the High Court, and all 
the applicant before us desires is that he should be heard by the 
High Court, and therefore it is irrelevant to include the docu- 
ments that relate to the merits. We therefore grant the prayer 
of the spplicant. Having regard to the opposition that 3 was 
put in, we allow costs, two gold mohurs. 

The applicant is allowed six weeks time from this date to 
put in the amount of the fresh estimate. 


A. T. M. - Application grantsad, 


` Before Sir Lawrence Fenkins, K.C.I.E., Chief Vustice, 
and Sir Asutosh Mookerjee, Knight, Fudge. 


RAM SOSHI RAY AND OTHERS 
: v. 
. C. E. GREY, Ovricta, TRUSTEE AND EXECUTOR-TO THE 
ESTATE OF LATE MANIK Lat SEAL.* 
Louse to appeal to Privy Council —Appeal, tf liss— Decree in apportionment 
ase—Land Aquisition Aot (I of 1894), Boo, 54, 
No appeal lies to His Majesty in Counci against a decree in an apportion- 
ment oase under the Land Acquistion Act, : 
Tho Rangoon Botateung Company, Limited v. TAs Collenter, Rangoon (1) 
followed, 
Application for leave to appeal to His Majesty in Council. 


* Application for leave to appeal to Privy Gounafl No, 48 of 1915, Ps 


the decision of Sir Cecil Brett, Knight, Judge, and Mr. Justice 8 

Ap from Original Decrees Nos, 431 and 461 of 1909 t the decrees 

ot W. Delvingna, Heq District Judge of Hoogly, dated the 4th August, 1909, 
(1) (1913) 16 O, L, J. 245, I. L, B. 40 Oslo, 31, 18 O. W. N. 961, 


May, 37. 
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This was au application for leave to appeal to His Majesty 
in Council against a decree of the High Court in au apportion- 


. Ment case under the Land Acquisition Act. On behalf of the 


appellant it was argued that an appeal in au apporticnment 
case stands on a different footing from an appeal in a valuation 
case under the Land Acquisition Act. On behalf of the respon- 
dent it was argued that there was no difference in principle 
in the two classes of cases, because the decision of the Court 
in each instance was embodied in the award from which, accord- 
ing to the decision of the Judicial Comittee, no appeal lay to 
the Privy Council. 

Babu Baidya Nath Dutt for the Petitioner. 

Babu Sarashi Charan Mitra for the Opposite Party. 

The judgment of the Court was delivered by 


- Jenkins, C. J.—It appears to us that in view of the decision 
of the Prvy Council in the case of The Rangoon Botatoung 
Company, Limited v. The Collector, Rangoon (1), no appeal lies. 
We therefore do not think it is in our power to grant leave to 
appeal. , 

The application is refused with costs, five gold moburs. 


A, T, M, Leave refused, 
C1) (1912) 18 0. L J. 218, 16 0, W. N; 961, 


` Before Sir Lawrence Fenkins, K. C. I. E, Chief Fustice, and 
Sir Asutosh Mookerjee, Knight, Fudge. 


KRISHNA CHANDRA GHOSH AND OTHERS - 
v. 
MAHARAJA RAM NARAIN SINGH BAHADUR 
AND OTHERS.* 


Leare te appeal to Privy Ovunoil—Interloextory order—Order not deciding 
rights of partiee—Order of romand— Final order—Oivil Pi cosdure Oods 
(Aot V af 1908), Beo. 109-—Suit, frams of, not bad. : 


An order deciding that the suit as framed was not barred udder section 91 
of the Obota Nagpur Tenancy Aot and remanding the case for trial om the 
merits, is not a final order within the meaning of section 109 of the Oode of 
Civil Procedure and henos no appeal lies to His Majesty in Counofl, 


Applications for leave to appeal to His Majesty in Council by^ 
the Defendants.. © ~~ 7 T a 


. Appliatons fot leave to appeal to Privy Ooundil Ros. 13to 15 of 1918 
spint e decision of Sir Asatosh Mookerjee, Knight, Judge and Mr Justice 
im wood in Appeals from Original Decrees Nos, 53 to 56 of 1911 against the 
decrees of Baba Sarat Ohandra Pal, Subordinate Judge of Hamaribagh, dated 
the 14th November, 1910, . : : m 0.4 0, 
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This was an application for leave to appeal to the Judicial 
Committee against the decision of this Court in the case of Ram 
Narain Singh v. Lachmi Narain Deo (1) Ou behalf of the 
appellant it was contended that inasmuch as the decree of dis- 
missal made by the Court of first instance had been set aside by 
the High Court, the order of the High Court though it remanded 
the suit for trial on the merits was a final order against which an 
appeal lay to the Judicial Committee. Saratmant Debi v Bata 
Krishna Banerjee (2) On behalf of the Respondent it was 
argued that the decision of the High Court had not decided any 
question relating to the rights in controversy between the parties, 
and that consequently the order of remand was essentially an 
interlocutory order from which no appeal lay to the Privy Council. 
Secretary of State for India wv. British India Steam Navigation 
Co. (3) and Srinivasa Prasad Singh v. Kesho Prasad Singh (4). 

Babu Monmatha Nath Mukherjea for the Petitioner. 

Babu Provas Chandra Mitter for the Opposite Party. 

The judgm nt of the Court was delivered by 

Jenkins, C. J.—It is suggested iu this case, that’ ere is a 
final order from which an appeal will lie. Having regard to the 
circumstances of the case, it appears to us that there is no order 
which is final within the meaning of section 109 of the Code of 
Civil Procedure. ` 

The application for leave to appeal is refused with costs, two: 
gold mohurs. 

Tais order will also govern applications for leave to appeal 


Nos, 13 to 15 of 1913, which are also refunded with costs, two gold 
mohurs in each case. 


A. T, M. Leave refused. 


(1) (1912) 17 O. L, J 289, 11 0. W. N, 403, Quase 1, J. 90, 160. W, N. 818, 


(2) (190), 10 0. L. J. 888, 4) (1911) 180. L. J. 681, 


CIVIL Ri RULE. 


Before Sir Asutosh Mookerjes, Knight, TOES ana 
Mr. Fustice Beachcroft. 
PARBATI | 


v. 
TULSI KOERI.* 
Bengal Tenancy Aot (VIII of 1886), Beo. 108, soope of — Cohsoni and ex parte 
docree—Ratenus Officer's power to revise, á ppsal. 

The terms of section 108 of the: Bengal Tenancy Aot are vary comprehen- 

* Civil Rule No, 2583 of 191}, against the decision ot P. W. Murphy, X 
Settlement Offer of Monghyr, dated tha 38th April, 1919; getting amde that of 

oulvi Osman Al, Asmatant Settlement Officer of Monghyr, da 
September, 1009, uiu i 
i 


* 


May, 87. 


February, 97, 
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Eve and the Legislature has not prescribed any restriction as to the class of 
questions which may be considered by the specially empowered revenue officer 
or as to the mode in which his jurisdiction is to be exercised. A speofally 
empowered revenue officer is invested under section 108 with what may bé 
described as power to review on the merits his own order or revise the orders 
made by another officer. If he reoonsiders an order made by himself, he 
exercises & power of review ; if, on tbe other hand, he examines the propriety 
of an order made by another revenue officer, he exercises revisional powers. 
Where consent decrees have been made or decrees have been made ow parts 

against absent defendants, their propriety is liable to be examined by an officer 
specially empowered in that behalf under section 108 of the Bengal Tenancy 
Aot, 

` An order under section 108 of the Bengal Tenanoy Act is Hable to be 
challenged by way of appeal under sub-seotion (2) of section 1094, 


Application for revision by the Plaintiffs. 


Suit under section 106 of the Bengal Tenancy Act for 
declaration that they were occupancy raiyats and not tenure- 
holders as entered in the record of rights, against their superior 
landlords, as also against under-tenants. A comprcmise was 
entered into between the plaintiffs and their landlords and some 
of the under-tenants ; the other under-tenants were not repre- 
sented. The Assistant Settlement Officer after considering the 
case on the merits, made a decree which was a consent decree in 
respect of the defendants who were parties to the compromise 
and an ex parte decree as regards the absent defendants. Sub- 
sequently, a Settlement Officer specially empowered under 
section 108, called for the records, and upon an examination of 
the papers came to the conclusion that the enquiry by the 
Assistant Settlement Officer had not been satisfactory. He 
thereupon set aside the decree of the Assistant Settlement Officer 
and remanded the case for retrial. The question was whether 
the Settlement Officer had jurisdiction to remand the case. 

Babus Ram Charan Mitra and Sosendra Nath Mukherji 
for the Petitioner. | 

Babu Bepin Bekary Ghose for the Opposite Party. 

The judgment of the Court was delivered by 

Mookerjoo J.—We are invited by the piaintiffs ina suit 
under section 106 of the Bengal Tenancy Act to set aside an 
order made by a Settlement Officer under section 108 on the 
28th April 1910, which cancels a decree made by an Assistant 
Settlement Officer on the gth September 1909 and remands the 
case for retrial. It appears that the plaintifis instituted this suit 
for declaration that they were occupancy raiyats and not tenure- 
-holders as.entered in the record of rights. The declaration was 
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* sought against their superior landlords, as also against their 
under-tenants. When the suit came on for trial, a compromise 
was made as between the plaintiffs on the one hand and their 
landlords and some of the under-tenants on the other ; the other 
under-tenants were not represented, and did not join in the 
compromise. The Court considered the case on the merits, and 
ultimately made a decree, which was a consent decree in respect 
of the defendants who were parties to the compromise and an 
ex parte decree as regards the absent defendants. Subsequently, 
a Settlement Officer specially empowered under section 108, 
called for the records, and upon an examination of the papers 
came to the conclusion that the enquiry by the Assistant 
Settlement Officer had not been satisfactory. He thereupon set 
aside the decree of the Assistant Settlement Officer and remanded 
the case for retrial. It has been argued before us that this order 
was made without jurisdiction, /irs/, because the revenue officer 
was competent only to correct what has been described as 
arithmetical or clerical errors, or, errors patent on the face of thé 
record ; and secondly, because the revenue officer was not com- 
petent to direct a fresh investigation upon the merits. In our 
opinion, these contentions are not well-founded. 


_ Section 108 provides that any revenue officer, specially 
empowered by the Local Government in this behalf, may, on 
application or of his own motion, within twelve months from the 
making of any order or decision under section 106, revise the 
same, whether it was made by himself or by any other revenue 
officer, but not so as to affect any order passed or decree made 
under section 109A, provided that no such order shall be so 
revised if an appeal from it is pending under section 109A, or 
until reasonable notice has been given to the parties concerned 
to appear and be heard in the matter. It is worthy of note 
that the terms of this section are very comprehensive and that 
‘the Legislature has not prescribed any restriction either as to the 
class of questions which may be considered by the specially 
empowered revenue officer or as to the mode in which his 
jurisdiction is to be exercised. A specially empowered revenue 
officer is invested, under section 108, with what may be described 
as power to review on the merits his own order or revise the 
orders made by another officer, If he reconsiders an order made 
by himself, he obviously exercises a power of review ; if, on the 
other hand, he examines the propriety of an order made by 
another revenue officer, he exercises revisional powers. Cf. 


Parbati 
A 
Tulsi Koeri. 


Mooherjos, J. 
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Raj Mohan v. Alam Gazi (1). The policy which underlies this 
legislative provision, is not difficult to appreciate. Section 109A 
makes provision for an appeal to the special Judge from a 
decision in a suit under section 106. But no such appeal can 
be preferred, where a decree has been made by consent of parties : 
Biraj Mohini v. Chinta Moni (2); Gulab Koer v. Badshak 
Bahadur (3)* ; nor is there the possibility of an appeal where 
the decree has been made ex paris against an absent defendant. 
The legislature may wel have thought that where consent 
decrees have been made or decrees have been made ex parts 
against absent defendants, their propriety should be liable to be 
examined by an officer specially empowered in that behalf. 
Section 147À, it may be observed, indicates a class of cases 
where an enquiry of this character may possibly be necessary. 
We are clearly of opinion that a restricted interpretation should 
not be placed upon the terms of section 108. In the case 
before us, there is no reason to hold that the revenue officer has 
exceeded his jurisdiction in the exercise of bis powers under 
section 108, and no ground has been established to justify our 
interference. We may add that an order under section 108 is 
liable to be challenged by way of appeal under sub-section (2) 
of section 109A ; the petitioner has not availed himself of that 
remedy. . : - 

The result is that this Rule is discharged, but there will be 
no order for costs. 
A. T. M. Rule discharged. 


(1) (1913) 18 O. L, J, 889. (3) (1901) 6 0. W. N, 877. 
(8) (1009) 10 C. L. J. 480 (486). 


= one Moni v. Adwyta Prosad. (1908, I. L, B. 80 Calo, 618— 
ep. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjes, Knight, Fudge, aud 
Mr. Fustice Beachcroft. 
PARBATI 
v. 
TULSI KOERL* 

Aypoal, if lies —Swit, dismissal of —Formal decres drawn wp—Ciril Procedure 
Oode (Aœ V of 1908), O. 1X, R. 8.—Law, change of—Bongal Tenancy 

Aot ( VILI of 1885), Beo, 107 — Decision.’ 
The fact of a decree being drawn up in a suit whioh was dismissed for 


* Ap from Appellate Deoroe No, 1087 of 1011, against the decision of 
J. 0, Esq., Special Judge of Bhagulpur, dated the 16th January, 1911, 
affirming that of Babu Sures Chandra Ohakravarti, Assistant Settlement Officer, 
of Monghyr, dated the grd August, 1910, 
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default, oannot alter the nature of the order which depends upon the PY. 

ciroumstanoes under which it was made, : 1918, 
The Court, when ít has to pass an order under Order IX, Rule 8 of the Parbati 

Oode of Oiri Procedure, should not receive evidance on behalf of the defendant $. 

nor should examine the case on the merita, Tulsi Koeri, 


The order of dismissal for default under Order IX, Rule 8 of the Code of 
Olvil Procedure, not being a decree, cannot be challénged by way of sopeal. 
The Code of Olvil Procedure of 1908 has, in this respect, altered the pre-existing 
law. 

Huknininayi Dasi v, Paran Chandra Dhere (1) followed, 


The term ' doolsion' in section 107 of the Bengal Tenancy Aot implies an 
adjudication on the merits and does not include an order of dismissal of a mit 
for default, 


Appeal by the Plaintiff. 

Suit under section 106 of the Bengal Tenancy Act. 

In the absence of the plaintiff, the Court, after receiving 
evidencs of the defendants and expressing an opinion on the 
merits of the case, dismissed the suit for default under Order IX 
Rule 8 of the Code of Civil Procedure. A formal decree was 
drawn up. The plaintiff appealed to the Special Judge, who 
dismissed it as being incompetent. The plaintiff appealed to the 
High Court. The question was, whether appeal to the Special 
Judge was competent. f 


Babus Ram Charan Mitra and Fagendra Nath Mukherjee 
for the Appellant. 
Babu Bepin Behaty Ghose for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal against an order by which February, $7. 
the Court of appeal below has dismissed an appeal as incom- 
petent. The appellant was the plaintiff in a suit under sec. 
.tion 106 of the Bengal Tenancy Act, which was dismiseed for 
default on the 13th August 1910. The Court, in the absence of 
the plaintiff, received the evidence of the defendants, expressed 
au opinion on the merits of the case, but ultimately made an 
order of dismissal for default under Rule 8 of Order 9 of the 
Code of 1908. The plaintiff did not apply under Rule } for 
restoration of the'suit, but preferred an appeal to the Special 
Judge who dismissed the appeal on the 16th January 1911. We 
are now invited to set aside this order and to hold that the 
appeal was competent, inasmuch as the Court of first instance 
had recorded the evidence of the defendants and had drawn up a 


(1) (1910) I, L, B. 89 Calo, 841; 15 O. L. J, 884, 
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Tivi, formal decree. We are of opinion that there is no substance in 
1918. this contention. 
Parbati The order, on the face of it, purports to have been made, 


Talal Koeri and could only have been made, under Rule 8 of Order 9. As 
ER " was pointed out by Jackson J. in Buldeo Misser v. Syud Ahmed (1) 

x Ul aud by Couch C. J. in Mohesh Chunder v. Zhakoor Dass (2), the 
Court should not have received the evidence on behalf of the 
defendants nor should the merits have been examined; it was 
also unnecessary to draw up a formal decree, The fact that the 
decree was drawn up obviously cannot alter the nature of the 
order, which must depend upon the circumstances under which it 
was made. Now it is clear that under section 2 of the - Code of 
1908, this order of dismissal for default is not a decree, and 
is not liable to be challenged by way of appeal. As was pointed 
out by this Court in the case of Rukminimayt Dasi v. Paran 
Chandra Bhera (3), the Code of 1908 has, in this respect, altered 
the pre-existing law. But much stress has been laid upon sec- 
tion 107 of the Bengal Tenancy Act, which, it has been argued, 
controls the effect of section 2 of the Civil Procedure Code. In 
our opinion, section 107 does not assist the appellants, That 
section merely provides that a suit under section 106 is to be 
tried in accordance with the procedure laid down in the Civil 
Procedure Code for trial of suits and that the decision in every 
such proceeding shall have the force and effect of a decree of a 
civil Court in a suit between the parties. The term ‘ decision’ 
plainly implies an adjudication on the merits and does not include 
an order of dismissal of the suit for default. The conclusion 
follows that the appeal presented to the Special Judge was incom- 
petent, and has been rightly thrown out. The present appeal 
consequently fails and is dismissed with costs. We assess the 
hearing fee at one gold mohur. 


A, T. M. Appeal dismissed. 


(1) (3871) 15 W. B. 148. — (8) (1878) 30 W, R. 435. 
(3) (1910) L L B, 89 Calo, 841 ; 15 O, L, J, 884. 
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Before Sir Asutosh Mookerjee, Kntght, Fudge, 
and Mr. Y ustice Beachcroft 


AFTAB CHOWDHURY AND OTHERS 
v. 
ASOKHADEEN.* 
Basemsni—Dominant and serciont owncrs—Gercient owner, if can compel 
dominant owner to continwe sasemet right, 

An easement exista for the benefit of the dominant tenement alone, and 
the servient owner acquires no right to insist on {ts continuance or to ask for 
damages on its abandonment. 

Mason v. Shrewsbury and Hereford Ry , Co. (V) followed. 

Kana Mahomed v. Behaioo Biroar (3) commented on, 

Appeal by the Plaintiffs. 

Suit for declaration of a right of easement to bave discharged 
on their own land the surplus water of the land of the 
defendant. i 

The plaintiffs and the defendant were adjoining owners of 
land, The defendant used to discharge upon the land of the 
plaintiffs the surplus water of his tank through a channel on 
his own property. The defendant filled up that channel, with 
the result that the water did not any longer flow into the land 
of the plaintiffs, The present suit was instituted, substantially 
with a view to compel the defendant to restore the channel to 
its original condition, and to discharge as before the surplus 
water of his land through that channel upon the land of the 
plaintiffs. The Court of first instance made a decree in favour 
of the plaintiffs. Upon appeal, the Subordinate Judge dismissed 
the suit on the ground that the plaintiffs had not established 
a right enforceable under the law. Hence this appeal. 

Babu Sachindra Prosad Ghose for the Appellants. 

Babus Hemendra Nath Sen and Kakdas Sarkar for the 
Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the plaintiffs in a suit 
for declaration of a right of easement to have discharged on 
their own land the surplus water of the land of the defendant. 
The plaintiffs and the defendant are adjoining owners of land. 
It has been fonnd that the defendant used to discharge, upon 
the land of the plaintiffs, the surplus water of his tank through 

* Appeal from Appellate Deoroe No, 1158 of 1911 


against the deoree of 
Baba » Maran Barkar, Subordinate Judge of Beerbhum, dated the 8th 
ebruary, rev t Babu Ham Biromoni Ba Munaiff of 
Bolepur, dated the 20th ber, 1909. Dm 


(I) (1871) L. B. 6 Q. B. 878 (887). — (3) (1868) Marshall 506. 


— 
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1918. 
— 
March, 14. 


— 


Maroh, 14, 
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a channel on his own property. -Recently the defendant has 
flled up this channel, with the result that the water does not 
any longer flow into the land of the plaintiffs. The present suit 
has been instituted, substantially with a view to compel the 
defendant to restore the channel to its original condition, and 
to discharge as before the surplus water of his land through 
this channel upon the land of the plaintiffs. The Court of first 
instance made a decree in favour of the plaintiffs. Upon appeal, 
the Subordinate Judge has dismissed the suit on the ground 
that the plaintiffs have not established a right enforceable under 
thelaw. 'The question for decision, consequently, is, whether 
the plaintiffs have acquired the right of easement claimed. 


It is an elementary doctrine that an easement exists for 
the benefit of the dominant tenement alone and that the servient 
owner acquires no right to insist on its continuance or to ask 
for damages on its abandonment. This principle was laid down 
by Cockburn C. J. in the case of Mason v. Shrewsbury ana 
Hereford Railway Company (1) in the following terms: “It is 
of the essence of an easement that it exists for the benefit of 
the dominant tenement alone. Being in its very nature a right 
created for the benefit of the dominant owner, its exercise by 
him cannot operate to create a new right for the benefit of the 
servient owner, Like any other right, its exercise may be dis- 
continued, if it becomes onerous or ceases to be beneficial to 
the party entitled." The same principle had been previously 
recognised in the cases of Arkwright v. Gell (2) and Gaved v. 
Martyn (3) and was subsequently formulated in similar terms by 
Lord Watson in the case of Simpson v. Godmanchester Corpo- 
vation (4). We further find that the proposition was recently 
accepted as settled law in the cases of M’Huoy v. The Great 
Northern Ratheay Company (5) and Hanna v. Pollock (6). The 
rule was also applied by this Court in the case of Khoorshed 
Hossein v. Teknarain Singh (7) But much stress has been 
laid upon the decision in Kena Mahomed v. Bokatoo Strcar (8). 
In that case, it was stated that if the act of which the plaintiff 
complained was the prevention of the flow of the mere surface 
drainage not flowing in any channel, but percolating through or 
flowing over the surface and ultimately finding its way into the 
lower land of the plaintiff, that was a matter in which no 

(1) (1871) L. B. 6 Q. B. 578 (687). ` (5) (1900) 2I. B. 835. 
(8) Hi aur ee a (8) (1900) 3 I, B. 664. 
B. 788 758). i (1878) 2 O. L B. 141, 


9. 
) A, O. 696. 8) (1888) Marshall 500, 
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prescriptive right could be acquired and there was no foundation for Orvits 
theclaim of the plaintiff. Tais proposition cannot be controverted 1918. 
on principle. But then follows this statement: “A prescriptive Atab Chowdhury 


right tosuch waters could only be acquired when the water had 
reached and flowed in some defined channel, whether natural Rune) 
or artificial, into the defendant's land.” If the learned Judges Mosherjoe, i 
intended to lay down that the fundamental principle, that an 
easement exists for the benefit of the dominant tenement alone 
and that the servient owner acquires no right to insist on its 
continuance, ceases to be applicable when the water has flowed 
in a defined channel on the dominant tenement before it reaches 
the servient tenement, we are unable to azcept this exposition 
of the law as well-founded on reason. There is, so far as we 
can discover, no authority to support it, and no intelligible 
reason hus been assigned in this Court in support of the alleged 
distinction. We are of opinion, therefore, that the plaintiffs 
have acquired no right of easement under which they can compel 
the defendant to discharge upon their land, the surplus water of 
his land through a channel thereon. 

The result is that the decree of the Court below is affirmed 
and this appeal dismissed with costs. 
A. T, M. Appeal dismissed. 

Before Sir Asutosh Mookerjes, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
LAKHI NARAIN JAGDEB 


*. 
Asokhadoen, 


U OITIS 
CHOWDHURY KIRTIBAS DAS.* s 
Ovuri-fes, amount deposited for, refund of —Ad valorem Court-foo—Tramsfer of Maroh 5. 


Property Aet (IV of 188%), Boos. 89, 90—Decrees, nature of—Ovurt- Foss ud 
Act (VII of 1870), Bec. 4—Decres on appeal, affect of — Monorandum of 
«ppsal, ocourtfes wm, iasuflolent—Court, tf oam reopen gusstion of 
court-/ee after decreas, 

It is not competent for a Oourt at the time of passing a doeoree under 
section 89 of the Transfer of Property Aot to declare the personal lability of 
the mortgagor, 

A deoree under section 90 of the Transfer of Property Act oan be 
passed only after it has been ascertained that the net proceeds of the sale of 
the mortgaged properties are insufficient to pay the amonat due on the decree. 

Lal Bekary v. Habibur (1), Ram Ranjan v. Indra Narain (2), Demoder v. 
Fyanku (8) and Badri Das v. Inayat (4) referred to, 

fio ia ro Appeals from Original Decrees Nos, 202 and 208 

0 E : à 


(a) (1898) I. L. R. 96 Cale. 168, "n (1908) I. L, R, 81 Bom, 244 
(3) (1906) L L. R. 88 Calo, 800, (4) (1900) I. L. B 33 All, 404, 


March, 3. 
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An appeal from an order under section 90 of the Transfer of Property Aot 
is an appeal from a deoree, and in such appeal ad salsrem Court-feca must be 
paid on the memorandum of appeal. 


Section 4 of the Court-fees Act is imperative in its terms and makes it 
impossible for the Court to entertain a memorandum of appeal upon which a 
proper amount of Conrt-fee has not been paid. 

lf the legal advisers of either party with knowledge of the previous 
order have omitted to bring the quoston of the saülelenoy of the 
Court-fee on the memorandum of appeal to the notice of the Court, and the Court 
has passed a deoree, it is obhgatory upon the Qourt, when the question is raised 
upon the application by the appellant to obtain a refund of the sum in deposit 
by order of Oourt, to consider whether the memorandum of appeal was 
or was nob properly stamped. 

Boohu Swgh v. Bicharam Sahu (1) referred to. 

Application by the Appellant, 
Application for refund of a sum of money deposited in Court 
by the Appellants. 


In an appeal from a decree under section 90 of the Transfer 
of Property Act, the appellant paid court-fees to the extent of 
Rs. 2 on an assumption that the appeal was directed against an 
order made in proceedings in execution of decree. The taxing 
officer asked the appellant to pay ad valorem Court-fees, and on 
refusal, the matter came before Caspersz and Sharfuddin JJ., who 
on the 2nd July, 1908, directed the appellant to deposit in Court 
the sum requisite for payment of Court-fees ad valorem on the 
memorandum of appeal They further directed that the 
memorandum of appeal be registered and added that the 
point might be raised at the hearing of the appeal. The appeal 
was heard and decreed by Coxe and Imam JJ. on the 14th March, 
1912. The question reserved by Caspersz and Sharfuddin JJ. on 
the 2nd July, 1908, was not, however, raised either by the 
appellant or by the respondent. The appellant then applied 
for refund of the sum of money deposited in Court. 


Babus Provas Chandra Mitter and Sus] Madhub Mullick 
for the Petitioner. 


Babus Ram Chandra Mosutdar, Gunada Charan Sen and 
Sures Chandra Chakrabarti for the Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an application, made under very 
exceptional circumstances, for refund of a sum of money deposited 
in this Court by the appellants in an appeal from original decree. 
The petitioner was the defendant in a suit to enforce a mortgage 


(1, (1909) 100 L, J. 91. 
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. security. In the plaint, the mortgagee asked for the usual 
decree for sale, and also prayed that a personal decree might be 
made against the mortgagor, if the mortgage dues were not 
realised by sale of the mortgaged properties. The suit was heard 
ex parts and decreed on the 29th March, 1900. With reference to 
the question of the true effect of this decree, it bas been 
suggested that the decree not only directed the sale of the 
mortgaged properties but also entitled the plaintiff to proceed 
personally against the mortgagor. We are not prepared to 
accept this contention as well-founded. The Subordinate Judge 
erpressly directed thesale of the mortgaged properties but did not 
declare that the mortgagor would be personally liable ; in fact, 
in view of the terms of section go of the Transfer of Property 
Act, it was not competent for him at that stage to make an order 
of this description. A decree under section go can be passed, 
only after it has been ascertained that the -net proceeds of the sale 
of the mortgaged properties are insufficient to pay the amount 
due on the decree. This is plain from Form No. 7 in Appendix D 
of the Civil Procedure Code of 1908, and, it isclear that Rule 14 
of the rules framed by this Court onthe 6th August, 1884, under 
section 104 of the Transfer of Property Act did not give effect 
to the termsof section 90. Lal Behary v. Habibur (1), Ram 
Ranjan v. Indra Narain (2), Damodar v. Vyanku (3) and Badri- 
Das v. nayat (4). In any event, in the present case there is 
nothing to show that the Subordinate Judge acted in contraven- 
tion of the clear terms of section 90. This view is confirmed by 
the conduct of the decree-holder. After the mortgaged properties 
had been sold, he applied on the ist November, 1905, for a 
decree under section 90 and such a decree was made in his favour 
on the 11th May, 1907. The mortgagor then appealed to this 
Court, and, on the memorandum of appeal paid Court-fees to the 
extent of Rs. 2 on the assumption that the appeal was directed 
against an order made in proceedings in execution of a decree. 
Objection was promptly taken by the Deputy Registrar who 
pointed out that in a series of decisions of this Court, amongst 
which may be mentioned Khattzsa Bibi v. Ganga Charan Das (5) 
and oges Chandra Ray v. Raj Kumar Roy (6), Ramprotap 


(1) (1898) I. L. B. 38 Calo, 168, (B) (1900) I. L, B. 81 Bom, $44 

(3) (1908) I, L. B. 88 Calo. 800. — (4) (1900) I. L. B. 23 All. 404. 

(5) Beg. File No, 8 of 1908 decided by Maclean O. J. and Mitra J. on 
26th April, 1905. 
(0) Mis, 04 of 1 00 deolded by Ameer Ali and Brett JJ, on the 80th July, 
1900, i : 
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C1viL. 
1918, 
— Áo 
Lakh! Narain 


v 
Kirtibas Das, 


-Mooherjee, J. 
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Singh v. Chuttu Singh (1) and Dina Nath Mitter v. Bejoy 
Krishna Das (2), it had been uniformly held that an order 
under section 9o was a decree, that an appeal from such 
an order was an appeal from a decree, and that, consequently, in 
such an appeal ad valorem Court-fees must be paid on the 
memorandum of appeal. The matter then came to be heard 
before Caspersz and Sharfuddin JJ., though section 5 ofthe Court- 
fees Act 1870 makes the decision of the Taxing Officer final. 
The learned Judges on the and July, 1908, directed tbe appellant 
to deposit in Court the sum requisite for payment of court-fees 
ad valorem on the memorandum of appeal. They further directed 
that the memorandum of appeal be registered and added that the 
point must be raised at the hearing of the appeal. The appeal 
was heard by Coxe and Imam JJ. on the r4th March, 1912. 
The question reserved by Caspersz and Sharfuddin JJ. on the 
and July, 1908, was not, however, raised either by the appellant 
or by the respondent, and the matter was not brought to the 
notice of the learned Judges; the consequence was that the 
appeal was heard and devided on the merits, though it is unques- 
tionable that the memorandum was insufficiently stamped. It 
has been stated before us that the point was overlooked by the 
learned Vakils on both sides. We unreservedly accept this 
statement. But we desire to add that if the legal advisers of 
either party, with knowledge of the previous order, had deli- 
berately omitted to bring the matter to the notice of the Court, 
the conduct of the gentlemen concerned would have merited the 
gravest censure, and the only course open to the Court now would 
bave been to discharge the judgment and decree passed under 
such circumstances, as section 4 of the Court-fees Act is 
imperative in its terms and makes it impossible for the Court to 
entertain a memorandum of appeal upon which the proper 
amount of court-fees has not been paid. It is consequently 
obligatory upon the Court, now that the question has been raised 
upon this application by the appellant to obtain a refund of the 
sum in deposit, to consider whether the memorandum of appeal 
was or was not properly stamped. Upon this matter, there is no 
room for serious controversy. The principle which underlies the 
decision of this Court in the case of Bechu Singh v. Bicharam 
Saku (3), obviously applies to the case before us. In fact, in the 


(1) 8. A. 389 of 1899 deolded by Ghose and Btevens JJ. on the lgth 


January, 1899. 
(3) A.O D. 194 of 1900 decided by Banerjee and Stevens JJ, on the 18th 

June, 1909, 

(£) (1909) 10 O. L J, 81, 
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present case the position is very much stronger. Even if it be 
conceded that there is scope for divergence of judicial opinion 
upon the question, whether or not an order absolute is a final 
decree in a mortgage suit, there can be no controversy that an 
order under section 9o of the Transfer of Property Act is a decree. 
Section 9o describes the order as a decree; the order has all 
the characteristics of a decree as defined in the Code of Civil 


. Procedure ; it determines the personal liability of the mortgagor 


to pay to the mortgagee the amount of the judgment-debt not 
realised by the sale of the mortgaged properties; the order 
presupposes an adjudication by the Court that such balance is 
legally recoverable from the defendants otherwise than out of 
the property sold. It is consequently incontrovertible that the 
order is a decree ; an appeal preferred against the order must be 
treated as an appeal from original decree and court-fees levied 
ad valorem upon the memorandum of appeal. But we do not 
decide a question which may possibly arise hereafter, namely, if 
an appeal is preferred against a decree nist or a decree absolute 
in a mortgage suit, whether, upon an appeal preferred against the 
decree under section 90, court-fees can be levied a second time ; 
that point is not before us and we reserve our opinion upon it. 
In the present case, we are clearly of opinion that the memoran- 
dum of appeal was not properly stamped. We direct accordingly 
that the amount in deposit in this Court be now applied in the 
purchase of court-fees to be annexed to the memorandum of 
appeal. The consequence will be that the appellants will be 
entitled to have thee costs included in the decree they have 
obtained against the respondent. The decree must be amended 
in this respect. i 
The same question arises in another appeal (Reg. 293 of 
1908) in which a separate application has been presented. That 
appeal was dismissed by this Court on the merits. Consequently, 
the decree in that case does not stand in need of amendment. 
But the amount in deposit in that case also must be applied in 
the purchase of court-fees to be annexed to the memorandum of 
appeal. 
A. T. M. Applications refused : Decree ordered to be amended. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
RADHA GOBIND MISRA 


- vU. 
RAGHUNATH MISRA.* 
Olaim to be restored to possession —Joint. family, member of, purchaser from— 

Bwsoution purchassr—Oiril Procedure Code (Aot Vof 1008) O. XXI 

R, 101. 

The terms of Bule 101, Order XXI of the Code of Civil Procedure are 
comprehensive enough to cover a case of e claim by a representative of a 
member of a joint family other than the jadgment-debtor, The effect of an 
order in favour of the claimant is to restore him to joint possemsion with the 
exeoution-purchaser. 

Oooverji v. Dewsey (1) commented on. Qorinda Na v. Kaswa (8) 
&pproved, 

Application for revision by the auction-purchaser. 

Claim by a purchaser from a, member of a joint family 
other than a judgment-debtor, under Order XXI, Rule tor 
of the Code of Civil Procedure. The question in the case was 
whether such a claim was maintainable. 

Babu Susil Madhab Mullick for the Petitioner. 

Mr. Misra (Counsel), Babus Probodk Kumar Das and 
Pramatha Lal Dutt for the Opposite Party. 

The judgment of the Court was delivered by . 

Mookerjee J.—We are invited in this Rule to set aside 
an order under Rule lor of Order 21 of the Code of Civil 
Procedure of 1908. That Rule provides for an adjudication of 
claims preferred by persons who have been dispossessed by a 
decree-holder or auction-purchaser, and lays down that where the 
execution Court is satisfied that a claimant of this description 
was in possession of the property on his own account or on 
account of some person other than the judgment-debtor, it shall 
direct that the applicant be put in’ possession of the property. 
The petitioner before us obtained a mortgage decree against a 
member of a joint.Mitakshara family. He became the purchaser 
in execution of that decree. When possession of the property 
was delivered to him, a person who claimed to be a purchaser 
from a member of the family other than the judgment-debtor, 


* Oivil Bule No. 308 of 1918 against the decision of Babu L, Patnaik, 
Munalff of Jajpur, dated the 6th January, 1918. 


(1) (1898) I, T, B, 17 Bom, 718. (2) (1880) I, L. R. 8 Mad, 81, 


Vor. XVÍII.) HIGH COUET. 


preferred a claim under Sub-rule (1) of Rule ror. The contention 
of the claimant, who is the opposite party in this Rule, was 
that he was in possession of the property on his own account 
and, that consequently he was not liable to be dispossessed by 
the auction-purchaser. The Court below has found as 
a fact that the claimant was in joint possession of the property 
along with the judgment-debtor. The question consequently 
arises whether his claim may be allowed under Rule 101. On 
behalf of the execution-purchaser, it has been contended that 
‘Rules 100 and 101 do not apply to a case of this description, It 
has been urged that when two persons are jointly in possession of 
a property, and in execution of a decree obtained against one 
of such persons, the decree-holder proceeds to take possession 
of the property, or, if a purchaser at a sale held in execution ofa 
decree obtained against one of such persons proceeds to take 
delivery of the property, the other person who is dispossessed 
cannot contend that he is in possession on his own account, 
as his possession admittedly is joint possession with the 
judgment-debtor. In support of this view, reliance has been 
placed upon the case of Cooverji Hitrjt v. Dewsey Bhoja (1). 


In this case Mr. Justice Strachey observed that a member of a . 


joint Hindu family cannot say that he is in possession of any 
particular portion of the joint property on his own account, 
as his possession is possession of the family, unless there is 
evidence to show that he setup a right to a particular piece 
of land adversely to the family, which, it has always been held, 
must be very strictly proved. In so far as the learned Judge 
lays down that a member of a joint Mitakshara family cannot say 
that he is in possession of a specified portion ofthe joint property, 
on his own account, the proposition is unquestionably correct ; 
but in so far as the learned Judge lays down that a person who 
is in joint possession is not in possession on his own account, 
the proposition appears to us to be open.to criticism. The 
point now taken was raised before this Court in the case of 
Sankar Nath Pandit v. Madan Mohan Das (2) where it was 
observed, on the assumption that Rules 100 and 101 were 
applicable to a case of this character, that an order for restora- 
tion of possession ought not to specify the share held by the 
claimant. It was pointed out in this case, that, upon the question 
raised, there was a divergence of judicial opinion, and, that 
in the case of Govinda Nair v. Kesava (3) a view had been taken 


(1) (1898) 1. L. B, 17 Bom, 718. 
(3) (1909) 11 O, L, J. 61. (8) (1889) I. L. B, 8 Mad, 81, 
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contrary to that adopted in the case of  Cooverji Hirji v. 
Dewsey Bhoja (1). The point, however, was left open, as the 
case was decided on other grounds. We are of opinion, that the 
view taken in Govinda Nair v. Kesava (2) is well-founded 
on principle. In this case Mr. Justice Muttusami Ayyar held 
that a claimant, who has an interest in the land of which 
possession has been delivered, either as a member of the family 
or otherwise, and.who is affected by the delivery of possession, 
as he himself is'in possession, is really a person who is in 
possession in respect of his own interest though joint with the 
judgment-debtor, and, he can, consequently, claim to be in 
possession of the property on his own account within the 
meaning of section 331 of the Code of 1882. His joint interest 
with the judgment-debtor cannot prevent him from claiming 
in good faith in respect of his own interest. "The effect of his 
obstruction and claim may be to set up a case in the judgment- 
debtor against the execution-purchaser, i the joint right of the 
judgment-debtor is in every respect similar to his. But this 
can make no difference, as the claimant should not lose his 
joint right, because his co-tenant ‘cannot set up his right as 
against the execution purchaser. In our opinion, the terms of 
Rule ror are comprehensive enough to cover a case of this 
description. There is no anomaly involved in the view we 
take. The only effect of an order in favour of the claimant 
isto restore him to joint possession in the same manner as 
before; in other words, the execution-purchaser is placed in 
possession only to this extent, that the possession of his 
judgment-debtor is terminated and he has to remain in joint 
possession along with the claimant, as his judgment-debtor had 


. previously done. We hold accordingly that the Court below 


had jurisdiction to entertain the claim. 


The result is that this Rule is made absolute in patt and 
the order of the Court below varied to this extent only, namely, 
that the claim is allowed and the claimant is restored to joint- 
possession as before, so that he will be in joint possession with 
the execution-purchaser. There will be no order for costs in 
this Rule. i 
A T.M ` Rule made absolute in part, 


(1) (1898) I. L. B. 17 Bom, 718. (8) (1880) I. L, B. 8 Mad. 81. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. 9 ushice Beackcroft. 


ANANDAMOYI DASI 
v 


RUDRA MAHANTI.* 
Jurisdiction — Hulo, hearing of — Huls obtainsd on behalf of dead. porson—Oiril 
Procedura Code ( Aot V of 1908), 0. 88 R. 3. 
A Bole cannot be insued at the instance of a person who is dead at the time 
the application is made, A Baule so iesnedisa@nullity, — z 
The prinaiple recognised in Bule 8 of Order XXII of the Gode of Olvil 
Procedure is applicable not only to sults, but also to proceedings in revision. 

Application for revision by the Decree-holder. 

Application by the Opposite Party under section 170, sub- 
section (3) of the Bengal Tenaucy Act, alleging interest in the 
property advertised for sale. The Court below allowed him to 
deposit the money. The decree-holder on hearing of the order 
filed an objection as to the /ocus standi of the petitioner. The 
Court below rejected the decree-holder's application, Against 
those two orders, the decree-holder moved the High Court. 
The petition was however filed by the vakil after his (decree- 
holder's) death. The question was whether the High Court 
had jurisdiction to hear the Rule, 

Babu Fyotts Chandra Hasra for the Petitioner. 

Babu Khetra Mohan Sen for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—This Rule, granted on the 16th December 
1912, directs the opposite party to show cause why the orders 
of the Court below, made on the 18th July and the 18th Sept- 
ember 1912, should not be set aside. The opposite party has 
entered appearance aud has contended that the Rule ought to 
be discharged, because at the time the Rule was granted, the 
petitioner on whose behalf the application was made was dead. 
This is not disputed by the learned vakil who appears in support 
of the Rule. He explains that the papers were made over to 
him in time to make the application on the 25th November 1912, 
and that he did apply to this Court but was obliged to withdraw 
the application in order to enable him to ascertain fully the facts 
ofthe case. He subsequently renewed the application on the 
16th December 1912, but in ignorance of the fact that the 
petitioner had died in the interval on the 8th December 1912. 


* Civil rule No, 7501 of 1912, against the orders of Syed Wasik Al, Deputy 
Oollector of Balasore, dated the 18th July and 18th September, 1912, 
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But although this explains why the application was made by 
him on behalf of a dead person, it cannot possibly validate the 
Rule. As soon asthe intending petitioner died, the authotity 
of the learned vakil to make the application terminated. But, 
it has been argued that the legal representatives of the deceased 
petitioner may be allowed to proceed with this Rule; we cannot 
possibly accede to this contention. A Rule cannot be issued at 
the instance of a person who is dead at the time the application 
is made. A Rule so íssued is plainly a nullity. The principle 
recognised in Rule 3 of Order 22 of the Code of 1908 is appli- 
cable not only to suits, but also to proceedings in revision (cf. Deo- 
saran v. Syedunnessa (1)]. ; 

. The result is that this Rule must be discharged, but there 
will be no order for costs. 
A. T, M. Ru discharged. 

(1) (1918) 16 O. L. J. 871. 


Before Sir Asutosh Mookerjes, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
RAM NATH MAITY 


v. 
RUDRA MAHANTI* 
Notise— Bengal Tenancy Aot (VIII of 1885), 800, 170 Sub-Beo, (3)— Third 
person applying te deposit money. 

No order oan be made so as to affect the interosts of a party to the pro- 
coedings, till he has been afforded a reasonable opportunity to be heard in 
support of his case. ; 

Notioe should be given'to the decree-holder, if an application to deposit 
money under sub-section (8) of section 170 of the Bengal Tenancy Aot be 
made by the judgment-debtor, and to the deores-holder as well as to the judg- 
ment-dabtor, if by a stranger to the proceedings. If either of them contests 
the right of the applicant to make the deposit, the question should be decided 
in thelr presence. 

Ranajit v. Jogendra (1) refered to. 

Application for revision bythe legal representative of the 
Decree-holder. 

Application by the Opposite Party under sub-section (3) of 
Section 170 of the Bengal Tenancy Act, alleging interest in the 
property advertised for sale, The Court below by an exparte 
order allowed him to deposit the money. The decree-holder 
then filed.a petition of objection stating that the applicant had 

* Otvil Bols- (ned in plaoe of Rule No, 7501 of 1013), against the orders 


of Syed Wasik Deputy Callector of Balasore, dated the 18th July and 
18th September, 1913. 


(1) (1918) 16 C. L, J. p48. 
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no Jxmws standi. The Court below without entering into the 
merits, rejected the objection. The decree-holder then moved the 
High Court. 

Babu Fyotts Chandra Hasra for the Petitioner. 

Babu Khetra Mohan Sen for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order made by the Court below under sub-section 3 of sec- 
tion 170 of the Bengal Tenancy Act. The decree-holder took out 
execution of a decree for rent, and, on the 2nd July 1912, the 


Court directed the issue of attachment and sale proclamation . 


with a view to hold the sale on the 3oth August 1912. On the 
8th July 1912, the present opposite party, who was not a party to 
the proceedings, applied for leave to deposit the decretal amount 
under sub-section 3 of section 170 of the Bengal Tenancy Act. 
The Court thereupon directed the applicant to prove his interest; 
this he did on the rath July, 1912, It was held that as his 
interest had boen prima facie established , the deposit might be 
accepted and the proceedings discontinued. After this order 
had been made, the decree-holder appeared and prayed that 
he might be heard, inasmuch as the order had been made with 

out notice to him. The Court below declined to hear him. 
The decree-holder now invites us to set aside the order made 
behind his back. Oa behalf of the applicant in the Court below, 
it has been contended that sub-section 3 of section 170 does 
not expressly provide for the issue ofa notice to the decree- 
holder, and merely lays down that the judgment-debtor or any 
person having in the tenure or holding any interest voidable 
on the sale, may pay money into Court under the section. 
No doubt, the sub-section does not explicitly direct the issue 
of a notice to the decree-holder ; but it is an elementary principle 
of law that no order can be made so as to affect the interest of 
a party to the proceedings, till he has been afforded a reason- 
able opportunity to be heard in support of his case, The decree- 
holder here has the right to proceed with execution of his decree, 
unless the decree is satisfied bya person of the description 
mentioned in section 170 (3) ; he asserts that the opposite party 
is not such a person, as the latter has no interest in the holding 
advertised for sale and is consequently incompetent to take 
advantage of the provisions of that section. This raises a ques- 
tion of fact which must obviously be determined in the presence 
of all the parties interested in the decision of the question. It 
has been ruled that in a case under section 174 of the Bengal 
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Tenancy Act, notice must be served upon the persons interested 
in maintaining the sale: ¥anardhan v. Kali Kristo (1), Bungski- 
dhar v. Kedar Nath (2); the same principle has been applied 
to cases under section 310 A of the Civil Procedure Code of 1882 : 
Kripal Singh v. Patroo Raut(3), Bi Sharifan v. Makomed 
Habrbuddin (4. We are of opinion that this principle clearly 
applies to cases under sub-section 3 of section 170. If the 
application is made by the judgment-debtor, notice must be 
given to the decree-holder. If the application is made by a 
stranger to the proceedings, notice must be given to the decree- 
bolder as well as to tbe judgment-debtor, and if either of them 


.contests the right of the applicant to make the deposit, the 


question must be decided in their presence: Ranajit Kumar v. 
Fogendra Nath (5). As this course has not been followed in the 


.case before us, the Rule is made absolute, the order of the Court 


below discharged, and the case remitted to the Court below, so 
that the application of the 8th July 1912 may be re-heard in the 
presence of the decree-holder and the judgment.debtor. The 
costs of this Rule will abide the result, We assess the hearing 
fee at one gold mohur. 
A. T. M. Rule made absolute. 


(1) (1898) T. L, B. 38 Calo, 898 (896). 
13) (1896) 1 0, W, N, 114. (4) (1911) 18 O. L. J. 535. 
(8) (1900) 11 0, L. J, 88. . (5) (1913) 18 C, L. J. 545. 





Before Mr. y ustice Stephen and Mr. Yustice D. Chatterjee. 
HARAI SAHA AND OTHERS 


v. 
FAIZLAR RAHMAN AND OTHERS.* 


Civil Procedure Coda (Act V of 1908), Baotion 73, soope of—Sals in execution af 
a dsorse—Decretal amount, deperit of, by fudgment-debtor, under Order 
XXI, Rulo 89—Rateable distribution, application for, by other creditors. 

The Court has no power under section 78 of the Oode of Oivil Prooedure _ 
to distribute rateably among several creditors of a judgment-debtor, the money 
deposited by the latter under Order X XI, Rule 89 of the Oode for setting 

aside & salo held in execution of a decree of one of the creditors, ° 

Behari Lal Paul v, Gopal Lal Soal (1) tollowed, 
Application by the decree-holders, Harai Saha and others. 
The petitioners Harai Saha and others obtained a decree for 
Res. 982-7 against the judgment-debtors, opposite party Nos. 1— 

-5,in the Court of the sth Munsif at Comilla. They prayed 

* Oivil Rule No, 6727 of 1919, against tho order of Babu Jogendra 


Chandra De Bbanmick, Moneiff. bib Court, Comills, dated the 28rd December, 
1912, pamed in Execution Case No. 172 of 1918 of the eaid Court, 


tww- (1) (1887) 1 0, W, N, 695, 
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for- the execution of that decree in February 1912. . The pro- 
porties of the judgment-debtors were sold for Rs. 882, on 15th 
August, 1912, but the decretal amount together with compensa- 
tion having been deposited within the statutory period under 
Order XXI, Rule 89 of the Code of Civil Procedure, the sale 
was set aside on 17th September, 1912. 

On the 12th August, 1912, opposite party Nos. 6 and 7, who 
had also obtained money decrees against the judgment-debtors, 
applied for rateable distribution of the sale proceeds, and on the 
goth August, 1912, other decree-holders, Opposite party Nos. 8 
and 9, did also make a similar application. The petitioners put 
in an objection that the money deposited under Order XXI, 
Rule 89 of the Civil Procedure Code could not be rateably 
distributed among the several creditors of the judgment-debtors. ` 

The learned Munsiff overruled the objection of the petitioners 
decree-holders, and granted the applications for rateable 
distribution,and the petitioners were allowed only Rs. 576-10 as. 
out of the sum deposited. 

Against that order the petitioners moved the High Court, 
and obtained the Rule. 

Babu Harendra Narain Mitter (with him Babu Upendra 
Kwmar Roy) for the Petitioner, submitted that the deposit having 
been made under Order XXI, Rule 89 (corresponding with 
section 310A of the Civil Procedure Code of 1882) the whole of 
the deposit should go to the particular decree-holders through 
whose diligence the properties were brought to sale and assets 
were realised. He relied on the cases of Roshun Lal v. Ram 
Lal Mullick (1), Hart Sundari Dasya v. Shashi Bala Dasya (2), 
Bikari Lal Paul v. Gopal Lal Seal (3), and Vibudkafriya 
Tirthaswami v. Yusuf Sakib (4). Judgment-creditors attaching 
after realisation are not entitled to any share in the assets: sea 
Fink v. Maharaj Bakadur Singh (5). He further submitted that 
as there had been no change in the wording of Order XXI, 
Rule 89, the intention of the Legislature could not be to allow 
other decree-holders to come in. 

Babu Fogesk Chandra Roy (with him Baby Foiindta 
Mohan Ghose) for the Opposite party. Section 73 of the new 
Code is of a wider scope than section 295 of the old Code; and 
“assets held by Court" must include the deposit made undet 
Order XXI, Rule 89 of the Code. Moreover, section 73 isa 


wil 1) (1008) T. L; B, 80 Oalo. 362 
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substantive section while Order XXI, Rule 89 is but a rule of 
procedure, and the substantive section must govern the latter. 
The cases relied on by the other side were decided under the 
old Code, and can be of no assistance for the decision of the 
present case, The learned Munsiff was right in granting the 


prayer for rateable distribution, otherwise it would mean extrema’ 


hardship upon the judgment-creditors who could not get anything 
although they were equally entitled to their share in the assets 
realised. 


Babu Harendra Narain Mitter, in reply. C. A, V, 
The judgment of the Court was as follows : 


The petitioners before us obtained-a money decree against 
certain persons, and executed it by a sale of immoveable property 
belonging to them. Two decree-holders in other suits, opposite 
parties Nos. 6 and 7, then applied under section 73 ofthe Code 
for rateable distribution of the money realised by the sale in the 
petitioner's suit ; the judgment-debtor proceeded to deposit in 
Court under Order XXI, Rule 89 money representing the 
decretal amount, and got the sale set aside; after which opposite 


parties Nos. 8 and 9 applied for rateable distribution, which was, 


made among the petitioners and all the other decree-holders, 
A Rule has been granted calling on the decree-holders other than 
the petitioners to show cause why the order made under sec- 
tion 73 should not be set aside on the grouud that the Court 
had no power to order rateable distribution, 


Under the old Code it was held by this Court in Roshun 
Lall v, Ram Lall Mullick (1) that when money was paid into 
Court under section 310A there could be no rateable distribution 
under section 295 for the terms of the former section were too 
precise to admit of the application of the latter. This followed 
the decisions in Hart Sundari Dasya v. Shashi Bala Dasya (2) 
and Bikari La, Paul wv. Gopal Lal Seal (3) where, asin this 
case, application for rateable distribution was made before the 
payment into Court under section 310À, now represented by 
Order XXI, Rule 89. This case is therefore covered by authority 
unless the alterations effected in the enactments in question 
have changed the law. Section 310A of the old Code is practi- 
cally reproduced in Order XXI, Rule 89; but section 295 is 
.eplaced by section 73. The result of this is that whereas the 


(1) (1908) I, D, B. 30 Oslo, 363. 
'(3) (1896) 1 0, W, N, 185, (8) (1897) 1 Q, W, N, 606, 
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subject-matter of rateable distribution used to be “assets realised 
by sale or otherwise in execution of a decree" itis now “ assets 
held by the Court.” It is obvious that the scope of the new 
section is thus far wider than that of the old one; but this does 
not alter the effect of the enactment in seétion 310A which is 
reproduced in Order XXI, Rule 89. 

The result is that this Rule must be made absolute and the 
order set aside. The petitioner is entitled to his’costs, one gold 
mohur. 

A.N. B. C, Rule made absolute. 


Before Sir Richard Harington, Bart. Fudge and 
Sir Herbert Carnduff, Knight, Fudge 
EAST INDIAN RAILWAY COMPANY 
v. 
BABU MADHO LAL.* 

Indian Railways Aot (IX of 1890), Soos, 77, 140,— Railway oompany— Damage 
of goods delivsred—Notios of olain to oompensation—Dirisional Traffic 
Manager, notice on, whether sufficient, 

A notice of claim in respect of goods delivered in a damaged condition by a 
Railway Company must be served as provided by seotions 77 and 140 of the 
Railways Act. 

Where, therefore, a notice of claim was served on the Divisional Traffic 
Manager of a Railway Company, and not on the Agent in India of the Company, 
the service was not a sufficient compliance with the provisionsof the Aot, and 
the sult subsequently brought against the Railway Oompany for compensation 
was liable to be dismissed inasmuch as the plaintiff 1n the action did not comply 
with the condition precedent to his suit, 

Nadia» Ohaad Shaha v. Wood (1) followed, 

V. Woods, Agent to tha Assam Bengal Railway Oompany v, Mohor Aii 
Bapari (2) explained, 

Rule obtained by the defendant Railway Company. 
Plaintiff, Babu Madho Lal, brought a suit in the Court of the 

Small Cause Court Judge at Barh, District Patna, against the 

defendant, The East Indian Railway Company, for compensation 


for damages caused to goods during transit by the defendant 


company. It appeared that before the institution of the suit the 
plaintiff served the notice of claim upon the Divisional Traffic 
Manager and not upon the Agent of the Company. 

Defendant contended fater alia that there was no sufficient 


service of notice within the meaning of the Railways Act, and 
as such the suit was liable to be dismissed, and that the company. 


* Olvi! Rule, No. 6688 of 1914, koci the decison of the Small cour 
Oourt Judge of Barh, Distriot Patna, dated the 20th August, 1912, 
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was absolved from all liability according to the terms of the 
contract, : 

The learned Small Cause Court Judge overruled the 
objections of the defendant, and decreed the plaintiff's suit. 

Againstthat decision the defendant company moved the 
High Court, and obtained this Rule, 

Babu Hari Bhushan Mukherjee, for the petitioner, submitted ` 
that the Munsif- was wrong in decreeing the suit against the 


Railway Company inasmuch as the consignor signed a Risk-note . 


in Form A, which absolved the company from all liability. 
Besides, the notice of claim not having besn served on the 
agent of the company, as required by sections 77 and 140 
of the Railways Act, the suit was incompetent and could not be 
maintained: See Great Indian Peninsula Railway wv. Devas: 
Verses (1) and Nadiar Chand Shaka v. Wood (a). 

Babu Ganesh Dutt Singh, for the Opposite patty, contended ` 
that the Risk-note did not absolve the company from the 
liability. The notice of claim having been served before the ' 


Divisional Traffic Manager of the company, there was -& - 


sufficient compliance with the provisions of the Act. The 
company took all the steps that they could and ought to take, ' 
and fought out the case. The suit was quite competent. He" 
relied on the case of V. Woods, Agent to the Assam Bengal- 
Railway Company v. Meher Ali Bepari (3) in support of his 
contention. : 

- The judgments of the Court were as follows : 

Harington J.—This is a Rule to set aside a judgment 
given against the East Indian Railway Company on the ground, 
amongst others, that no claim was served on the company ` 
under the provisions of section 77 of the Indian Railways Act. 
That section provides that a claim such as the present claim ~ 
which is made in respect of goods which are delivered in a^ 
damaged condition shall not be enforced unless it is made in” 
writing to the railway administration within six months from the 


date of the delivery of the goods. Now, section 140 provides . 


how that claim isto be served and enacts that any document 
required or authorized by this Act to be served on a railway 
administration may be served, in the case of a railway adminis- 
tered by the Government, on the manager and, in the case of 
a railway administered by a railway company, on the agent in. 
India ofthe Railway Company; and, then it goes on, in the 
' (d (107) 9 Bom. L. B. 943. (30 (197) I, L. B, 85 Calo, 194, 
(8) (1908) 18 0, W, N 24, ; 
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sub-clauses, to describe how that claim is to be served which 
it is unnecessary to deal with in this case. The complaint 
made by the Railway Company in the present case is that the 
judgment of the lower Court cannot stand because the sections 
ofthe Railways Actto which I have referred have not been 
complied with. The claim in question was served within six 
months but it was served on the Divisional Traffic Manager 
and the learned vakil for the opposite party argues that that 


is a sufficient compliance with the provisions of the Act. It is ° 


quite clear to me that it is not so. There is a direct authority 
contrary to the view taken by the learned vakil which is to be 
found in the case of Nadtar Chand Shaka V. Wood (1), and that 
case laid down that the notice must be served as provided by 
section 140 and that the service on the Trafic Manager in the 
case of a railway administered by the Railway Company instead 
of on the agent is not a service within the Act. It is perfectly 
clear to my mind that that decision is a perfectly correct one. On 
the other hand, reliance has been placed by the learned vakil on 
‘the case of P. Woods, Agent to the Assam Bengal Rathgay Com- 
pany v. Meher Ali Bepari(a) If that case purported to lay 
down as a matter of law that a service on the Traffic Manager 
was a sufficient compliance with the Act and was a good 
service as on the agent, I shall not be prepared to agree with it. 
But the decision appears to have gone on the finding come 


to on the particular facts of that case that the agent -had autho-: 


rized the Trafic Manager to receive the notice; at least, that 
is the fact, as I follow the judgment. The result is that, in 
my opinion, this Rule ought to be made absolute on the very 
short ground that the plaintiff in the action did not comply with 
the coudition precedent to his suit which is found in section 77 
of the Railways Act by not serving the claim as provided by 
section 140 of that Act. On this ground, the Rule is made 
absolute with costs, the hearing fee being assessed at one gold 
mohur. 


Carnduff J.—1I agree. l 
AN B. C Rule made absoluta, 


(1) (1907) T. L. R. 85 Oalc. 194. 
(2) (1908) 18 O. W. N. 34, 
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Before Mr. Fustice Coxe and Mr. Fustice Mullick, 
GOBINDA CHANDRA RAY 


v. 
GOPAL CHANDRA PANDIT.* : 
Transfer of oase—~COrimiasl Procsdurs Code (Aot V of 1898) Seo, 598—BSsourity 

Jor keeping pacce—Magintrate acting a: private arburator— Magistrate, 

V can subsequently try. 

Where a Magistrate has dealt with a dispute between two parties in an 
Informal manner as a private arbitrator : 

Held, he should not afterwards deal with the same dispute between the 
seme parties ss a Magistrate, as ıt would be inconvenient and embarrassing 
for him to do so under the strict restrictions of the Prooedure Oode and the 
Evidence Act and as his previous informal knowledge must necessarily hamper 
him at every!turn, 

Rule obtained by the Accused. 

Application for transfer under section 526 of the Code of 
Criminal Procedure in proceedings under section 107 of the 
said Code. 

The facts of the case were as follows : 

A family dispute between the petitioner and his mother 


regarding family properties resulted in an application made 
by the latter praying that proceedings under section 107 of the 


. Code of Criminal Procedure be drawn up against the petitioner 


and his officer. The Subdivisional Magistrate seeing what the 
application really meant offered to mediate and settle the disputes. 
By consent of both the parties he was appointed a sort of a 
private arbitrator. The proceedings under section 107 were 
necessarily dropped. The terms suggested by the sub-divisional 
Magistrate for amicable settlemant were not agreed to by the 
petitioner who unsuccessfully applied for a modification and the 
arbitration fell through. The proceedings under section 107 
were then revived on a fresh application by the opposite party 
and the petitioner was called upon to shew cause. The petitioner 
first applied to the Sub-divisional Magistrate for a reference 
to the District Magistrate for a transfer and then to the District 
Magistrate himself who rejected his petition. 

Babus Sharat Chandra Roy Chowdhury and Govinda 

Chandra Chakraverty for the Petitioner. 
Babu Srisk Chandra Chowdhury for the Crown, 


* Orlminal Revision No, 190 of 1918, 


Vor, XVIIT.] HIGH COURT. 181 


The judgment of the Court was as follows : 
'This was a Rule calling upon the District Magistrate to show 1918, 
cause why a certain case should not be transferred from the file Gobinda Chandra 
of the Sub.Divisional Magistrate on the ground that he had Gopal stead f 
acted as a private arbitrator in the same dispute. — 

We think that on the whole this Rule should be made abso- Maro, 6. 
lute. It must necessarily be in our opinion, very inconvenient 
and embarrassing to the Magistrate after he has dealt with this 
dispute in an informal manner as a private arbitrator subse- 
quently to deal with the same dispute between the same parties 
as a Magistrate uuder the strict restrictions of the Procedure 
Code and the Evidence Act. We have no doubt whatever that 
he would do his utmost to be perfectly fair and to observe those 
restrictions. But it seems to us that his previous informal 
knowledge must necessarily hamper him at every turn. 

Accordingly the Rule will be made absolute. The case will 
be transferred to such other competent Magistrate as the District 


Magistrate may direct. 
D. K. R. Rule made absolute. 


APPELLATE CIVIL. 


Before Sir Lawrence Fenkins, R. C. I. B., Chief Fustice, and Sir 
Asutosh Mookerjes, Knight, Fudge. 
GOLAB CHAND 


v 


JANKI KOER l I 
AND oa 

1918. 
JANKI KOER ~— 

June, 94, 25 

Ps July, 8. 
GOLAB CHAND.* IEEE 
Baltpetra. cwolusice right to dig—Nimak Sayar Mahal, Permanent Getilement of . 


—Heasonable right of  wser— Permanent — Beitlomeni — Assets — Grani — 
Review— Appeal, restoration and re-hoaring of. 
The first matter to be determined in considering the effcot of & Permanent 


* Appeal from Appellate Decree No. 1853 of 1907, against the decree of 
Babu Umes Obandra Sen, Sub-Judge, Moxzafferpore. dated the 87th March, 1907, 
affirming that of Babu Asutosh Ghose, Munsiff, Motiban, dated 27th January, 


1906. 
Appeal No, 89 of 1910, under clause 16 of the Letters Patent, against the 


judgment of Mr. Justice Oarnduff, dated the 28rd March, 1910, ın Appeal from 


Appellate Decres No 1858 of 1907 

A from Appellate Decree No, 628 of 1908, against the Dearee of 
B, 0. ms Eq., District Judge, Mozufferpur, dated the 7th December, 1£07, 
modifying that of Babu Sham Narain, Munm/ff, Motihari, dated the 4th Jone, 


1907. 
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Settlement is, what were the assets of the estate then settled, The doctrine 
of English real property law, with its maxim ejws est solum ejus cx usquse ad 
coslun ot ad inferos is inapplicable to the settlement of estates ia Behar, 

A grant carries with it the means reasonably necessary for its enjoyment, 

A separate right exists in respect of saltpotre, 

Where both the xemindari and the Mimah Sayar Mahal within the semin- 
dari were separately settled under the Permanent Settlement, the proprietor of 
the Mimah Sayar Wokal is entitled to enter on the land comprised in the estate 
of the zemindar and exercise therein in a reasonable manner the rights vested 
under the grant (s g. the exolusive right to dig saitpetre' The mode of 
reasonable user in such cases, explained. 

Ths Government of Bengal v Nawab Jafur Hossein Khan (1), distinguished, 

In the case of the King's Prerogratice in Salipetre (3), referred to. 

Golab Chand v. Janki Koer (B*, sot aside on review. 

An appeal was heard and disposed of by two Judges of the High Oourt, 
After the retirement of one of the Judges, the other Judge entertained an 
application for review of judgment and granted it; he subsequently prooeedod 
to hear the appeal and delivered a judgment in agreement with and confirma- 
tion of the judgment by which the appeal had been originally disposed of. 
The plaintiff appealed under clause 15 of the Letters Patent : 

Held, that as soon as the review had been admitted, the appeal was 
restored, and could thereafter be heard only by the Division Bench in charge of 
the Group to which the appeal belonged. 

Appeal No. 1353 of 1907 was by the Defendants, and Appeal 
No. 628 of 1908 was by the Plaintiff. 

The suits were substantially for affirmation and protection 
of an exclusive right to collect nitrous earth in a Mimak Sayar 
Mekal of Sarkar Champaran and for injunction restraining the 
defendant from interfering with the reasonable exercise of the 
right. The defendant contended that as it would be incon- 
sistent with his zemindari right, it could not be upheld and the 
utmost the plaintiff could claim was the right to collect revenue, 
if saltpetre happened to be manufactured. The suits were heard 
separately by different Munsiffs, and were decreed. The defendant 
preferred separate appeals, which were heard by different District 
Judges. The appeal in the first suit was dismissed, while the 
appeal in the second suit was decreed. The defendant appealed 
to the High Court in the first suit (No. 1353 of 1907), while the 
plaintiff appealed in the second suit (No. 628 of 1908.) The 
former appeal became ready for disposal first and was heard ; the 
latter appeal was adjourned from time totime, to abide the 
result of the former appeal, as precisely the same point was 
involved in the two appeals. Appeal No. 1353 of 1907 was heard 
in the first instance by Mitra and Carnduff JJ. on the 11th aud 
14th December, 1908. The judgment of their Lordships, delivered 


(1) (1861) 5 M, I. A, 457. ,3) (1607) 18 Oo. 12, (3) (1908) I. L, B. 86 Calo, 267, 
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on the 17th December, 1908, by which the suit was remanded, 
is reported in Golab Chand v. Fanki Koer (1). After the retire- 


ment of Mr. Justice Mitra from the Bench, the plaintiff respon- - 


dent applied for review of judgment. This application, according 
to the Rules of the Court, was heard by Mr. Justice Carnduff 
alone, and on the 17th May, 1909, his Lordship directed a Rule 
to issue, calling upon the defendant opposite party (the success- 
fal appellant) in the appeal to show cause why a review of 
judgment should not be granted. The Rule was heard on the 
and August, 1909, by his Lordship, and, on the 11th August, 1909, 
the following judgment, admitting the review, was delivered by 


Carnduff J.—This is an application for a review of the judg- 
ment of Mr. Justice Mitra and myself which has been reproduced 
in the current volume of the Caloutta Series of the Indian Law 
Reports at pages 269 and 270. The plaintiff Maharani sought 
for (a) a declaration of her “ right to a monopoly in the manufac- 
ture of saltpstre and the collection of saltpetre earth" in a 
certain village in the District of Champaran, (4) an injunction 
restraining the defendants from infringing that right, and (c) an 
order that either the di: for the manufacture of saltpetre ia the 
village be demolished or possession thereof be delivered to her. 
The suit was decreed by both the Courts below, and my learned 
brother and myself, by holding that the Maharani was undoubtedly 
entitled to a declaration of her right as the Permanent Settle: 
ment' holder ofthe Nimak Sayer Mehal of Sarkar Champaran 
which includes the village in question and thus concurring 
on the main point at issue, practically approved their decision. 
But we also found—and this was admitted on behalf of the 
Maharani—that the relief asked for had in certain respects 
been faultily described and that the decree accordingly required 
soms modification, and, before disposing of the appeal, we 
directed a remand for the purpose of ascertaining the precise way 
in which the exclusive right claimed by the plaintiff had been 
exercised in the past. 


It is this order for remand which the petitioner seeks to have 
reviewed, and, Mr. Justice Mitra having left the Court, I am 
moved to allow this to be done on two grounds, namely, frst 
that the further enquiry directed is outside the scope of the suit 
and wholly unnecessary, and, secondly, that the order took the 
plaintif respondent, by surprise, so that she had no opportunity 
of contesting its expediency. 


(1) (1906) I, L, E, 86 Calo, 297. 


1900. 
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Taking the second ground first, Iam bound to admit that 
there was, so. far as I remember, no argument or discussion of 
any kind at the bar as to the necessity for any remand, and that 
our order directing one was of the nature of an afterthought. 
And, as to the remaining contention, I confess that I am impressed 
byit. The broad issue upon which the case went to trial, was 
well understood, and it was simply as to whether or not the 
plaintiff had, by virtue of the settlement with her of the Nimak- 
Sayer Mehal, a right to take away herself or through others 
any saltpetre-producing earth in the village referred to, although 
she had no proprietary right therein; and, while it cannot be’ 
denied that she is not entitled to a monopoly for the manufacture 
of saltpetre, or to an order for the demolition or possession of 
the dhs, or to any mesne profits, it is not clear that any question 
of past user is involved in the case. : 


In these circumstances, I am of opinion that this application 
should be allowed and the order of remand re-considered. And 
I hold—see Reasut Hossein v. Hadjee Abdoollah (1)—that it is 
open to me to admit the case to a review. I make no order as 
to costs. 


The appeal was then, by direction of his Lordship, set down 
to be re-heard before him, on the r1th March, 1910. The follow- 
ing judgment was delivered on the 23rd March, 1910, by i 


Carnduff J.—This review of judgment arises out of a suit 
brought by Maharani Janki Koer in respect of the right of the 
Bettiah Raj to what is known as the Nimak Sayer Mehal of Sarkar 
Champaran, The opposite party (the defendant in the suit) 
are the proprietors of Mouza Manpura, which is in Champaran, 
and the case of the plaintiff, who is the petitioner now before 
me, was that they had infringed her right by preventing her 
licensees from collecting saltpetre-producing earth on their estate 
‘and by themselves establishing a manufactory or de: and 
granting on their own account licenses for the manufacture of 
saltpetre. The Court of first instance was, in these circums- 
tances, asked (a) to declare the petitioner’s right toa monopoly in 
respect of the manufacture of saltpetre and the collection of salt- 
petre-producing earth in Manupara, (4) to issue an injunction 
restraining the opposite party from infringing that right; and 
(c) either to order the demolition of the dei or to put the 
petitioner in possession thereof. 


(1) (1876) L. B, BI. A 331 
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The suit was decreed in full by the Munsiff and an appeal 
to th» Subordinate Judge was dismissed. On second appeal 
to this Court, Golab Chand v. Fanki Koer (1) it was frankly 
conceded on behalf of the respondent Maharani that none of the 
reliefs specified above, expressed as they were in terms ofa 
monopoly, could lawfully be granted. It followed that the decree 
appealed against must be modified, and there seemed to my 
learned brother Mitra (since retired) and myself that there were 
three courses prima facie open to us, either (1) to allow the appeal, 
dismiss the suit and leave the respondent to bring, if so advised 
and if possible, a fresh suit properly framed ; or (2) to modify the 
decree ourselves ; or (3) to direct the remand. ' 

The first of these courses I need hardly discuss on this peti- 
tion. It would certainly not have suited the petitioner. 

As regards the second, the only modification which we felt 
we could make on the materials before us, would have been to 
alter the decree so as to declare that the plaintiff as being the 
permanent settlement holder under the Government was entitled 
to the Nimak Sayer Mehal, whatever that might connote, of 
Sarkar Champaran (including Manpura), and to an injunction 
restraining the opposite party from interfering with that right, 
whatever it might be; for there seemed to us to be no findings 
of fact by either of the Courts below sufficient to guide us in 
declaring, in the sense of defining, the petitioner's right. The 
learned Munsiff's finding amounts only to this that the petitioner 
i» entitled to the monopoly claimed in her plaint and that 
admittedly cannot lawfully be decreed in her favour. The lower 
appellate Court, no doubt, described the Nimak Sayer Mehal as 
the royalty or revenue paid by the manufacturing nooneahs and 
found that the petitioner was the sole owner thereof, but that 
finding is indefinite, and it becomes still more so when reference 
is made to Bengal Government v. Nawab afar Hossein 
Khan (a, which the learned Subordinate Judge has accepted as 
giving a short history of this Nimak Sayer Mehal. From the 
judgment of the Privy Council in that case, and also from the 
correspondence copies of which have been furnished by the 
respondent and relied upon in support of her argument, it would 
seem that the Nimak Sayer Mehal is the State's share, three 

‘eighths, of the value of all saltpetre produced in the Sarkar, the 
manufacturing sooneaks being entitled to one-half and the 
petitioner of the soil to the remaining one-sighth, The semindars 
in whose lands the saltpetre was produced, so runs the judgment 


(1) (1908) L L, B, B6 Oalo, 267 (371.) — (3) (1854) 5 M, L A. 487. 
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of Turner L. J., collected it from the noonsaks or manufacturers 
in kind, receiving from them about one half of the produce, of 
which the zemindars retained one-fourth and delivered the 
remaining three-fourths to the officers of ths Government, and 
the same mode of collection and division seams to have prevailed 
after the Company's accession to the Dewany, except that the 
collection from the woowsaks and the subsequent distribution of 
it was made in money according to the actual current value of 
saltpetre. The public revenue thus consisted of thres-fourths 
of the one-half which was received from the nooneaks, and 
apparently the right to this was the Nimak Sayer Mehal which 
was settled permanently by the Government with the petitioner's 
predecessor in interest, But there is no finding as to this, and 


Mr, Justice Mitra and I, thinking that the result of leaving the ~ 
_ matter undecided by modifying the decree in the terms indicated 


above would be further litigation and the multiplicity of suits, 
elected the third course and made the order of remand which I 
am now asked to concede as uncalled for and unnecessary. 
Dr, Rash Behary Ghose contends that all that need and should bs 
done is to alter the faulty language of the decree which follows 
the loose wording of the plaint and to make some such declara- 
tion as that the petitioner is entitled to the exclusive right to the 
use, for the manufacture of saltpetre, of all saltpetre-producing 
earthin Manpura. But he admits that the consequence (which 
he would welcome) would be that no saltpetre-producing earth 
could be collected until the opposite party and the sooneghs 
had come to terms with the petitioner. 

This would of course place the petitioner in a position of 
great strength, but it would not settle the dispute by any means, 
for,as must be evident from what I have already said, the question 
would remain, whether she could impose her own terms unfetter- 
ed or whether there are terms, so far undiscovered in this suit, 
under.which the mehal was settled and by which she would be 
bound. Judging from what there is on the record, I am inclined 
tothink that the latter is the true state of affairs; but the 
inevitable result of leaving the matter undecided would be 
another suit. 

Iam confirmed, then, in the belief that we were right in 
directing a remand and our order to that effect will therefore 
stand. The petitioner must bear the costs of the review which I 
assess at five gold mohurs. 

Against this judgment, the plaintiff preferred an appeal undet 
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clause 15 of the Letters Patent. At the hearing of the appeal, 

on the 37th May, 1913, it was argued that Mr. Justice Carnduff 
having admitted the review, the appeal was restored, and could be 
heard, only by the Division Bench in charge of the group to 
which the appeal belonged. 


The following judgment was delivered by 


Jenkins C. J.—We hold that the review was admitted ; and, 
we further decide that Mr. Justice Caraduff was not competent 
to hear the appsal. His judgment must, therefore, be set aside, 
and the appeal from appellate decres restored, We make no 
order as to the costs of this appeal. 


As the appeal belonged to the Patna group, it would, after 
the above order, be heard by the Division Bench in charge of that 
group (N. R. Chatterjee and Walmsley JJ.) But, inasmuch as 
Mr. Justice Chatterjee, when at the Bar, had appeared for the 
plaintiff at various stages of these proceedings, the Chief Justice, 

- upon the application of the parties, cons ituted a Special Bench, 
consisting of His Lordship himself and Mr. Justice Mookerjee, 
to hear the restored Appeal from Appellate Decree No. 1353 of 
1907. Appeal No. 628 of 1908, which had stood adjourned, was 

--set down to be heard at the same time. 

Babu Golap Chandra Sarkar and Dr. Dwarka Nath Mitra 
for the Appellant in Appeal No. 1353. 

Dr. Rash Behary Ghose, Babus Ram Charan Mitra and 
Manindra Nath Banerjee for the Respondent. 

Babus Ram Charan Mitra and Manindra Nath Banerjee 
for the Appellant in Appeal No. 628. 

Babu Golap Chandra Sarkar and Dr. Dwaika Nath Mitra 
for the Respondent. C. A. V, 

The judgment of the Court in the first appeal was 
delivered by 

Jenkins C. J.—The subject of this litigation is the Nimak 
Sayar Mehal of Sarkar Champaran, to which the plaintiff, 
the present owner of the Bettia Raj, claims to be entitled. 
The defendant is the zemindar of the village Manpurs, within 
the limits of which the plaintiff claims to exercise the rights 


that, in her view, appertain to ani substantially constitute her - 


mehal, The plaintifs claim has been embarrassed by the 
unhappy language in which her plaint was originally 
framed, for, as expressed, it claims the affirmation of a 
monopoly. But, notwithstanding this, the substantial meaning 
of the document iş fairly evident, though it might possibly, 


July, 4. 
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be misunderstood. We have accordingly allowed an amendment 
so that the plaintifs claim might be formulated in happier ` 
and more precise linguage. It is a mistake to suppose 
that the plaintiff seeks a moaopoly; all she really seeks is 
the affirmation and protection of an exclusive right in 
accordance with the mode in which it has been exercised 
by ber and her predecessors for generations. The plaintiff 
asserts, and it is the fact, that this mehal was settled with a 
predecessor in title at the time of the Permanent Sattlement.. 
The defendant alleges, and it is also the fact, that the zemindari 
in the village Manpura over which the plaintiff claims these 
rights, was also ssttled at the Permanent Settlement. 

The rights claimed by the plaintiff are to collect, either 
herself or by those claiming under her, nitrous earth throughout 
an extensive area, which includes village Manpura, in order to 
extract therefrom the saltpetre that it yields. The mode of 
operation is described in Harington's Analysis Vol. IHI and Sir | 
William Hunter’s Statistical Account of Bengal VoL XIII. No 
separate or further right to this earth is claimed. The defendant 
maintains that this would be inconsistent: with his zemindari 
rights and cannot be upheld. All that the plaintiff can claim, 
according to him, is the right to collect revenue, if saltpetre ^ 
happens to be manufactured, a possibility of which he claims 
to be the sole arbiter—and nothing more. As authority for this 
view, Zhe Government of .Bengal v. Nawab Fafur Hossein 
Khan (1) has been cited to us, and no doubt it was said of the 
Nimak Sayar Mehal there in question that it was revenue. If 
by that is meant that every Nimak Sayar Mehal is a right to 
collect reyenue, if any chanced to be earned, and nothing more, 
then we should of course follow the decision without question. 
But that is not how we read the decision, and we think this case 
must be determined on its own circumstances. . 

When considering the effect of a Permanent Settlement, the 
first matter to be determined is what were the assets of the 
estate, then settled, and here we have to consider what were the 
assets of the two estates, the zemindari and the Nimak Sayar 


- Mehal. It is very necessary not to be influenced by the doctrines 


of English real property law, with its maxim «us est solum 
ejus est usque ad coslum et ad inferos. On the settlement of 
estates in Behar, interests could be moulded in disregard of this 
maxim. Thus, in the well-known case of the Aurungs of 
Birbhum, Goorooperskad Bose v. Birnoochurn Heyra (2), there 


(1) (1854) 5 14, T, A, 467. — (8) (1811) 1 Bel, Rep, 458, 
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Was a separation of the Aurungs and the surface of the soil, and 
there were two separate estates, the, zemindari and the Loka 
mehal. So again in Byjnanth Mujmoodar v. Deen Dyal Gooput (1), 
there was a similar separation of the zemindari and the dunkur, 
of the soil and the trees. We start here with the fact that there 
was a settlement of the zemindari and a separate settlement of 
the Nimak Sayar Mehal, and further that the assessment on it 
shows that the mahal was of considerable value. What passed 
under this settlement cannot have been of the precarious 
character suggested on behalf of the defendant, for it was argued 
that the plaintiff had no right to come on to the land except by 
the leave and license of the defendant, much less to authorize 
others to utilize the nitrous soil for the collection of saltpetre, 
The plaintiff in that case would be in a sorry plight: she is 
under an obligation to pay a considerable revenue to the Govern- 
ment in-respect of the mehal but would have no right, except on 
sufferauce, to make the mehal a source of profit for the discharge 
of that revenue. This appears to us to be an untenable position 
that is taken up by the defendant, a recent purchaser of the 
zemindari, It is an innovation which has originated with him 
and offends the principle that a grant carries with it the means 
reasonably necessary for its enjoyment. Cutcungue aliquis guid 
concedit, concedere videtur et id sine quo res ipsa esse non potust.* 
* Both the litigants claim under the same grantor ; both grants date 
from the Permanent Settlement and must have been intended to 
be effective ; and yet, if the defendant's view be right, the grant 
ofthe Nemak Sayer Mehal would have been deceptive and in 
a large measure futile. The answer to his contention is that the 
Nimak Sayar Mahal was no part of the assets of the zemindari. 
It is interesting to note that even in England a separate right 
in respect of saltpetre has been recognised. It was held in The 
Case of the Kings Prerogative in Saltfetre (2), that the King 
had a prerogative entitling him to enter into any man's land and 
, dig saltpetre for making gunpowder. In Bacon’s Abridgement, 
Vol. VI p. 416, the result of the case is summarised as follows: 
“t My Lord Coke observed, (1), that it must be done with as much 
conveniency and as little to the prejudice of the owner of the 
ground as possible; and consequeutly that the digging in a 
man’s house, barn, outhouse, &c., or weakéning the walls of any 
such house, &c. was unlawful; (2) that the soil or ground must 
m 1810) 2 Bel. Bep. 188 (2) (1607) 18 Oo, 18. 
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be made and left as commodious to the owner as it was before : 
(3) that it was in the nature of a purveyance and an incident 
inseparable to the Crown and could not be granted or demised 
over to another : (4) that the owner of the land could not be 
restrained from digging and making saltpetre ; the King not 
having an interest in it as he had in gold and silver in the land 
of the subject. 

The third and fourth of these observations afford no guide in 
this case, for the right to dig saltpetre has been made a separate 
estate, as could lawfully be done, and is not an asset of the 
zemindari estate. The first and second observations are instructive 
as illustrating what appeared to eminent judges to be a reason- 
able mode of exercising the right. 

But it is still more instructive to turn to the judgment itself, 
where matters are discussed in more detail, and the points there 
indicated were resolved by them all una voce. Thus it was 
resolved that the King “ may dig for saltpetre for this that the 
ministers of the King who dig for saltpetre are bound to leave the 
inheritance of the subject in so good a plight as they found it." 

Further it was resolved, “The ministers of the King cannot 
undermine, weaken or impair any of the walls or foundation 
ofany houses, be they mansion houses or outhouses or barns, 
stables, dovehouses, mills or any other buildings; and they 
cannot dig in the floor of my mansion house which serves for the 
habitation of man ; for this that my house is the safest place 
for my refuge safety and comfort and of all my family as well in 
sickness as in health, and it is my defence in the night and in the 
day against felons, mis-doers, and harmful animals ; and it is very 
necessary for the weal public, that the habitation of subjects 
be preserved and maintained.” Later it is said, " Also the 
ministers of the King cannot dig the floor of any barn employed 
for the safe custody of any corn, hay &c, of the owner for 
that the floor of a barn cannot be made dry and serviceable again 
ina long time: but they may dig in the floors of stables 
and ox-houses so that there be sufficient room left for the 
horses and other cattle of the owner: and so that they repair 
it in convenient time in so good plight as it was before ; also 
they may dig in the floors and cellars of vaults, so that there be 
sufficient room for the necessaries of the owner ; and so that the 
wine, beer and other necessary provisions of the owner be not 
removed or in any sort impaired. And they may dig any mud 
walls which are not the walls of any mansion house, so that 
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order be taken that the mansion house be well defended as it was 
before, and so they may dig it in the ruins and decays of any 
house or buildings which are not preserved for the necessary 
habitation of men. They ought to make the places in which 
they dig so well and commodious to the owner as they were 
before... They ought to work in the possession of the 
subject, but betwixt sunrising and setting ; so that the owner 
may make fast the door of his house and put in defence 
against mis-doers......They ought not to place or fix any furnace 
vessels or other necessaries in any house or building of the 
subject without his consent or so near any mansion house, 
as by it, it may receive prejudice or disquiet. They ought not to 
continue in one place over a convenient time, nor to return 
again to the same place before convenient time (which is long 
time) be passed." 

I have cited at length from this interesting judgment, not 
because it is in any sense conclusive of this case, but because it 
presents a fair picture of what would bea reasonable user under 
the right to dig and take saltpetre in the ground of another, 
though, it is obvious, in some respects it speaks of mmatters 
which are foreign to the conditions of this country. It is 
also interesting to note that after this case had been decided 
in 1607, to facilitate operations by saltpetremen, King Charles I 
forbade paving or bricking of dove houses or stables, ordering 


that floor should be of good mellow earth and that saltpetremen’ 


should not be hindered (Selden Society, Select Charters, Vol. 28, 
Introduction p. LXXX). Where private ownership was 
thus invaded, machinery for compensation was set up, andit was 
directed that differences of compensation were to be settled 
before two neighbouring Justices (p. LIX). Subsequently, 
inthe Charter granted to the Saltpetre Company in 1693, 
during the reign of William and Mary, it was expressly provided 
that the grantees were not to be deemed to have power to enter 
into or dig or break up any messuages, houses, outhouses, pigeon- 
houses, ox-houses, stables, stalls or the lands or grounds of any 
subject of Their Majesties without the consent of the owners 
or possessors thereof, first freely had and obtained. (Selden 
Society, Vol. 28, Select Charters of Trading Companies, p. 234 
at page 237). In the case before us, the two estates were 
separately and independently created, as we have seen, at the 
time of the Permanent Settlement ; consequently the proprietor 
of the Nimak Sayar Mehal is entitled to enter on the land, 
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comprised in the estate of the defendant and exercise thereon 
ina reasonable manner the -rights vested in her under the 
grant. - 

I therefore held that the plaintiff is entitled to a declaration 
that she is the owner of the Nimak Sayer Mehal of Sarkar 
Champaran and that by virtue thereof she, her agents; servants 
and workmen, lessees and licensees are entitled to enter on the 
land of village Manpura described in the plaint, and to exercise 
an exclusive right to dig for saltpetre, but so that this be done 
with as little inconvenience and prejudice as possible to the 
defendant as the owner of the village, and that the ground be 
made and left as commodious to the defendant as it was before. 
And there should be an injunction restraining the defendant 
from interference with the reasonable exercise of this right. 


As the plaint in its original form occasioned the prolonga- 
tion of this litigation, the plaintiff must pay the costs throughout. 
The same decree will be passed in the other appeal. 


A. T. M. Appeals allowed ; suits decreed. 


Before Sir Lawrence Fenkins, K. C. J. E, Chief Justice and 
Sir Asutosh Mookerjee, Knight, Fudge. 
DURGA SUNDARI SEN GUPTA 


vU. * 
RAMKRISHNA PODDAR.* 
Hindu widow, f oan devise property inkertiod from Maband with oontent of 
RADE rovertionara, - 

A Hindu widow cannot with the consent of the next reversioners bequeath 
properties inharited by her from her husband so as to confer an absolute title 
upon the devises. : : 

Appeal by the Plaintiff. 

Suit for a declaration of devisee's (plaintiff's) title to the 
devised properties and for a declaration that the properties were 
not liable to be attached and sold in execution of the mortgage 
decree of the principal defendant, the respondent, obtained against 
the defendants Nos. 2 to 4 and father of defendant No. s. The 
respondent after selling the mortgaged property, attached the 
property in dispute as belonging to his mortgagors for the 


* Letters Patent Appeal No. 163 of 1911, under section 15 of the Lettors 
Patent, against the decision of Mr Justice N. Ohatter]ee, dated the 39th 
August, 191], in Appeal from Appellate Decree No. 2852 of 1909, a st the 
ETE of G. "Mui aa ie Judge of Tippera, dated 1st November, 

affirming of Ba adan Mohan H fad Oourt of Ohand- 
pur, dated the #2nd June, 1908. TNT 3 
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balance due under the decree. The plaintiff preferred a claim, 
which was dismissed. The suit was dismissed by the Courts 
below. The appeal to the High Court, was heard on the 6th 
July, 1911. 

The following judgment was delivered by 

N. Chatterjee J.—The question raised in this appeal is 
whether a Hindu widow can with the consent of the next male 
heirs of her husband bequeath properties inherited by her from 
.her husband so as to confer a title upon the devisee. 

It appears that one Sarada Sundari Dasi.inherited certain 
properties as heiress of her husband Kashi Chandra. She 
executed a will with the consent of her husband's reversioners 
whereby she bequeathed the property in dispute in favour of the 
plaintiff in the present case who is the wife of one of the 
reversioners. 

The defendant No. 1 obtained a mortgage decree against 
the defendants 2 to 4 and the father of defendant No. 5 and after 
the sale of the mortgaged property attached the property in 
dispute as belonging to them for the balance due under the 
decree. Thereupon the plaintiff preferred a claim to the pro- 
perties basing her title upon the will of Sarada Sundari. The 
claim having been disallowed she brought the present suit for a 
declaration of her title to the properties under the will and for 
a declaration that the properties were not liable to be attached 
and sold in execution of the decree of the defendant No. 1. 

Both the Courts below have dismissed the suit and the 
plaintiff has appealed to this Court. The title of the plaintiff 
depends upon the validity of the will of Sarada Sundari. 

It is now well-settled that a Hindu widow can with the 
consent of the next reversionary heir transfer inier vivos the 
estate inherited by her so as to confer an absolute title on the 
transferee (see Barangi Singh v. Manokarnika Baksh Singh (1). 
A Hindu widow can also dispose of her siridkan property by will 
` to the same extent as she can dispose of it during her life-time, 
in other words the power of devise is co-extensive with the 
power of gift. The principle, however, upon which a transfer 
inter vives by a Hindu widow with the consent of the nearest 
reversioners passes an absolute title to the transferee cannot 
apply when inherited properties are sought to be bequeathed 
by will. During her life-time the widow may relinquish her 
estate in favour of the next male heir of her husband, the 

(1) (1007) L, B, 36 L A. l; 1. L. B, 80 All. 1. i 
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succession is thereupon accelerated and the reversioner gets an 
absolute estate, who can thus convey au absolute title to another, 
and it follows as a logical consequence that the same result may be 
obtained by the next reversioner joining with the widow, in 
alienating the property to another, or by giving his consent to an 
alienation by the widow. A will however can operate only on 
death, and the interest of a Hindu widow in properties inherited 
by her ceases on her death, and there isthus nothing left npon 
which her will can operate, Atthetime when the will comes into 
operation, she has no right whatever and she cannot dispose of by 
will of what does not belong to her. The reversioners during the 
life-time of the widow have no interest which they can dispose of 
by will and their consent at a time when the widow has ceased to 
have any interest cannot have the effect of passing any title to the 
property. On her death the properties vest in the reversionary 
heirs and they are then the only persons who can deal with the 
properties. I do not ses how the widow who has an interest 
in the property only during her life-time which she does not 
dispose of, and the reversioners who have no present interest 
and whose interest will come into existence after the death 
of the widow can jointly make a will, and if they can not jointly 
make a will how the consent of the reversioners to such a will 
executed by a Hindu widow can make it valid. 

I am accordingly of opinion that the consent of the rever- 
sioners cannot make a will executed by a Hindu widow with 
respect to properties inherited by her valid so as to confer any 
title upon the devisee. : 

It was however contended on behalf of the appellant that 
even if Sarada Sundari had no power to dispose of immoveable 
properties inherited by her by will in favour of the plaintiff, she 
had bequeathed by the same will her movable properties to the 
reversioners, and they having elected to confirm the dispositions 
by accepting the bequest as to movables, the defendant No. 1 
the creditor who does not stand in a better position than the 
reversioners is also bound by the election, and the case of 
Mangaldas v. Ranchhoddas (1) is relied upon in support of the 
contention. . 

The question was not raised in the Courts below and it 
depends upon facts which have not been gone into. I do not 
think however there is any force in the contention. 

In the Bombay case a Hindu widow died making a will 


(1) (1889) I. L, B. 14 Bom, 488. 
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of property which came to her on the death of her husband. 
She bequeathed- Rs. 2.000 to the plaintif and the immovable 
property to the defendant's father. The plaintif and the 
defendant's father were the heirs of her husband. The plaintiff 
sued for the legacy under the will and for half of the immovable 
property as heir. It was held that the plaintiff having elected 
to take the legacy could not get one-half of the immovable 
property. But in Bombay the current of authorities is in favour 
of the widow's absolute power of disposal over inherited movable 
properties (see Mayne's Hindu Law, 7th Edition, page 869), 
whereas in Bengal the widow's power of disposal of movable 
properties inherited by her is the same as her power with regard 
to immovable property similarly inherited (see Durga Natik 
Pramantk v. Chrntamoni Dassi) (1). It it not suggested that 
the movable properties bequeathed by Sarada Sundari were her 
stridhan properties. That being so, she had no power of disposal 
over either the movable or immovable properties which 
devolved upon the reversioners upon her death and the Bombay 
case cited above;and the doctrine of election have no application 
to the present case. 


Some contentions were raised with reference to the findings 
of the Courts below about the will and the consent of the 
reversioners not being bona fide, the probate proceedings being 
collusive, and other matters dealt with by Courts below, but 
having regard to the view taken above I do not think it. neces- 
sary to deal with them. 


The appeal is dimissed with costs. 


Against this decision, the plaintiff appealed under section 15 
of the Letters Patent. 


Babu Sasadkar Roy for the Appellant, 
Babu Gopal Chandra_Das for the Respondent. 


_ The judgment of the Court was delivered by 


Jenkins C. J.—We. dismiss the appeal with costs. 
A. T. M. Appeal dismissed. 


(1) (1908) I. L. B. 81 Calo, 214. 
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Orv 
1918. 
Durga Sundar! 
Bankim Poddar, 
N. Ohattorjos, J. 
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Before Sir Lawrence Y enkins, K. C. 1. E. Chisf Sustice and 
Sir Asutosh Mookeryee, Knight, Fudge. 


KESHWAR BHAGAT 
v. 
SHEO PROSAD LAL AND OTHERS. 
Protumpmion-— Heni-frso—' Belagan', entry of, in sctilemeat reoord —' Kabillagun' 
—tLakheraj.’ 
The entry belagan in a settlement record, while it may be indicative of 
& tenure, also shows that no rent in fact was paid, and makes no pronounce- 


ment either way as to lability to pay rent. 
The expression ‘Kabilagan' describes a tenancy for which rent is not 


actually paid but which is liable to pay rent, 
The word lakAsraf is often used loosely ; in strictness, 1t indicates & freedom 
from liability to revenue, but it is constantly used as indicating exemption from 


Uabflity to psy rent. 
A Court may, from evidence of long and uninterrupted possession without 
payment of rent, presume a grant of lan1 under conditions w doh make it rent- 


free, though it may not be revenue free, 

Appeal under section 15 of the Letters Patent by the 
Defendant. 

Suit to obtain possession of certain land as being the plaintiff's . 
serait land and, in the alternative, for assessment of rent thereon. 
In the Record of Rights, it was recorded that the defendant held 
it as a raiyat or tenant under the plaintiff, but that it was belagan. 
The primary Court proceeded to assess it with rent, On appeal, 
the plaintiff's suit was dismissed. On second appeal by the 
plaintiff, the following judgment was delivered by 

J.—This appeal arises out of a suit brought by 
the plaintiff to obtain posseasion of some land as being his serait 
(private) land, and, in the alternative, he prayed for assessment 
of rent thereon. In the Record of Rights, there are two entries 
against this land. 

It was recorded that the defendant held it as a raiyat, or 
tenant, under the plaintiff, but that it was de/agan, that is to say, 
not assessed with rent at the time when the record was 
prepared. The finding cannot be impugned that the land is not 
serait land of the plaintiff. The first Court, however, proceeded 
to assess it with rent. On appeal, the District Judge attached 
little or no importance to the Record of Rights, on the ground 
that the entries were conflicting, and he placed the onus of proof 


7 Lettara Patani A peal No. 5 of 1911 under section 15 of the Letters 
Patent, against the decision of Mr. Justice Caspersz, dated the 6th Dooember, 
1910, in Ap trom Appela Decree No. 1837 of 1909, against the dearee of 

District Judge of Baran, dated the 28rd Marob, 1909, reversing 


H. Foster, 
that of Mr, 8. N. Ahmad, Munsiff of Sewan, dated the 7th Septem ber, 1908. 
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on the plaintiff, with the result that, because the plaintiff had not 
received any rent for a very long time, he was not entitled to 
have any rent now assessed on the land in question. In this 
view of the matter, he dismissed the plaintiff's suit. 

In second appeal, it has been urged, on behalf of the plaintiff, 
that the land being, admittedly, within the zemindari of the 
plaintiff, and the defendant being his tenant, the word dslagan 
merely implies that the land, though not assessed, was assessable 
with rent. In my opinion, the decision of the District Judge 
cannot be supported. A variety of reported cases have been 
cited and discussed at the Bar. I may mention the following 
cases in this connection; Zurryhur Mookhopadkya v. Madub 
Chunder Habob (1), Batat Ahir v. Bhuggobutty Koer (2) and 
Sheik Milan v. Mokemed Ali (3). 

No doubt the onus of proof was upon the plaintiff, but that 
fact does not relieve the defendant from adducing evidence to 
rebut the presumption that arises from ‘the entries in the 
Record of Rights. The relation between landlord and tenant, 
admittedly, exists between the parties upon that presumption, 
and, although the defendant may have never paid any rent, it 


does not follow that he will never be liable to discharge. that. 


obligation to the landlord. No suit was brought to contest tha 
entries in the Record of Rights. The defendant failed to produce 
any sanad or to rebut the presumption of correctness attaching 
to the Record. 

The learned vakil for the defendant has relied, in support of 


the District Judge’s judgment, upon Article 130, Schedule II of © 


the Limitation Act. That Article provides a period of limita- 
tion of 12 years for the resumption or assessment of rent-free 
land, the period running from the date when the right to resume 
or assess the land first accrues. But the obligation to pay 
rent is a recurring obligation accruing daily in favour of the 
landlord. In my opinion, Árticle 130 has no concern with the 
«ircumstances of the present litigation. 

But nothing has been decided, in the judgment of the lower 
appellate Court, as regards the assessment of rent, except that 
the average struck by the Munsiff is open to objection. 

The decision of the District Judge is reversed. The case 
must go back to the lower appellate Court for a determination 
of the fair rental to be imposed on the land in suit. The 
plaintiff claimed rent at Rs. 8-8 a bigha. His witness put it at 8 


- (0) (4871) 1€ M. A, 1653. 
(2) (1882) 11 0, L B. 4760. (8) (1908) 10 O. W, N. 484, 
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rupees a bigha, and the defendant’s witness Uttim Chand Lal 
deposed to 3 rupees a bigha being the fair rate. Upon these and 
the other materials in the record, the District Judge must arrive 
at his own conclusion, and give the plaintiff a decree for the 
rental which he may deem fair. 


The plaintiff must pay the costs up to the present stage. 
Further costs will be in the discretion of the District Judge. 


Against this decision, the defendant preferred an appeal 
under section 15 of the Letters Patent. 


. Babus Provas Chandra Mitter and Surendra Madhub Mullick 
for the Appellant. 


Babu Lakshmi Narayan Singh for the Respondent. 
The judgment of the Court was delivered by 


Jenkins C. J.—This is an appeal from a judgment of 
Mr. Justice Caspersz, and it .raises the question whether the 
defendant's holding is liable to assessment for rent. The plain- 
tiff is the zemindar, and in the Record of Rights there is an entry 
of this particular holding in the name of the defendant, but as 
belagan. From a very useful publication, being a Guide and 
Glossary to the Survey and Settlement Operations in Behar, we 
learn the sense in which the Settlement Officers use the term 
belagan. It indicates a rent-free tenure: and it is explained 
that belagan means simply “not paying agricultural rent” and 
does not imply anything as to liability to pay rent. This is 
in contrast with the expression “ kabillagan”, also to be found in 
the same glossary, which describes a .enancy for which rent 
is not actually paid but which is liable to pay rent. In this 
case the defendant pleaded a /ak&sray title. The word /a&Arraj 
is often used loosely—in strictness it indicates a freedom from 
liability to revenue, but it is constantly used as indicating 
exemption from liability to pay rent, and it may fairly be taken 
in this case that the defendant did plead a freedom from 
liability to pay rent. The decision of the lower Court of appeal i 
was that the plaintif had failed to prove that the land was 
subject to rent; and the learned Judge consequently allowed 
the appeal and set aside the decree of the lower Court. 
Mr. Justice Caspersz on appeal has reversed that decree and 
sent back the case to the lower appellate Court for a determi- 
nation of the fair rental to be imposed on the land in suit. It 
is from this determination that the present appeal has been 
preferred, i . E 
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In my opinion this appeal must succeed, for I think the 
finding of the lower appellate Court is conclusive in thia case. 
It has been argued before us that the entry belagan is decisive 
in favour of the zemindar. I fail to see that. The significance 
of the entry is indicated in the Glossary to which I have already 
drawn attention, and it is apparent from this, that while it may 
be indicative of a tenure, it also shows that no rent in fact was 
paid and makes no pronouncement either way as to liability 
to pay rent. It cannot therefore be said that the dstermi- 
nation of the District Judge in any way conflicts with tbe entry 
in the Record of Rights. His judgment rests on a familiar rule 
of law, which has not been disputed before us, and in accord- 
ance with which the Court may, from evidence of long and 
uninterrupted possession without payment of rent, presume a 
grant of land under conditions which make it rent-free, though 
it may not be revenue-free, The difficulty in this case has 
largely arisen from a failure to distinguish between rent-free 
and revenue-free, It is no doubt true that freedom from revenue 
cannot now be effectively created ; but the decision of the 
Full Bench in AMaAÀomed Akil v. Asadunnissa Bibee (1) and 
more particularly that portion of Sir Barnes Peacock's judgment 
which is reported at pages 41 and 61, makes it clear that there 
can be a rent-free grant of permanently-settled land and such 
a grant cannot be treated as a nullity by the grantor or his 
heirs or by any person claiming through him. The zemindar 
in this case cannot claim the position of advantage which would 
- have accrued to him had, he been the purchaser at a revenue 
sale, and we have to decide this case apart from that ; and so 
regarding it, I think we must hold that the learned Judge of 
the lower appellate Court was entitled to make the presumption 
he did, and that as a result we ought to decide that the appellant 
before us holds the land free from liability to rent. 
^ We must, therefore, set aside the judgment of Mr. Justice 
- Caspersz and restore the decree of the District Judge, with costs 
of this hearing and of the hearing before Mr. Justice Caspersz. 
A. T. M. Appeal allowed : suit dismissed. 


(1) (1807) 8 W. B. 1; B.L. B, Bup. 774. 
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Before SirLawrence Fenkins, R. C. 1. E. Chief Vustice and 
Sir Asutosh Mookerjee, Knight, Fudge. 
BANKO BEHARY DAS AND ANOTHER 
v. 

KRISHNA CHANDRA BHOWMICK AND OTHERS.’ 
"Plantation — Bstol-loe f — Proteotod laterest —Bongal Tenancy Act (VIII of 
1835), Sees, 100, 107— Date of sale’ 

The word ‘plantation’ in section 180, cl (o), of the Bengal Tenanoy Act is 
one of wide significance and includes an assemblage of growing plants of any 


kind that have been planted. Whether or not & particular assemblage of planta 
comes within this, is largely, if not exclusively, a question of fact, A betel-leaf 


. borgj may be a ‘plantation’ within the meaning of section 160. 


Por N. Chatterjee J.—The words ‘date of sale’ in section 167 of the Bengal 
Tenancy Aot mean the date on which the sale is confirmed.t 

Appeal by the Plaintiffs. 

Suit for ejectment. 

The suit was dismissed in the Courts below. The plaintiffs 
preferred an appeal to the High Court, which was heard on the 
Sth January, 1911. Two questions were raised in’ the second 
appeal. The frst was “whether a lease of landin which borgj 
or betel-leaf plantations have been made is a protected interest 
within the meaning of section 160 clause (c) of the Bengal Tenancy 
Act", and the second, " whether the words ‘date of sale’ in 
section 167 of the Bengal Tennancy Act mean the date on which 
the sale is held or the date on which the sale is confirmed.’ 

Moulvi Syed Shamsul Huda and Babu Narendra Kumar 
Bose for the Appellants. 

Babus Kishori Lal Sarkar and Debendra Nath Bagchi for 
the Respondents. 

The following judgment was delivered by 


N, Chatterjee J.—T wo questions have been raised in this 
appeal The frst is whether a lease of land on which Gory or 
betel-leaf plantations have been made is a protected interest 
within the meaning of section 160° clause (c) of the Bengal 
Tenancy Act, and the second, whether the words ‘date of sale’ ih 
section 167 of the Act mean the date on which the sale is held or 
the date on which the sale is confirmed. 

With regard to the first question, it is urged that. the 


* Letters Patent Appeal ay 45 of 1911 under section 15 of the Letters 
Patent, against the deonion of Mr, Justice N. Obatterjoe dated the 18th 
February, 191], ın Appeal from Appellate Deoree No. 557 of 1909, agamst the 
deoree of Baba Mohim Moban Dott, Subordinate Judge of Faridpur, dated the 
18th January, 1900, affirming that of Babu Probodh Chandra Roy, Officiating 
Munscf, 2nd Court at Goalundo, dated the 10th August, 1908. 


T But see Yusuf Gaci v. Payaranacese Bowe (1913) 16 0. L. J. 181—Hep. 
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. word ‘plantations’ is governed by the word ‘permanent’ in sec- 
tion 160 clause (c) and that betel-leaf cultivation-cannot be called 
a plantation which implies permanency in the plant and that 
betel-leaf does not stand on a different footing from other 
vegetables. 

I do not think that the word ‘ permanent’ governs the word 
‘plantations’ in the section. If. it applies to ‘ plantations’, it 
would equally apply to the words which follow, vi». "tanks, 
canals, places of worship or burning or burying grounds.” But it 

. seems, that the word ‘ permanent’ is not used with reference to 

' them because they in themselves imply some sort of permanency. 


Nor do I think that the word ' plantations’ necessarily means 
permanency in the plant, though I think it implies permanency 
in the nature of the work. 

The nature of the betel-leaf cultivation in the present case 
has not been fully gone into by Courts below, but ordinarily in 
betel-leaf cultivation, the ground has to be raised and bamboo 
and reed structures have to be made for protecting the plants, 
and all this cannot be done at a small cost. It does not stand on 
the same footing as other vegetable cultivation. The oroj in 
the present case has been found to have been erected and 
existing for considerably over 12 years. The word ‘ plantations’ 
is not defined in the Act. 


I think that land on which a Zoroj is made is a protected 
interest within the meaning of section 160 of the Bengal 
Tenancy Act. 


The second contention turns upon the meaning to be 
attached to the words ‘date of sale’ in section 167 of the Act, 
and the question is whether the words mean the date on which 
the sale is confirmed. It has been urged on behalf of the 
appellant that the former construction would be unreasonable 
and may cause hardship in many cases. I think there is much 
force in this contention. An application may be made for 
setting aside a sale and the proceedings may not be disposed of 
before the expiry of one year from the date of sale. The 
purchaser, according to the former construction, must take steps 
under section 167 within one year from the date of sale while 
the proceedings for setting aside the sale are pending, and 
though the sale may eventually be set aside. Again a sale may 
be set aside beforethe expiry of one year from the date of 
sale and an appeal may not be disposed of within one year, 
In such a case also, the purchaser according to the above 
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- construction must apply under section 167 before the order set- 

ting aside the sale is reversed and the sale is confirmed on appeal. 

Besides, the mere filing of an application is not enough. He 

must pay process fee and request the Collector to serve a notice 

on the incumbrancer declaring that the incumbrance is annulled. 

It is not clear how all these proceedings can be taken while the 
order setting aside the sale itself remains unreversed. 

The words ‘ date of sale’ also occurred in section 169 of the 
Act, and it was held in the case of Matangini Chaudhurani v. 
Sreenath Das (1), that the said words mean the date of ‘con- 
firmation of sale.’ That section lays down rules for disposal of 
sale proceeds, and the question to be considered in that case was 
whether the landlord is entitled to the rent between the date-of 
the suit and that of sale or up to the date of confirmation of sale. 
Under Act XIV of 1882, the title to the property did not .vest in 
the purchaser until the sale was confirmed, and the Court held that 

. having regard to the object of the section, it would bea narrow 
_ construction to say that the date of sale means the actual date 
of sale as opposed to the date when it becomes absolute. 

Section 169 was amended by substituting the words ‘date of 
confirmation of sale’ in place of the words ‘ date of sale’, but the 
same expression in section 167.was not amended. 

In section 65 of the new Civil Procedure Code, Act V of 
1908, it is laid down that where a sale has become absolute, the 

. properties sold shall be deemed to have vested in the purchaser 
from the date when the property is sold and not from the date 
when the sale becomes absolute. 

The present case must, however, be decided upon the law 
as it stood in April, 1905, when the sale took place. Section 169 
was amended subsequently by Act I. (E. B. C.) of 1908. 

The words ' date of sale! occurred in both the sections 167 
and 169, and at the time ofthe sale in the present case, the titleto 
the property did not vest in the purchaser until the sale was 


confirmed, and the words 'date of sale! in section 169 were , 


judicially interpreted at that time to mean the date of confirma- 
tion of sale, and I think that the same construction should be 
put upon the words ‘date of sale’ in section 167. In the case of 
Chowary Kesa Sahay Singh v. .Gíani Roy (2), -Maclean C. J., 
agreeing with Ghose J. held that the words ‘date of sale’ in 
section 310A of the Civil Procedure Code mean the date on 
which the sale is actually held and not the date on which it is 
confirmed. But as pointed out by Maclean C. J. in his. referring 


(1) (1908) 7.0, W. N. 533 (8) (1903) 6 0. W. N, 776; I. L. B. 39 Calo, 696. 
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order in the case of Chundr Charan v. Banke (1), section 310A 
affords a special indulgenceto the judgment-debtor. It gives him 
so to say yet one more chanceof saving his property. But he 
can only avail himself of that special indulgence if as a condition 
precedent he makes the deposit-within 30 days. It is urged that 
section 167, Bengal Tenaucy Act, also gives a special indulgence to 
the purchaser, but I donot think that is so. Before the Bengal 
Tenancy Act, VIII of 1885, the purchaser had notto give any 
notice for avoiding an incumbrance or do any act before bring- 
ing the suit for possession, and there was no restriction as to` the 
time within which the suit was to be brought, except the period 
fixed by the Limitation Act, see Onnoda Churn Das v. 
Motkuranath Das (2), though incumbrances were not iso facto 
void by the sale but were voidable at the option of the purchaser ; 


seo Zitu Bibi v. Mohesh Chunder Bagchi (3). The Bengal 


Tenancy Act, for the first time, laid down that the purchaser 
must give notice for annulling the incumbrance and within a 
limited time. His rights were therefore restricted by the Act. 


In view however of my finding upon the first question, the 


plaintiff cannot succeed in the present case and the appeal is 
accordingly dismissed with costs, 


Against this decisión, the plaintiff preferred an appeal: 


.under section 15 of the Letters Patent. 

Babus Mahendra Nath Roy and Narendra p Bose for 
the Appellants. : 

Babus Kishori Lal Sarkar and Debendra Nath Bagchi for 
the Respondents. 

The judgment of the Court was delivered by 

Jenkins 0. J.—This litigation turns upon the meaning to 
be attributed to the word ‘plantation’ in section 160 clause (c) 
ofthe Bengal Tenancy Act. The word is one of wide signifi- 
cance and would include an assemblage of growing plants of any 
kind that have been planted. The policy of the section is obvious, 
and as to whether or not a particular assemblage of plants comes 
within this must be largely, if not exclusively, a question of fact, 
and it.appears to us that we cannot on the materials before us 
say that the lower Court of appeal was in error when it deter- 
mined that that with which we are concerned in this case was 
a plantation within the meaning of section 160. We must 
accordingly dismiss the appeal with costs. 


A. T. M. © Appeal dismissed. 


(1) (1899) I, L, B. 86 Cato 449. (2) (1879) 4 `O, L. B, 6; L I By 4 Calo, 860, 


(8) (1888) I. L. R. 9 Calc. 688. 
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Before Sir Lawrence Fenkins, K.C.I.E., Chief Justice, and 
Sir Asutosh Mookerjee, Knight, Fudge. 
ABINAS CHANDRA CHOWDHURY 
v. 
PURNANANDA KHAN AND OTHERS.* 
Pyini tonuro—Sub-division—Ront reosipts showing shares of tenants and rent, 
Where the shares of the tenanta in the putni as well as those of rent pay- 


- able by each in his own share are separately shown in the rent redeipts granted 


to several tenants ' 
Held, that the rent payable by different tenanta is distributed amongst 
them and that there is a sub-division of the tenure consented to by the landlord. 
Pyari Mohun v. Gopal Paik (1) followed, 

Appeal by the Plaintiff. r 

Suit for rent by the common manager to the estate of Dihi 
Kholabaria, against several tenants in respect of a putni tenure. 
The question was whether the suit was maintainable. The 
lower Appellate Court held that the suit was not maintainable, 
as against all the defendants. The plaintiff appealed to the 
High Court. 

Babu Hara Prosad Chatterjes for the Appellant. 

Babus Sarat Chandra Roy Chowdhuri, Brojo Lal Chakra- 
barti, Ramakanta Bhatlarcharjes and Shyama Charan Roy for 
the Respondents. 

The following judgment was delivered by 


N. Chatterjee J.—The appeal arises out of 4 suit for rent 
against several tenants in respect of a putini tenure. Both the 
Courts below have thrown out the plaintiff's suit on the ground 
that the plaintiff having granted receipts to several tenants 
separately, a joint suit against all the tenants for recovery of 
puinti rent was not maintainable. The lower appellate Court 
has found that the rent receipts granted to the defendants show 
their names as tenants, the rents originally payable and that 
which has now been allotted to each of the tenants for their res- 
pective shares; in other words, the shares of the tenants in the ` 
uini as wel as the shares of the rent payable by each in his 
own share are separately shown in the rent-receipts. Under 
these circumstances, the lower appellate Court came to the 

* Letters Patent Appeal No. 91 of 1911 under section 15 of the Letters 
Patent, against the decision of Mr. Justice N. Ohatterjee, dated the 6th 
January, 1911, in Appeal from Appellate Deoree No. 943 of 1909, against the 
decree of Babu Raj Narain Mukhopadhya, Subordinate Judge of Bajahahye, 
dated the 28rd September, 1908, modifying that of Babu Jadab Ohandra 
Bhattacharjee, Munsiff of Natore, dated the 18th June 1907, 

(1) (1898) I. L, B, 25 Calo, 68]. 
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conclusion that the rent payable by the different tenants was 
distributed amongst them and that there was a sub-division of 
of the tenure consented to by the landlord. 

The case is clearly governed by the case of Pyari Mohus 
Mukhopadhya v. Gopal Paik (1) decided by the Full Bench of 
this Court. 

The appeal is dismissed with costs. 

The plaintiff appealed under section 15 of the Letters 
Patent. 

Babus Dmarka Nath Chakravarti and Hara Prosad Chatea 
for the Appellant. 

Babus Sarat Chandra Roy Chowdhuri, Brojo Lal Chakra- 
barti, Ramakanta Bhattacharjee and Shyama Kant Roy for the 
Respondent. 

The judgment of the Court was delivered by 

Jenkins 0. J.—The appeal is concluded by the finding of 
the learned Subordinate Judge who from certain documents 
before him to which he gave very careful consideration came 
to a conclusion as to the intention of the grantor. Their view 
was accepted by Mr. Justice Chatterjee, and we see no reason to 


think that he is incorrect. , 
We must therefore dismiss the appeal with costs. 
A, T. M, ` Appeal dinis. 


(1) (1898) L L, R, 35 Calo, 58L 


Before Sir Lawrence Fenkins, K. C. I. E., Chief Fustice, 
and Mr. Fustice Roy. 
MANOHOR MUKHERJEE 
v. 
PARESH CHANDRA MUKHERJEE AND ANOTHEX,* 


Bengal Tanancy Ax (VIII of 1885, as amended by Act I of 1907, B. C), 
Boos. 58, 67, and 178, sub-seo, (3), cl (K)— Contract to pay rent in monthly 
Aita, Adhar ekli Taree OR. RE Jroa TNO data. U- fatls. MNA 

< how far calid. 


A contract between a landlord and a tenant for arma of rent in monthly 
bius or instalments is valid, and 1s in accord with the provisions of the Bengal 
Tenancy Act; but a stipulation for payment of interest on each instalment 
from the time when it falls due, being in exoess of that which can be permitted 
under the law (that ir, twelve and a half per cent, per annum), is illegal and 
cannot be enforoed, inasmuch as the landlord fs only entitled to the interest 
secured to him by section 67 of tbe Aot, 

* Ap from Appellate Decree, No, 8067 of 1911, against the decree of 
Babu Bidhu Bhushan Banerjee, Subordinate Judge, 2nd Court, District Hughly, 


dated the 29th June, 1911, modifying the decree of Babu B, B, Mitra, wu 
lat Oourt, at Serampore, dated the 5th December, 1910, 
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Hemanta Kumari Debi v, Jagedindra Nath Roy Bahadur (1) distinguished, 

Appeal by the Plaintiff Manohar Mukherjee. 

This appeal arose out of a suit brought by the plaintiff 
landlord for recovery of arrears of rent with interest thereon, 
claimed on the basis of a contract entered into with the tenant 
defendant after the passing of the Bengal Tenancy Act. By 
that contract it was provided that rent would be paid in monthly 
Atsts or instalments, and interest would be paid on each instalment, 
from the time when it fell due. The defence was that the contract 
could not be enforced against the tenant, that the landlord was 
not entitled to receive 12 per cent. per annum from the date 
when each Aist fell due, inasmuch as such a provision for 
payment of interest would be in excess of that which could be 
permitted under the law, and thac interest would run from the 
expiration of that quarter of the agricultural year in which the 
instalment fell due. 

Babu Bepin Bekary Ghose ( Fr.) (with him Babu Harendra 
Krishna Mukherjee) for the appellant. According to the terms 
ofthe contract rent is payable in monthly 4rsés or instalments, 


„and interest should run on the arrears of rent from the time 


.when it falls due, s.¢., the expiration of every month. Literal 


.effect should be given to the provisions of the contract. 
"Section 53 of the Bengal Tenancy Act supports me. Section 67 
-of the Act has no application to the present case, as it relates 


only to those cases where a contract between the parties provides 
for quarterly kisis: See the Privy Council case of Hemanta 
Kumari Debi v, Fagadindra. Nath Roy Bahadur (1). 
Section 178 sub-section (3) cl. (4) controls only the rate of 
-interest ;.see Narendra Kumar Ghose v. Gora Chand ¥oddar (a). 
The landlord is at any rate entitled to interest at the rate of 
13} percent. Ifsection 67 applies to the case it will bea great 
„hardship on the landlord ; see also section 147 of the Bengal 
-Tenancy Act, section 21 of Act VIII of 1869 (B. C.) and 
-section 20 of Act X of 1859. 

Babu. Sib Chandra Palit, for the Respondents. The 
. provision for interest is in excess of that which can be permitted 
, under the Jaw, inasmuch as it is for interest which exceeds 124 per 
;cent, per abnum. Interest could not run from the date when 


„each instalment fe]] due, but from the expiration of that quarter 


‘of the agricultural year in which the instalment fell due. 


“Section 67 of the Bengal . Tenancy Act is clear. Section 178 


: Qm I, L, R. $3 Calo. 314. 
(1906) 3 O, L, J. 891; L L. B. 38 Oalc, 683. 
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controls both the rate of interest and the time from which the 
interest is to run. The Privy Council case of Hemanta Kumari 
Debi v. Fagadindra Nath Roy (r) does not support -the plaintiff, 
inasmuch as the contract in that case was made before the passing 
ofthe Bengal Tenancy Act. The interest Act (XXXII of 1839) 
has nó application to the present cm which is governon, by the 
Bengal Tenancy Act. . 
- Babu Bepin Behary Ghose, i in reply. 
The following judgments were delivered : 


Jenkins 0. J.—The only question that arises on this appeal 
'is as to the time from which interest’ should run on arrears’ of 
rent. The contract between the parties is one after the passing of 
‘the Bengal Tenancy Act and one to which the provisions of that 
Act applies. By that contract provision is made for payrhent df 
the rent in monthly &s/s or instalments and also for payment ot 
"interest on each, from the time when it falls due. 
It is contended on behalf of the landlord that literal effec 
“should be given to this provision for interest. 

- On behalf of the tenant itis contended that interest canhot 
“rum from the date when each instalment fell due but: from the 
“expiration of that quarter of the agricultural year in which the 
~instalment fell due; The reasons urged by the tenant for the 
“adoption of this view, notwithstanding the express’ provision of 
tthe contract, are these: It is said inthe first place that the 
¿provision for interest is in excess of that which can be permitted, 
inasmuch as it is for interest which exceeds’ 124 per cent per 
:annüm. Jt is‘conceded that this. is a sound objection; but the 
“landlord says that he is entitled to recover interest at the rate of 
"14j percent. But if that be so, it cannot be by virtue of the 
"contract, because there is no contract to that effect. The tenant 
"goes further -and says that it would be opposed to the distinct 
` enactments of the Bengal Tenancy Act toʻhold that there is any 
contractual relationship between the landlord and tenant that 
"would entitle him to receive 12 percent per annum from the 
“date when each Eis? fell due. It may be conceded that the land- 
* lord was entitled to impose on the’ tenant ah obligation—to pay 
“the monthly #zs¢s: for that is in. accord with the provisions.of 
section 53 of the Bengal Tenancy Act, whereby “it is provided 

that “subject to agreement or established usage, a money-rent 
‘payable by a tenant shall be paid in four equal instalments fall- 
- ing due on the last day of each quarter at the agricultural year,” 
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Orm: The words indicate that there may be an agreement in rnodifi- 
1918, cation of the provision for four equal instalments and there is 
Manohor no reason to hold that there cannot be monthly instalments. 
*. But that carries the landlord but a short way on his road to- 
gjen wards his claim. Section 67 of the Bengal Tenancy Act is one of 
Jorkins, C. J, 


a group of sections, being those numbered 65 to 68 inclusive, 
which deal with arrears of rent. By section 67 it is provided 
that "an arrear of rent shall bearsimple interest at the rate of 
twelve and a half pér centum per annum from the expiration of 
Solo of that quarter of the agricultural year in which the instalment 
i falls due to the institution of the suit, whichever date is earlier.” 
That section as it now stands is a result of the amendment by 
the Bengal Tenancy amendment Act, 1907, and the case has 
boen argued before us as though the amendment made no differ- 
ence for the purpose of the question now under discussion. - T he 
answer that the landlord would make tothe contention that 
section 67.must govern the relationship of landlord and tenant, 
is that these sections only relate to those cases where a contract 
between the parties provides for quarterly Ars¢s + and, in support 
oi that, reference is made to the decision of the Privy Council 
in Zemania Kumari Debi v. Yagadindra Nath Roy Bahadur (1). 
Especial reliance is placed on a passage at page 221 where 
Lord. Macnaghten in delivering the judgment of the Privy 
Council says, “A subordinate question - arose in Appeals Nos. 20 
and 21 of 1890 with regard to the interest on the rent in arrear, 
It appears that there are some arrears which have become due 
since the Bengal Tenancy Act, 1885. The subordinate Court 
.held that interest was to be calculated monthly on the arrears; 
but the High Court held that under the provisions of that Act, 
as regards arrears which became due after the Act came into 
force, the interest should be calculated quarterly. It appears 
to their Lordships that the High Court were wrong, and that the 
provision in section 67 of the Act, on which they relied, only 
applies to cases where the rent is payable quarterly. Here it is 
not disputed that the rent is payable monthly, and on rent in 
arrear it appears to their Lordships that interest ought to'be 
calculated monthly.” The learned Judges of the High Court 
in disposing of this matter had said this: " Now, with regard to 
the arrears which fell due since the present Act came into foros, 
- they stand on a different footing. We do not find that the plaintiff 
‘qlaimed interest on. the footing of any contract, and therefore 


- (1) (1894) I, L, B. $8 Oslo, 914, - 


— 
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' . the only claim that he has for interest is based upon the terms 
of the Bengal Tenancy Act. By section 67 of that Act, an 
arrear of rent shall bear simple interest at the rate of 12 per cent 


from the expiration of that quarter of the agricultural year in, 


which the instalment falls due, to the institution of the suit. So, 
under the present law he is not entitled to interest from the date 
ofthe instalment, but from the end of the quarterin which it 
fell due. We, therefore, give him 1a per cent from the end of 
the quarter on which the instalment fell due, to the institution 
of the suit. In the grounds of appeal to the Privy Council it 
was urged that ‘the Court had erred in not allowing interest on 
the monthly instalments of the rents which had fallen due after 
the Tenancy Act came into force: that the appellant having 
proved by evidence that from along time past the defendent 
had been paying rent in monthly ists and interest at the rate of 
12 percent, in the case of breach of any instalment, the appell- 
ant was entitled to interest at that rate on each monthly instal- 
ment irrespective of whether the rents fell due before or after 
the Tenancy Act came into force; that the evidence adduced 
in the case established a contract to pay interest on the monthly 
instalment before the passing of the Tenancy Act, and the Court 
wasin error in holding that the appellant had not claimed in- 
. terest on the footing of any contract, and the only claim she had 
. for interest was based upon the terms of the Bengal Tenancy 
Act; that the appellant’s claim for interest on the monthly 
instalments, whether based on contract or usage, was not affected 
by section 67 of the Bengal Tenancy Act. Prior to the Bengal 
Tenancy Act interest on arrears of rent. in respect of agricultu- 
ral tenancy was regulated by section a1 of Act VIII of 1869,— 
which practically reproduces section 21 of Act X of 1859—whereby 
it was provided that "any instalment of rent which is not paid 
on or before the day when the same is payable according to the 
potiak or engagement, or if there be no written specification of 
the time of payment, at or before the time when such instalment 
is payable according to established usage, shall be held to be an 
arrear of rent under this Act, and, unless otherwise provided by 
- written agreement, shall be liable to interest at twelve per centum 
per annum." l 
The only other provision .for say ate of interest on rent 
apart from contract to that effect was to be found in Act XXXII 
of 1839, which corresponds with the English Act 3 & 4 William 
IV Chapter XLII section 23. The judgment of the Privy 
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Council must be read in the light of these facts. That judgment 
did not accept the view of the High Court that interest was pay- 
able under section 67 but under some other obligation ;z—whether' 
it was the Act of 1839 or the contract or usage does not ' appear, 
and it matters not, for their Lordships were satisfied that interest 
was payable, and I am not sure that there was any appeal by the 
tenant from the decision of the High Court that interest was 
payable. That then is how the matter stood. Their Lordships 
were dealing with a contract before the passing of the Act, and 
what we have to consider is whether that decision can in any 
way betaken as affecting a contract of tenancy made after the 
Act. The last thing that we would wish to do would bein any 
way to escape from the just’ result of the decision of the Privy 
Council, or to place upon any decision a limited construction of 
which it was not fairly capable. But it seems to me that we 
have in this case a condition of things which differentiates the 
present case from that before their Lordships, in an essential 
mattet. In saying this have in mind the fact, I-have already 
stated, that the contract here was after the passing of the Act, 
which brings into play the provision in section- 178 sub-section’ 
(3), clause (4) which says that “nothing in any contract made 
between a landlord and a tenant after the passing of this Act 
shall affect the provisions of section 67 relating to interest pay- 
able on` arrears of rent.” It is conceded in this case that so far 
as the rate of rent in excess of twelve per cent was charged, it 
was contrary to the provisions of the Bengal Tenancy Act. 
Therefore, as it seems to me, we have this position that there 


‘is no valid contract for the payment of interest on krists, the only 
provision in that direction being one which is^ admittedly 


illegal. How then is this interest payable? I have indicated the 
provisions of the law that permita Court to charge interest, 
The Acts of 1869 and 1859 have passed away. We still'havé 
the Interest Act and the Bengal Tenancy Act: The Interest 
Act has no application here, so that we are reduced to this that 
there i is no provision statutory or contractual which imposes upon j 
the tenant a liability to pay interest, unless we can bring into 
play the operation of section 67. That has been done by the 
lower appellate Court. There has been no appeal from this 
by the tenant and the landlord is thus entitled to the. interest 
secured to him by section 67 ; beyond that he cannot go. 


For these reasons we confirm the decree, There would ba 
Do: order for costs of- defendant No, ras he has not appeared, 
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Defendant No. 2 will have his costs for he has been compelled 
to appear though he has no direct interest in the subject-matter 
of the appeal. 

Roy J.—I agree, . E 
A.N. R, C = Appeal dismissed. 


4 ` 
H - sa 





Before Mr. Fustice Mookerjee and Mr. Fustice Richardson, 
HANUMAN DAS AND OTHERS . l 


v. 
GURSAHAY SINGH AND OTHEBS.*. 
Jijeot nant, suit for— Transfer by wnauihorissd person who sudssquently acquired 
taterest in property transferred —Subsequant transfor—Sudscquent transferee 
nota bona fide purchaser for value without motioe— Prior mortgages, swit 
by—Deores againn transferor of subsequent trangfereo—Sudt dismissod 
againn rubsaquent iransfaree— Decreo, affect of —Transfer ef Property Aot 
* (XV of 1888), Geo. 43— Neidenon Act (I of 183), Sec. 116— Issus sexi 
down— Whole appeal, if oan bo hoard, : 


When an issue had been sent down, the appeal pending in the High Court, 
after the finding had been received the whole appeal was open for consideration, 
A mortgage was executed on bebalf of A by her husband N in favour 
of B in 1877. The property passed after the death of A to N and other heirs. 
N then in 1886 executed a mortgage of his share, inherited from A, to 0. 0 
purchased, in execution of his mortgage decree, the property mortgaged to him 
and obtained poweession in 1892, O was found not to be a bona Ade purchaser, 
for value without notice, of the share purchased by him. In 1891, B brought 
g suit on his mortgage against the mortgagor's heirs and against O, as puisne 
mortgagee. In that suit O's defence was that his property was not Hable as 
being outside the share of the mortgage in suit, and that of the representatives 
of the mortgagor, that it was invalid as executed by N who had no’ authority 
to execute. The suit was dismissed as against O, but was decreed! against N 
op the ground that thongh the mortgage in its inception was imoperative as 
exeouted by an unauthorised person, yet it had subsequently become operative 
as against N in respeot of tbe ahare which he had obtained by inheritanoe 
om A. This decree was executed by B's representatives and the property 
k soit was purchased by them. Ina guit for recovery of acad of property 
by B's representatives against O's representatives : n 
Held, that the plaintiffs were not entitled to a decree, ` É 


Appeal by Defendants Nos. 1 to 4. 

Suit for recovery of possession. 

The material facts and arguments are sufficiently. set forth 
in the judgment of Mookerjee J. 


"= Appeal from Appellate Decree No. 1846 of 1904, Inst the dis ot 
L. N. Palit, Baq., District Judge of Gaya, dated the 28rd June, 1906, afürmin 
that of Babu Annada Proud Bagohi, Subordinate Judge of Gays, dated the 25 
August, 1903. 
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This appeal first came to be heard by Mitra and Hell J J. 
on June 25th and 30th, 1908. 

Babus Umakali Mukherjee and Makhan Lal for the 
Appellant. 

Moulvi Mahomed Yusoof and Babu Ban Bhusan Mookerjes 
for the Respondents. 

* Their Lordships sent down an issue for trial by the following 

judgment which was delivered by 


Mitra J.—The facts of this case are somewhat complicated 
as the subject matter in dispute has been the subject of litigation 


. for a long series of years. The 10 dams as to which the plaintiff 


sued belonged at one time to Musammat Amir Bibi, She mort- 
gaged a half of her share s.e., 2 annas to the father of the plain- 
tiffs and later on she mortgaged the other 2 annas share to Adit 
Singh. We have nothing to do with the second mortgage. 

On Amir Bibi's death an one anna share out of her 4 annas 
descended to Nasar Ali as one of her heirs, Nasar Ali mort- 
gaged a half of this one anna f.s., 10 dams to Kali Pershad 
whose heirs are some of the defendants in this case and the 
appellants before us. A suit was then instituted by the plain- 
tiffs on their mortgage. They asked for the sale of the 2 annas 
share hypothecated to them by Amir Bibi. It was found that 
Amir Bibi had not executed the mortgage and that Nasar Ali 
had done so in her name without autbority. The suit was 
accordingly dismissed by both the first and the lower appellate 
Courts, 

The parties to the suit were, amongst others, the present 
appellants, They were impleaded in the suit as puisne mort- 
gagees with respect to the io dams share. They pleaded in 
their defence that the 10 dams which had been mortgaged to 
their father and which they were in possession of on a sale 
under a decree on the mortgage was not included within the 
2 annas share which had been mortgaged to the father of the | 
plaintiffs. During the course of the suit, Nasar Ali and his 
eldest son, who were also parties to the suit, put in a petition 
admitting the plaintiffs claim. But the present appellants 
(defendants) contested the suit as well as some of the other 
defendants with the result that the Court came to a finding 
that Amir Bibi had not executed the deed of mortgage. This 
fnding made it unnecessary to decide the question raised by' 
these defendants in their written statement, vfs., whether the 
Jo dams share was included within the mortgage to the father 


* 
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of the:plaintiffs. That issue was left undecided by- the Subordl- 
nate Judge though a distinct issue had been framed by him. - 

^ After the decision in the lower appellate Court, an appeal 
was preferred by the plaintiffs to this Court. This Court came 
to the conclusion on the 27th April 1897 that a part of the 
share “mortgaged by Nasar Ali in the name of his wife Amir Bibi 


could be followed by the mortgagees, inasmuch as Nasar Al 
had inherited at least a share of Amir Bibi's property. The: 
learned 'Judges applied to the case section 115 of the Evidence: 


Act and section 43 of the Transfer of Property Act, 


There can be no doubt that if the contesting defendants, 
the present appellants were not bonafide purchasers for value 
without notice, the share obtained by them, namely, yo dams 
could be sold in execution of the decree on the mortgage to the 
plaintiff's father. This Court held that there could be a-sale 
s0 far as Nasar Ali’s interest was concerned; but so far as the 
present appellants were concerned the Court used the following 
words. “The appellants have admittedly no right of appeal as 
against the respondents whq have appeared." The present 
appellants were then the respondents and it appears that in all: 
the three Courts the suit as against them was dismissed witht 
costs. 

The present suit was instituted by the e plaintiff for Tecovery 
of the said 10 dams share after the sale under the mortgage. ' 


. Three points have been raised before us. First, whether the 
previous suit having been dismissed as against the present 
appellants, they. were bound by the order for sale and whether 
the plaintiffs could recover possession of this share or whether 
eithér party could redeem the interest from the other. Secondly, 
whether the present appellants are bonafide purchasers for valuq 
without notice of the mortgage In favour of the plaintiffs. 
Thirdly, whether the disclaimer in their written statément in 
the’ previous suit that the 10 dams purchased- by then? 
` under their mortgage was not covered by the mortgage fn 
favour of the plain'iffs, operated as a bar to the present suit. 


. We are .of opinion that as regards the first contention, the 
decision should be in favour of the defendants, appellants, The 
dismissal of the suit did "not preclude an adjudication of the 
question whether..this share of 10 dams was recoverable by 
the plaintifs as there was no final adjudication on the question 
raised byt the defendants, 
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As regards the third point, the issue raised by the written 
statement of these appellants was not tried, It does not appear 
from the judgment, of this Court that-:the suit was dismissed as 


against them on the ground that they had disclaimed any. 


interest, All that the learned Judges said is that “the appellants 


admittedly have no right of appeal as against the respondents ; ", 


what the. nature of the admission was is not quite clear. How 
the appellants had no right to appeal is not also stated in the 
judgment. We cannot apply the rule laid down in /ViZakaswt 


Banerji v. Suresh Chandra Mullick (1) to the facts of the 


present. case. In that case, while the suit was pending in the 
Original Side of this Court, the father of the respondents 
was discharged from the suit on his pleading a paramount title. 
The Judicial Committee of the Privy Council was of opinion 
that because the fatherof the respondents had disclaimed any 
interest in the mortgage suit and did not claim a right to 
redeem, they were precluded from setting up a right to redeem. 

.As regards the second point, however, there is no finding of. 
the lower appellate Court. Section 43 of the Transfer of Pro- 
perty Act saves the. rights of bonafide purchasers for value 
without notice, Before a subsequent purchaser might be held 
to be bound by the principle of equity which underlies that. 
section, it is necessary to find whether the purchaser was a 
bonafide purchaser for value without notice. This question was 
not distinctly raised in either of the lower Courts. Having 
regard to the decision of the Judicial Committee in the case of 


Mahomed Mosuffer Hossein v. Kishori Mokun Roy (3) we ` 


think we should allow the plea to be raised and direct à remand - 
for a decision on this point, the lower appellate Court being at 


liberty to take such evidence on this point as either party may 


adduce. 
.. We, however, keep the case onthe file of this Court and 


direct the lower appellate Court to send its finding within two. 


months from this date. . 


As regards costs of this. hearing, v we shall consider the matter. i 


when we next hear the appeal 

.[The District Judge returned his finding to the effect that 
Kali Prasad was not a dong fide purchaser, for value without 
notice, .of the 10 dams of property which the plaintiff sought to 


deir from the defendants, the sons of "Kali Prasad. The zi 


eve 


appeal was set down for hearing before Mookerjee - and 
(1) (1885) I. Le B. 12 Oalc. 414. — (3) (1805) T. L.R 38 Calo. 809. 
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Richard$on JJ. under orders ofthe Chief Titio at Mira and 

Bell JJ. had ceased to be members of the Court.] - - á 

Babus Umakali Mukherjee and Kulwani dne dm for the 
Appellant. 

Mawlavi Mukammad Yusoof and Babs Horibhushan 
Mookerjes for the Respondent. x» 

- Maulavi Muhammad Yusoof, for the feaponilents contended 
that in view -of the finding of the District Judge | the apps 
should be dismissed. 


. Babu Umakali Mukerjee, for the appellant, contended tial 


the whole appeal was open for discussion, and stated that he was 
prepared to satisfy the Court that notwithstanding the findihg 
of the District Judge on the issue sent down by Mitra and 
Bell JJ., the appellant was entitled to succeed on the admitted 
facts and on the law applicable thereto. 

[MooxxsJgg, J.—When an issue has been sent dioi the 
appeal still pending in this Court, after the finding has been 
‘received, the whole appeal is open for consideration. This ‘was 
laid down by Maclean C. J. in 1905 in the case of Atatunnessa 
v. Kailas Chandra (1) which has not yet been reported]. à 
. The appeal was then argued on the merits on both sides, 
The nature of these arguments will appear sufficiently from the 
Judgment of the Court which was delivered by ~ ~- 


Mookerjeo J.—This is an appeal'on behalf of the first "four 
‘defendants in an action for recovery of possession of property which 
belonged at one time to Amir Bibi, The matter iri controversy in 
this appeal is a ten gundas share in that property. The plaintiffs 
"respondents claim to have derived title on the basis of a 
mortgage which was executed by Amir Bibi on-the asth A ügdaf, 
1877. This mortgage covered a two annas share in the property 
and was executed on her behalf by her husband Nasar Ali Kban, 
The defendants appellants claim to have derived title under & 
mortgage executed on the 19th May 1886 by Nasar Al himself 
after the death of his wife. This mortgage covered a ten dams 
share of the property in dispute. In 1890 the mortgagee of '1886, 
by name Kali Prasad, sued to enforce his security. ` He got a 
‘decree, executed it, purchased the mortgaged property, and 
obtained possession. thereof about November 1892. ~ Meanwhile 
in 1891 the mortgagee of 1877 had brought a suit to enforce "his 


‘security. To this action Kali Prasad was made a party as puisne-. 


vencumbrancer.. He appears to have defended the suit’ on. the 
: (1) (1905) (Since reported )n 16 O, I2 3/890." ^ — ^ * 


; April, 14, 
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ground that the property covered by the mortgage of 1886 -was 

outside the share covered by the mortgage of 1877. The tepresen: 
tatives of the mortgagor, on the other hand, resisted the claim of 
the mortgagee on the ground that Nasar Ali had no authority to 
execute the mortgage on behalf of his wife. The Court of first 
instance as well as the court of first appeal dismissed the suit, The 
matter then came in second appeal to this Court, and one of the 
principal points involved in the present appeal is as to the precise 
effect of the decree of the High Court in that litigation. It ap: 
pears to have been contepded before this Court on behalf of the 
then plaintiffs that although the mortgage might in its incep» 
tion have been inoperative because it had been executed by the 
husbend: of Amir Bibi without authority from her, yet it’ had 
subsequently become operative as against Nasar Ali in respect of 
the share which he had obtained by inheritance upon the 
death of his wife. This contention prevailed, and this Court 
held that upon the doctrine of estoppel as embodied in section 115 
of the Evidence Act, the then appellants, the mortgagees of 
1877, were entitled to get a decree against Nasar Ali Khan, The 


-judgment then proceeded to state that the appellants had ad- 


mittedly no right of appeal as against the respondent who appeared, 
thet is, as against the mortgagee of 1886. The decree which was 
drawn p. was to the effect that the suit was decreed as senan 
Nasi Ali and dismissed as against Kali Prasad, - 

"The point in controversy between the parties now is as to 
the precise effect of this decree. It has been contended on behalf 
of the representatives of the mortgagees of 1877, who have subse- 
quently in execution of the decree of this Court purchased the 
disputed property, that the effect of this decree was to leave un- 
‘touched the question of the validity of the claim ofthe mortgagee 
of 1886, and that, in substance, the suit was dismissed as against 
the mortgagee of 1886 because he had pleaded that he bad no 
interest in the property covered by the mortgage of 1877.. On 
behalf of the representatives of the mortgagee of 1886, it has been 
argued, on the other hand, that the suit was dismissed as against 
him, because the plaintiffs found themselves unable to prove their 


claim as against him, as he was actually represented at the hearing 


of the appeal in this court. - The question of the precise effect of 


the decree of this Court is not free from difficulty, as the judg- 
.ment is somewhat ambiguous. But whatever interpretation may 


be put upon it, it is in our opinion clear that the plaintiffs in .the 
present litigation are not entitled to succeed against the 
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defendants appellants. Let us assume the first possible alternative, 
that-the suit was dismissed as against the mortgagee of 1886, 
because the plaintiff accepted his contention that he had no inter- 
est in the property covered by the mortgage of 1877. if the 
plaintiff accepted this contention and got his suit dismissed on 
that footing as against the mortgagee of 1886, he cannot now 
turn round and contend that the mortgagee of 1886 had an int- 
erest in the property covered by the mortgage of 1877. He 
cannot be allowed to take up two inconsistent positions and 
practically nullify the decree obtained at his own instance in 1897. 

Assume on the other hand the second and only other 
possible alternative, namely, that the mortgagee of 1886.had an 
actual interest in th» property covered by the mortgage of 1877 
and that in spite of this circumstance the mortgagee of 1877 got 
the previous, suit dismissed as against him. It is manifest 
that he is equally without any remedy now. It was open to him 
to prove in the previous litigation that the title to the property 
against which he claimed to proceed on the basis of estoppel, 
had at the time of zhe decree of this Court vested not only in 
Nasar Ali but also in the mortgagee of 1886. Ifhe could 
establish this, he would have been entitled to a decree against 
Nasar Ali as well as Kali Prasad. He, however, got his appeal 
dismissed against Kali Prasad; by this dismissal, his- remedy as 
against him was finally lost. Upon either view, therefore, the 
plaintiffs are not entitled to proceed against Kali Prasad now 
on the ground that his title based on the mortgage of 1886 is 
subordinate to the title of the ae based on the morta 
of 1877. 

The result is that this appeal must be allowed and the suit 
dismissed with costs in all the Courts. - 
A, T. M. 3 Appeal allowed. 


N 


Befora Sir Lawrence Yenkins, K. C. I. E., Chief Fustice, and 
Sir Asutosh Mookerjee, Knight, Fudge. 
KESEAB PANDA, olas, SIVA PANDA 
v. 
` BHOBANI PANDA AND OTHERS. f 
Record of righis—Disputs as to ontry—Bengal Tenancy Ao (VIII of 1885), 
Beo. 206—Üonpromise decres— Preanble and enacting pari, 
Where a settlement of land revenue is not being or is not about to be made, 


"€ Lettera Patent A peal No, 49 of 1919 under section 15 of the Letters 

par, Leltert Patent Appeal Ho. Justide Oaxe, dated the 80th January, rA 
Math Wage Dieser T pellate Decree No. 154 of 1910, against the decree 

Eag, Disc Judge of Cuttack, dated the 19th August, 1909, arats 

that of u B, K, Das Adhikari, Revenue Officer, dated the 81st October, 1908. 
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a dispate aa to an entry in the record of rights, though arising under. Part I-of 
Ohep, X of the Bengal Tenancy Act, is a matter that oan be decided : under 
section 108. 

“A preamblo of an Act does not govern clear expressions i de enacting 
aa compromise is binding agreement between the parties, and none the 
lems binding because it is followed by a decree, 

Wentworth v, Bullen (1) followed, 

; Appeal by the Defendant. : 

Suit for a declaration of right to a parcel of land bearing 
No. 166 and for transfer of the same to Towzi No. 1693. The 
parties were inhabitants of Balasore. In .1897 there was a 
Provincial Settlement. The land in suit was obtained by. the 
defendant in a suit under section 106 of the Bengal Tenancy Act 
in 1898. The plaintiff then brought a suit for declaration of 
title and for a declaration that the entry of the defendant’s 
name in the record of rights was ineffectual. That suit was 
compromised in or about 1899 and the defendant gave up the 
land. In 1908 there was a Revisional Settlement and the 
defendant’s name was entered. This suit was then brought 
by the plaintiff before the Revenue Officer under section 106 
ofthe Bengal Tenancy Act. The defence was that the suit 
was barred by res judicata and the compromise decree was nof 
binding as it was not passed by.a competent Court. The Courts 


below decreed the suit. The defendant appealed to the High 


Court. The appeal came on for hearing before Mr. Justice 
Coxe on the goth January, 1912." . -- 

Babu Provas Chander Mitra for the solis 

Babu Charu Chandra Biswas (for Babu Ashutosh Mukerji J 
for the Respondent. _ 

The following judgment was delivered by 


Coxe J.—The land in suit, in the present case, was obtained by 
the defendant in a suit under section 106 of the Bengal Tenancy 
Act, though it may be that the question of possession only was 
decided. The plaintiff then brought a suit for declaration of ` 
title and for a declaration that the entry of the defendant's 
name in the record of rights was ineffectual. That suit was 
compromised and the defendant gave up the land. There has 
now been another record of rights and this appeal arises out of 
another suit under section 106 to correct any entry recording 
the land as the property of the defendant. The suil has been 


‘decreed and the defendant appeals. 


C _ 7 (U. 0889) 9 B. and C. 840, . - T 
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The only point.tzken in appeal is that the suit -which ended 
in the compromise dacree was without jurisdiction. The first 
decision under sectior 106 had the force ofa decree and a suit 
could not be brought to set it aside except on the ground 
of fraud. The suit, Lowever, was not a suit to set aside the 
decree but one to obtain a declaration of title,” No doubt the 
defendant might have pleaded the former decision under section 
106 and this decision, if pleaded, might possibly have been a 


complete answer to the suit and insured its dismissal under. 


the rule of res /wdicazz. But ifthe defendant preferred .not to 


adopt this course, bu' consented that judgment should be given. 


for the plaintiff, I do not think he can now say that the 
Court had no jurisdiction to deal with the case and pass the 
decree. = 

The appeal is dizmissed with costs; ` - = 

Against this decision the defendant preferred an „appeal 
under section 15 of tae Letters Patent. 

Babu Probodh Chunder Dutt (ot Babu Motoa Mokon 
Chatterjee) for the Appellant. x 

Babus Ashutosh. Mookeryi aad Charu Chandra Siva for the 
Respondent. 

The judgment af the Court was delivered by p 


Jenkins ©. J.—This appeal has been admirably argued 
before us by the twolearned juniors, Babu Probodh Chandra Datta 
on behalf of the appellant and Babu Charu Chandra Biswas on 
behalf of the respcndent, and their argument leaves nothing 
further to be considered ; and so it is that nothwithstanding its 
complications, we femel that we can dispose of the case without 
reserving our judgment. 

The appeal is from a judgment of Mr. “Justice Coxe who 
confirmed the decree of the lower appellate Court. By the suit 
the plaintiffs, respcadents, sought a declaration of right foa 
parcel of land bearing No. 166 and for transfer of the same to 
Fouzi No. 1693. Oa the merits, this suit must be decided on a 
compromise which terminated the previous litigation, and wó 
desire to base our jidgment upon the ground that the compro- 
mise was a binding agreement between‘ the parties, and none 
the less binding because it was followed | by a decree. -This is 
a principle that has zhe authority of the jüdgmentin Wentworth 


v. Bullen (1) where t was said that ' the' contract ôf the- partiós. 
is* ^ not thé Tess a coatract, and subject to the incidénté ‘of a- 


f d) (1829) 0 B. xo. 840. 


July, 14, 


190 


Orvin, 
1918. 
— 

Keshab Panda 
LN 

Bhobani Panda. 

Jenkins, Cy J, 
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contract, because there is superadded-the command of the Judge." 
On that ground, as we indicated on the last occasion, our decision 
must be against the appellant on the merits. $ 

It was, however, ingeniously suggested to us that as tbis- 
suit purports to bs- under section 106 of the Bengal Tenancy- 
Act, it really is incompetent, inasmuch as those conditions do not 
exist which-are: requisite in order that a suit under that section 
may be brought. As it was not clear on the materials upon the: 
record whether a settlement of land revenue was being or about 
to be made in conaection with the Recórd of Rights which has 
given rise to this suit, we allowed the case to stand over in order 
that . definite information might be obtained on that point. 
We have been able to ascertain that there has been an order 
by the Local Government with the previous sanction of the 
Governor-General in Council in exercise of the powers conferred 
by section ror, sub-section (1) of the Bengal Tenancy Act, 
that a Record of Rights should be preparéd in respect of lands 
which included those now in suit. We also have reason to 
suppose that there was no settlement of land revenue being 
made or about to be made. On that basis we will dispose of 
the suit. 

For the plaintiff respondent who has to establish the com- 
petency of this- suit, it is contended that section 106 does apply 
in the circumstances of this case. It is said that there has been 
a Record of Rights, that disputes have arisen, and that a suit 
under section 106 is necessary for the purpose of a decision of 
those disputes, seeing that this is a case where a settlement of 
land revenue was not being or about to be made. 

By way of answer to that, it is objected that section 106 ls 
contained in Part III of Chapter X and that the fair meaning of 
the provisions contained in that part is that its provisions cannot 
be,called into play unless there has been an application either 
by the landlord or the tenant for a settlement of rent. It is said 
that there was no such application and therefore the provisions 
of Part IIL do not apply. 

It must, I think, be conceded that the Bengal Tenancy Act 
has -lost in -clearness as it has increased in bulk and that the 
more recent growths have not tended to preserve the original 
unity of the Act. The Act as originally drawn was clear in its 
scheme and its provisions, but unfortunately it was found that 
the purpose of the Legislature had failed in certain respects, and so. 
from time to time there have been what are called amendments of 
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the Act: and, it is by reason of those amendments that 
we are in the difficulty which confronts us today. Now 
Chapter X, as it at present stands, substantially reflects that 
chapter as enacted by Bengal Act IIL of 1898. I will therefore 
turn to that Act in the first instance to see what it provides. 
The heading of the chapter is " Record of Rights and Settle- 
fnent of Rents.’ Part I is headed Record of Rights. Part II 
commences with section 104 and its original heading was as 


follows, “Settlement of Rents, Preparation of Settlement Rent. 


Roll, and Decision of Disputes in cases where a Settlement of Land- 
revenue is being or is about to be made." Part III which 
commences with section 105 is headed “ Settlement of Rents and 
Decision of Disputes in cases where a Settlement of Land-revenue 
is not being or is not about to be, made.” Part IV which begins 
with section 110 is headed, “Supplemental Provisions.” It has 
been pointed out that its preamble treats the Bengal Tenancy 
Act as one to amend and consolidate enactments relating to the 
law of landlord and tenant, and so, it is said that it is not in 
conformity with that scheme to utilise section 106 in a case 
where the relation of landlord and tenant is not in question. 
While I recognise the force of this argument, still I am of 
opinion that section 106 must be taken to apply even where 
there may not be a settlement of rents, provided a settlement 
of land-revenue is not being or is not about to be made, My 
reason for so thinking is, Arsh that we have as the heading of 
that part not only the phrase “settlement of rents" bat also 
the expression “decision of disputes.” I do not forget that the 
heading of Part II as originally framed also contained the phrase 
"decision of disputes", but this has been amended by Bengal 
Act I of 1907, section 23, whereby ihe expression “disposal of 
objections" had been substituted for “decision of disputes.” 
This alteration was before the events to which the present 
litigation relates. This amendment of the Act coupled with 
the phraseology of chapter X leads me to the view that the 
Legislature used each of the expressions “ decision of disputes ” 
and *' disposal of objections" asa term of art, each referring to 
a different stage of the proceedings under chapter X. The 
importance of this expression "decision of disputes" in the 
heading of Part III is that it indicates an intention on the part 
of the Legülature that where a settlement of land-revenue was 
not being or about to be made, a dispute as to an entry in the 
Record of Rights though there was no " settlement of rents”, 


ler 

Om. 
K eoiab Panda 
Bhobani Panda 
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should be decided by the machinery provided in section 106, 
That section, as it originally stood in Act IIT of 1868, is, I think, 
clearer in its support of this view than the section as subsequently 
amended. As it originally stood, it was described in the 
marginal note !as “ decision of disputes by Revenue Officers” and 
it was in these terms. “If in any case under this part a dispute 
arises at any time within two months from the date of the 
certificate of the final publication of the Record of Rights under 
section 103 A, sub-section (2), regarding any entry which the 
Revenue Officer has made in, or any omission made from the 
record whether such dispute be between landlord and tenant, 
or between landlords of the same or of neighbouring estates, or 
between tenant and tenant, or as to whether the relationship of 
landiord and tenant exists, or as to whether land held rent-free 
is properly so held, ‘or as to any other matter—a suit may be 
instituted before the Revenue Officer, by presenting a plaint on 
stamped paper, for the decision of the dispute ; and the Revenue 
Officer shall then hear and decide the dispute.” The section 
has since been amended, and matters have been introduced 
into it which perhaps have not tended to make the section 
clearer for this particular purpose. - But I do not think that the 
amendment of the section, and, in so saying, I particularly bear 
in mind the proviso on which Babu Probodh Chander Dutt relied, 
‘was aimed at altering the general scheme of Part III. 
` The matter is, I think, made even clearer in favour of the 
view that I have indicated, by the introduction of section 105 A. 
It has to be recognised that much that is now contained in 
Part III of Chapter X is outside the just limits of the preamble 
to the Act ; still the preamble cannot govern clear expressions in 
.the enacting part, and the conclusion to which I come, is that 
where a settlement of land-revenue is not being or is not about 
to be made, a dispute as to an entry in the Record of Rights, 
though arising under Part I Cnapter X, is a matter that can be 
"decided under section 106. « 
It is on the grounds which I have expressed, that we think 
the decision under appeal should not be disturbed, and we must, 
therefore, dismiss this appeal with costs, Again, I desire to 
Tecognise the valuable assistance which we have received from 
the Bar. i 


ATOM. X o Appeal dismissed. 
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Before Sir Lawrence ¥enkins, K. C. I. E., Chief Fustice 
and Sir Asutosh Mookeryte, Knight, Fudge. © `` 
PRAN KRISHNA SAHA > > | 


vU. 
MUKTA SUNDARI DASSYA AND OTHERS,* 


x I 
Prosumption—Rent, Keity of—Lomg payment of ront at uniform rats—Potta 

Sound fales—Abanamment and surronder—iNon-trensferable socupancy 

holding, transfer of, e foot of —Bengal Tenancy Aot ( VLII of 1885), Saar. 86, 

87—8wb-loase by a caiyat, invalid—Under-raiyat's position— Court. if oan 

accom part of written statement, : 

It is open to the Court, apart from the provisions of section 50 sub-sec. 
tion (8) of the Bengal Teranoy Act, to draw an inference as toa jote having bean 
held ata fixed rent from the Permanent Settlement from the fact of long 
payment of rent at a uniform rate. E 

Per N. Ohatterjee J.— Where the potta dated sometime before the 
Permanent Settlement filed by the tenant to prove fixity of rent, was found 
to be false : 

Holà, that the tenent was not precluded from asking the Court to 
draw an inferenoe as to the fixity of rent, if he proved other facts whioh 
could give rise to such an inference, 

Casperss v, Kader Nath (1) followed, 

The position of a lanilord in a case of abandonment is stronger than in the 
oase of a surrender by a -aly&t. In the oase of an abandonment, the landlord 
does not acquire any title through the raiyat as in the case af a purchase, 

In the case of a non-transferable oooupancy holding, where the raiyat sells 
the holding and quits pomsossion of the lands, the lands become part of the 
Ahas lands of the landlord, and the holding doas not continue to enst in such a 
cage apart from the right of occupancy itself. 

Section 87 of the Bengal Tenanoy Aot is not exhaustive, 

Where a sub-lease b» @ raiyat is not binding on thé lgndlord and the 
holding does not subeist after abandonment, an under-raiyat does not become 
a raiyat, 5 cane 

A Oonrt can accept & portion of the statement of the defendant and 
rejoos another portion, . 

` Appeal by the Plaintiff, 

Suit for ejectment. 


. The material facts and arguments appear from the judgment 
of Mr. Justice N. Chatterjee. 

Babus Kishori Lal Sarkar and Haris Chandra Roy for the 
Appellants. i 


Babu Harendre Narayan Mitter for the Respondent, ` 


C. A. V, 

* Letters Patent Appeal No, 70 of 1911, under seotion 18 of the Letters 

Patens, against the decision of Mr. Jastioe N, Ohutterjea, dated the 18th 

Marah, 1011,1n Appeal trom Appellate Deores No. 105 of 1909 against tho 

dearee ot Bada Jogan Monon Sarkar, Additional Subordinate J adge of Pabia 

and Bayra dated the zand Sepwmoer, WUS  affluning that ot daba Hajani 
Kumar Goose, Mu uif, Ist Oourt at Pabns, dated the 30th Beptember, Let, . 


(1) (1901) L L, E, 2J Galo, 733; 6 O, W. N. 858, 
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The following jadgment was delivered by — - 


N. Chatterjee J.— This appeal arises out of a suit for eject- 
ment. The plaintiff respondent who was the putni and darpatni 
talukdar of Taraf Satrani alleged that there was a non-transferable 
occupancy holding in Satrani standing in the name of one 
Krista Kishore Ghose consisting of the lands of schedule £a measur- 
ing 8 bighas and odd by recent measurement which was held by 
his grandson Dino Nath Ghosh, and that the lands of schedule 44a 
measuring II bighas and odd by recent measurement were the 
kkas kkamar lands of the plaintiff of which he was in possession 
through his durgadars the defendants 13 and 16, that in a rent 
suit brought against Dino Nath the latter stated that the jote 
comprised the lands of both the schedules £s and Åka, and was a 
keimi mowrasi one and had been sold by him to defendants, 1, 3 
and 6 and that the purchasers were in possession thereof. The 
plaintiffs further alleged that as Dino Nath had ceased to pay 
rent and parted with his interest in the holding which was not 
transferable the purchasers acquired no right by their purchase, 
and as the defendants 13 to 16 had given up the lands of schedule 
kha, he was entitled to re-enter on the lands of both schedules 
ka and kka, but that he was obstructed in his taking possession, 
thereof by defendants 1, 2 and 6 on the ground of their purchase 
and by defendants 3 to 5, and 7 to 12 on the ground that they 
were dur-jotedars under Dino Nath Ghosh, Plaintiff accordingly 
prayed for AAas possession of the lands on declaration that 
the jote was a non-transferable occupancy holding and that the 
defendants I, 3 and 6 had acquired no title by their alleged 
purchases and that the 4or/a settlements set up by defendants. 
3 to 5 and 7 to 12 were invalid as they were made without his 
consent, . 
The defence of the purchaser defendants 1 and 2 iter aka 
was that the lands of both the schedules ġa and 4&4 were 
included in the /o£e, that the suit was bad for musjoinder and that 
the jots was a transferable, kaimi ote, The defendants Nos. 3 to 
& and IO to I2 in addition to the above pleas, pleaded that they 
wero karmi dur-jotedars and that the suit was not maintainabla 
without a notice to quit. The Court of first instance decreed 
the suit and that decree has been confirmed on appeal. 
Defendants Nos. 1 to 5 and 10 have appealed to this Court. 
The first contention raised on behalf of the appellanta relates 
to the question whether the jo/& is a tenure or a holding. It is 
Urged that tha onws is on the plaintiff to prove that the sore ig a 


D f 
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holding and not a tenure. But the area being less than one 


hundred bighas there is no presumption that it is a tenure. It is. 


true the jots has been sub-let for sometime, but since when: does 
not appear and having regard to the fact that the purpose for 
which the /o/e was originally acquired is not known and the 
other circumstances mentioned by the learned Subordinate Judge, 
Iam unable to hold zhat he was wrong in coming to the con: 
clusion that it is a holding. The second point urged is that upon 
the facts found in ths case vis., that the fots was held at a fixed 
rent for at least z5 years the Courts below ought to have held 
that a presumption arises apart from the provisions of section 50 
clause (2) of the Bsogal Tenancy Act that the 7o£e was held at a 
fixed rent. The Courts below have held relying upon the 
authority of the case of Sarat Chandra Ghose v. Shyam Chand 
Singha (1), that the presumption referred to in section 5o (2) of 
the Bengal Tenancy Act does not arise in the present suit which 
is not a suit under the Bengal Tenancy Act. I think the 
appellants’ contention ought to prevail. It is true the provisions 
of section 50 clause (2) of the Bengal Tenancy Act apply only to 
suits or proceeding: under the Bengal Tenaucy Act between the 
landlords and tenants as such as held in the case cited above and 
in the case of Rasamoy v. Srinath (2), but it does not follow that 
it is not open to ths Court to draw an inference as to the fote 
having been held at a fixed rent from the Permanent Settlement, 
from the fact of long payment of rent at an uniform rate, There 
is nothing to prevent the Court from drawing an inference of 
fact from the facts proved in the case that the original contract 
was to hold ata Zxed rent. The question was raised in several 
cases, and I need refer only to the latest case on the point—the 
unreported judgment in Nityananda v. Nanda Kumar (3), where 
the learned Judges Mookerjee and Carnduff JJ., observed as 
follows :—" The object of the Legislature in providing for the 
presumption as to fixity of rent mentioned in section 30 of the 
* Bengal Tenancy Act was to provide in suits or proceedings 
under the Act, that is, in suits or proceedings between landlords 
and tenants as such an easy method of determination of the rights 
of tha parties, Ic does not follow however by any means that it 
cases to which the section has no application it is not open to the 
Court to draw any appropriate infereace from the facts proved by 
the evidence on thé record. , In support of this view reference 
maybe made to thecisss of Dinendre Narain Roy v. Tifuram 
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Mukerjes (1), Grant v. Mrs. Robinson (2), Nunda Lal Gossami v. 
Atarmoni Dassi (3) and Gulab Misser v. Kalanand Singh (4). 

It was however contended on behalf of the respondent 
that the defendants having set up a fo/fa which has been found 
to be false, there is no room for any presumption, and secondly,’ 
that the defendants having relied upon the presumption laid 
down in section 50 of the Bengal Tenancy Act in the Courts 
below cannot now contend that such a presumption arises 
apart from the provisions of the Bengal Tenancy- Act and, thirdly, 
that the defendants did not set up in-the written statement that 
uaiform payment of rent raised the presumption. 


~ It is true the- defendants set up a fotta, dated some time 
before the Permanent Settlement, but it has been found to be 
false, Under the circumstances I do not think the defendants 
are precluded from asking the Court to draw an inference as to 
the fixity of rent if they have proved other facts which would 
give rise to such an inference. (Sse Casperse v. Kedar Nath 
Sarbadkikari (5). 


In their written statement the defendants stated that Kristo 
Kishore Ghose held the sore at a fixed fama from long before the 
Permanent Settlement from the time of the former zamindar of 
Natore and that from time immemorial for upwards of 20 years 
the late Kristo Kishore Ghosh and his heirs paid rent at a fired 
rate. They did not rely upon section 50 (2) of the Bengal 
Tenancy Act in their written statement and at the hearing relied 
upon authorities to show that the presumption arises apart from 
the provisions of that section. It is not necessary that defendants 
should state in their written statement that uniform payment of 
rent raised the presumption. I accordingly hold that the lower 
appellate Court below ought to have come toa finding as to 
whether any inference, could be drawn from the facts proved in 
the case apart from the provisions of section so of the Bengal 
Tenancy Act, that the yote was held at a fixed rate and was 
transferable. | 


'The third contention raised on behalfof the appellant is 
with respect to the under-raiyats. It is contended that even if the 
purchaser defendants did not acquire any rights by the transfer. 
the rights of the under-rayats can not be affected. 

` (1) (1903) I, L, B, 80 Galo. 801, (2) (1906) 11 0, W, N. 342, 

(8) (1908) 13 0. W. N. 482; 1, L, B. 85 Calo, 768, : 

(4) (1910) 14 0. W. N, 934312 0. D, J, 107, i 
(5) (1021) 60, W, B, 669,80); — — 
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Under section 85 of the Bengal Tenancy Act a sub-lease Oe 
granted by a raiyat without the landlord’s consent is valid only 1918, 
for a limited period as against the landlord but is valid as Prin Erisbna 
agsinst the raiyat himself (see Gopal Mondal v. Eshan finder Mukta Sandari, 
Banerjee (1). — 

It has been held that where the landlord purchases a hol dig ii scaled "s 


at a sale in execution of a decree for arrears of rent, he is not bound 
to annul the under-raiyati as an incumbrance under section 167 
of the Bengal Tenancy Act in order to enable him to obtain 
khas possession. See Peary Mohun Mookerjes v. Badul Chandra 
Bagdi (a). Iu that case it was held that the provision of section 
22 of the Bengal Tenancy Act does not stand in the way of the 
landlord’s recovering kkas possession, because that section merely 
saves the rights of third persons which were valid as against the 
landlord. The question however whether an under-raiyat in such 
a case is entitled to a notice under section 49, Bengal Tenancy 
Act, was not raised in that case, the defendant having set up a 
permanent right. 

In the case of a purchase by the landlord of the rights of a 
raiyat by a conveyance it has been held that the landlord cannot 
eject the under-raiyat without putting au end to the tenancy 
according to law. As the raiyat himself, if his interest sub- 
sisted, could not eject the under-raiyat without a notice under 
section 49 (D) of the Act, the landlord who steps into his shoes 
similarly cannot do so without putting an end to the tenancy. 
The landlord who acquires the rights of the occupancy holder 
under a private sale cannot claim any higher right than the 
occupancy holder himself had. See Amrrullakh v. Nasir Maho- 
med (3), heard by Geidt and Mookerjee, JJ., and the same case 
heard by Ghosh and Pargiter, JJ., (4) and Zal enn 
Sarkar v. Yagir Sheikh (5). 

Where, however, a raiyat surrenders his holding it has been- 
held that the landlord can re-enter by ejecting the under-raiyat with- 

. out a notice to gui if not protected by section 85 or section 86 
clause (6) of the Bengal Tenancy Act see Nilkania Chaki v. 
Ghatoo Sheikh (6) and Badan Chandra Das v. Rajeswari 
Debya (7). Section 22 of the Bengal Tenancy Act provides that 
when the immediate landlord of an occupancy holding is a 
proprietor or permanent tenure-holder and the entire interests of 
the landlord and the raiyat in the holding became united in the 
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samé person by transfer, succession or otherwise the occupancy 
right shall cease to exist but nothing in this sub-section shall 
prejudicially affect the rights of any third person. The word 
* otherwise " in the above section was construed as meaning ‘in a 
similar way to trausfer or succession! in the case cited above, 

It seems to methat the position of a landlord in a case of 
abandonment is stronger than in the case of a surrender by a 
raiyat. In the case of an abandonment, the landlord does not 
acquire any title through the raiyat as in the case of purchase. 
In'the' case of a surrender, the raiyat gives up the land to the 
landlord. In the case of a non-transferable occupancy-holding 
where the raiyat sells the holding and quits possession of the 
lands, the lands become part of the &&as lands of the landlord, and 
I think the holding does not continue to exist in such a case apart 
from the right of occupancy itself. 

The provisions of section 87 of the Bengal Tenancy Act lend 
support to the above view. The provisions of that section show 
that the landlord can enter on the holding in the case of an 
abandonment even if there are sub-lessees, the only exception 
being: made in favour of a sub-lease executed by a registered 
instrument the term of which is still unexpired and in such a 
case the landlord has to offer the holding to the sub-lessee only 
for the unexpired term of the lease. Under section 22 (1) 
the holding continues to subsist divested of the right of occupancy 
andif the word “otherwise” covers a case of abandonment, 
and the holding itself apart from the right of occupancy subsists 
in the case of am abandonment, all sub-leases which are valid 
against the reiyat himself would have been saved under section 87 
of the Act instead of only a sub-lease of which the term had not 
expired and that only for the unexpired term. Section 87 of 
the Act (the provisions of which are not exhaustive) does not 
appear to be applicable to the case of an abandonment such as 
we have in the present case. The section however shows the 
position of an under-raiyat in the case of an abandonment. 

-There does not appear to be any sub-lease by a registered 
instrument in the present case which can stand good against the 
landlord having regard to the provisions of section 85 of the 
Bengal Tenancy Act. 

In this connection I ought to notice another argument 
on behalf of the appellant. It is contended that on a raiyat 
abandoning the land, the under-raiyat gets a lift so to say and 
becomes a raiyat. If the sub-lease is not binding on the landlord 
and the holding does not subsist after abandonment, I do not. 
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see how the under-raiyat becomes converted into a raiyat in such 
a case. ah as 
I hold therefore that the under-raiyats have no valid rights 
as against the plaintiff. They cannot resist the claim for kas 
possession if the purchaser defendants did not acquire any right 
under their purchases. The fourth contention raised on behalf 
of the appellant also relates to the dwr-jofedars. Itis urged that 
. plaintiff received rents from the dwr-jofedars, and even if the 
duryotes are not valid the landlord has recognized the duzjofes by 
receiving rent from them. But the question does not appear 
to have been urged before the lower appellate Court, and 
having regard to the findings arrived at by the Court ofthe first 
instance at page 21 of the paper-book, I do not think the 
contention is a valid one. 


The fifth point raised is that plaintiff having failed to prove 
that the lands of schedule 44a were his kkas Ahamar lands 
cannot fall back upon the defendant’s written statement, and 
if he wishes to do so he must take the statements in the written 
statement asa whole. I do not think, however, that there s 
anything to prevent the Court from accepting. a portion of the 
statement of the defendants and rejecting another portion; 
The defendants did not set up any rights to the -lands of 
schedule £5a other than those of a tenant, 


The last ground taken is that the suit is bad for misjoinder 
of parties and causes of action, It is contended that as the 
lands of schedule &&a were claimed as kkas kAhamar and those 
of schedule 4a as being formerly held by Dino Nath—the causes 
of action were different. The purchasers were different and the 
lands were purchased at different times and the sub-lessees 
held different plots. The question of misjoinder of parties 
appears not to have been pressed in the lower appellate Court. 
As regards misjoinder of causes of action the Courts below 
have found that the lands of both the schedules £a and ķā are 
included in the yoée of Kristo Kishore and the defendants were 
sued as trespassers in respect of both the plots. 

Besides the defendants do not appear to have been 
prejudiced, and the defect if any is cured by the provisions of 
section 578 of Act XIV of 1882. 

The case, however, will go back to the lower appellate Court 
for a re-hearing with reference to the second contention raised 
on behalf of the appellant, in accordance with the observations 
made in the judgment, Costs will abide the reult, © ~’ 
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O1vIE. :. Against this decision, the plaintiff preferred an appeal under 
_ J81& section 15 of the Letters Patent. 
Pran Krishna © Babu Harendra Narayan Mitra for the Appellant. f 
Wokta ERA Babus Kisori Lal Sarkar and Harts Chandra Roy for the 
rain Respondent. 
id im : ^. The judgment of the Court was delivered by 
May, 36. - Jenkins C.J.—It is urged in this case that Mr. Justice: 


Nalini Ranjan Chatterjee has erred in directing a remand. The : 
reasou why he directed this remand is that as he read the judg- 
ment of the lower appellate Court it was considered by that Court 
that there was a legal obstacle in the way of its presuming from 
long uniform rent that the holding was one at fixed rates. Our 
perusal of the judgment of the lower appellate Court’ leads u$ to 
the same conclusion. We think the Judge of that Court regarded. 
himself as legally bound not to anply any such pregumption, 
whereas the true view is that he is entitled to consider in view 
of all the circumstances whether it was not a just inference that. 
the holding was of the nature claimed by the respondent beforé: 
us. For these reasons I think the learned Judge was right in? 
remanding the case, and we must dismiss this appeal with costs:: ^ 
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Pulse Lord Shaw, Lord ord Moon Sir Fohn Edge ` 
and Mr. Amesr Ali: 
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Qua F cid sled Fenily prssadiy- Horti Ond Ewaios Act ( laf 1868), 
_ Sees, 8,3 and 8—Talugqdar— Estate —Gummary: Battilomoni —Impartibiity- 
—Talugdari teruro and acquisitions, succession vw. et. 
An order sanctioning the summary settlement of Government revenue in. 
respeot of 9 villages in Oudh with one A , as nalgusar, was passed on the Sth 
October 1859, but the Aabwliat was not signed by him until the following 18th, 
and in the first regular settlement 6 more villages were decreed to him. A's 
géte wae en terad b tbe Deak and eesinid lists prepared under section 8 of ‘the 
Oudh Rstates-Act : 5 
_ Held, that the summary settlement was in fact made on the 6th October 
1850, which was : fbetween" tho two dates given in section 8 of the Aot 
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and the right which A aoquired by the order of that date, was not affected 

by the delay in signing the Aabuliat, the execution of which on the following 
18th related bask to the former date, 

Hald, also, that A was a talugdar and the said villages constitated 

an ‘Estate’ within the meaning of section 2 of the Aot and were consequently 


1mpartíblo, 

Held, further, that the question whether properties soquired by an Oudh 
'talugdar' became part of his'talwg&' for the purpose of his succession 
depended on his intention to incorporate the acquisitions with the ,‘tsluqa,’ 
In the absence of auch an intention, the ordinary rule of succession of the Hindu 
Law applied. 

Srimati Rani Parbati Kamari Debi Y Jagdis Chundor Dhabal (1) 
followed. 

Two consolidated appeals from two decrees of the Court 
of the Judicial Commissioner of Oudh, dated September 8, 1909, 
varying a decree of the Court of the Subordinate Judge of 
Barabanki, dated September 15, 1908. 


The suit giving rise to these appeals was instituted by the 
plaintiff for partition of certain villages -enumerated in a list 
attached to the plaint. The first defendent was his elder brother 
and their mother, who was then alive, was joined as the tecond 
defendant. 


The material facts were stated in the judgment of their 
Lordships. 


Sir H. Erle Richards, K. C. and KX. Brown for the 
Defendant. The order for summary settlement was made on 
October 5, 1859, on which date Autar Singh acquired the right 
to have the summary settlement of nine villages made with him, 
The execution of the &aóuia? on the following rath was a 
formal matter and the £abu/ía? when executed related back 
to the sth. During the first regular settlement 6 more villages 
were decreed to him. These 15 villages thus acquired form an 
‘Estate’ within the meaning of Act 1 of 1869: See sections 
2 & 3. His rame was entered in the first and second list 
prepared under section 8, and under section 10 the Court is bound 
to take judicial notice of the lists, which are conclusive evidence 
that'Autar was a Taluqdar within the meaning of the Act. Tha 
‘Estate’ consisting of the 15 villages is. impartible and the 
defendant being the elder sonis rightly in possession thereof 
as successor to his deceased father: See section 22 clause r, 
Reference was made to Syke's Compendium, of Oudh "Taluqdari 
Law, pages 285, 378, 382, 393 and 403: Letter dated the roth 
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October 1859 scheduled to Act 1 of 1869: and the Oudh Land 
Revenue Act (Act XVII of 1876), section 17. 

Both Courts in India have found that the custom of impartibility 
applies to the family estate and the presumption is that the devo- 
lution of the other family property would take place according to 
that custom unless the plaintiff could displace such presumption: 

Thakur Iskri Singh v. Baldeo Singh (1): Vagdish Bahadur 


v. Sheo Paríab Singh (2): Nawab Ibrahim Ak Khan v. Nawab 


Muhammad Ahsan Ulla Khan (3): and Rome Bahadur 
Singh v. Rant Raghubans_Kuar (4). 

[De Gruyther, KE. C.: The last case is under t appeal to your 
Lordships’ Board.] 

[Mr. Ameer Ali mentioned the case of Debt Bakhsh 
Singh v. Chandrabhan Singh (5).] ; 

There is no evidence to show that the other property is 
exempted from the application of the custom of impartibility. 
The suit therefore should be dismissed. | 

De. Gruyther K. C., and Dube, for the Plaintiff: The 
Bummary settlement was not made, as required by section 3 of 


‘Act 1 of 1869, between ist April 1858 and roth October 1859. 


It was made on the 13th October 1859, when the Kaduliat was 


-executed, There is therefore no‘ Estate’ in this case within 


the meaning of the Act. Assuming that the summary settlement 
was made on the 5th October 1859 when the-order therefor was 
made, it was not made with Autar as Taluqdar, but as Malguzar, 
The word Taluqdar had not acquired in 1859 the statutory 


' meaning given to it under Act 1 of 1869. The villages settled in 


859 are therefore notan ‘Estate’ within the meaning of the 
Act and section 22 thereof has no application, 

[Lord MourtTON: Autar is put inthe lists prepared under 
the Actasatalugdar and we cagnot go outside it, If summary 
settlement of Government revenue was made with him, it is 
sufficient for the purpose of section 3 of the Act]. à 

Reference was made to Syke's Compendium of the Oudh 
Taluqdari Law pages 13, 28, 29, 51, 53, 55 & 285; and 
Parliamentary papers relating to Oudh, 1859. 

It is however, contended that a family custom of 
dmpartibility is established, But before the settlement with 
Autar there are instances.to show that the family property 
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was partitioned and since that settlement no occassion to 
partition had arisen. The alleged custom is therefore not 
established. Reference was made to Mayne on Hindu Law 
and Usage, 7th ed., pages 61, 633,$ 54 $ 469: Hyder Hossain 
v. Mahomed Hossain (1); and Bhau Nanajt Uipat v. Sundra 
Bai (2). Autar executed the kabyliat in 1859 as representing 
the family and the property then settled as well as that acquired 
thereafter is partible and governed by the ordinary rules of 
succession under ths Hindu Law. Inany case the subsequently 
acquired property is partible. 

[Lord Saaw referred to Srimatt Rani Parbati Kumari Debi 
v. Fagadis Chundcr Dhabal (2).] 

There is no specific evidence to show that the subsequently 
acquired property was intended to be included in the evans 
estate. 

Sir Z. Erle Richards, X. C., in reply. 

The Judgment of their Lordships was delivered by 


Mr. Ameer Ali.—These are two consolidated appeals from 
a judgment and decree of the Court of the Judicial Commissioner 
of Oudh, dated the 8th of September 1909, and arise out of a suit 
brought by the plaintiff Dwarka Pershad in the Court of 
the Subordinate Judge of Barabanki, for partition of certain 
properties known as ¢a/uga Ranimau, in which he claimed a 
share as. a member of a joint Hindu family governed by the 
Mitakshara Law. 

The two defendants to this action were the plaintiff's elder 
brother Janki Pershad and their mother Marjad Kuar, and as 
the mother under the Mitakshara Law, is entitled on the 
partiGon of ancestral property to an equal share with the sons 
for- her life, the plaintiff asked for a decree in respect of a third 
share in the entire property included in the list attached to 
the plaint. 

The defendant Janki Pershad alone contested the suit, the 
ground of his defence being that the taluga sued for was, under 
the provisions of Act I of 1869, as also by custom governing 
the family, an impartible estate descendible to a single heir, to 
which the ordinzry rules of the Hindu Law of inheritance did 
not apply. The parties thus went to trial on two distinct issues, 
vis, whether tho properties in suit belonged to a joint Hindu 
family aud were subject to the incidents ordinarily attached to 
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such properties, or whether they formed in whole or in part, 
under Act I of 1869 or by custom, an impartible estate, 


A ‘stort history of the family wil explain the reasons ori 
which the Courts in India have proceeded in arriving at their 
conclusions, The nucleus of the /a/ga in dispute is said to 
have been formed by one Suk Shah. He owned nine villages, 
but tne number iacreased to sixteen in the hands of his son and 
successor, Sakat Singh, who lived about the close of the 18th 
century. In 1856, when the Bntish first occupied the kingdom 
of Oudh, the /a/«ga included 21 villages, and was held, by 
Autar Singh, eighth in descent from Gulal Shab, the original 
ancestor of the parties and the grand-father of Suk Shah. Od 
the outbreak of the Mutiny Autar is said to have disappeared. 
Nor did he make his appearance on Lord Canning’s famous 
proclamation issued in March 1858. Tne British authorities 
accoraingly proceeded to make a settlement of his confiscated 
villages with third parties. But sometime in July 1859 Autar 
appeared before the authorities, explained the reason or his non- 


appearance before, and applied for a settlement of his villages, 


They were apparently satisfied with his explanation, and on ihe 
sth of October 1859, an order was passed on nis application, 


sanctioning the summary settlement with him of the remaining? 


nine villages which had not been finally settled with others, 
The £abultat, however, was not signed by him until the 13th 
of that month. 

In the course of the regular settlement which fallowed 
shortly after, Autar recovered decrees for possession of six more 
villages. He was.thus in possession of some 15 villages when 
Act I of 1869 was passed into law. Later on he acquired by 
purchase several other properties. 

Autar died in 1879 without issue and was succeeded in the 
possession of the properties by his nephew Jang Bahadoor, the 
eldest son of his brother Bisheshur. Jang Bahadoor died in 1889, 
leaving him surviving two sons, vis., the plaintiff and the defen- 
dant, Janki Pershad, the latter being the eldest. On Jang 
Bahadoors’ death, Janki Pershad came into the possession of the 
entire property. 

The Subordinate Judge ia held that the properties which 
were settled with Autar in 1859, together with those decreed 
‘to him in the course of the regular settlement, form an “ Estate! 
within the meaning of Act I ot 1869 and are descendible to a 


Wingle heir and are consequently impartible. But as regards 
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the several properties Autar Singh acquired by purchase subse- 
quent to the regular settlement the trial Judge wes of opinion. 
that in the absence of evidence establishing an intention on his 
part to incorporate the subsequent acquisitions with the “ Estate” 
they must be held to be governed by the ordinary Hindu law 
of inheritance. He accordingly decreed the plaintiff's claim in 
respect of a one-third share in what he calls the “acquired” 
properties and dismissed the suit as regards the rest. 

Both parties appealed to the Court of the Judicial Commis, 
sioner of Oudh which affirmed the decree of the Sybordinate 
Judge with a modification in respect of the partiqs' shares 
necessitated by the death of their mother Marjad Kuar, which: 
became one-half each instead of one-third. 

The plaintiff and the defendant have both appealed to His 
Majesty in Council against the judgment and decree of the 
appellate Court. The plaintiff contends that the lower Courts 
are wrong in holding that the properties in respect of which 
his suit has been dismissed, form an "Estate" within the 
meaning of the Act, and are, consequently, impartible ; whilst 
the defendant urges that the properties, a half share of which 
has been decreed to the plaintiff, being accretions to the 
t- Estate" or taluga, are equally impartible. 
^. As regards the contention of the plaintiff, the first poiat 
to determine is the meaning which the Legislature has attached 
to the word “Estate” with reference to properties coming 
within the purview of Act I of 1869, and that meaning must 
be gathered so far as possible from the enactment itself. — 

- The term “Estate” is defined in section 2 to mean “the 
laluga or immovable property acquired or held by a taluqdar 
or grantee in the manner mentioned in section 3, section 4 cr 
section 5 or theimmovable property conferred by a special grant 
of the British Government upon a grantee,” And“ taluqdar” 
is declared to mean a person whose name is entered in the. first 
" of the lists mentioned in section 8. 

Section 3 declares that : 

“Every talugdar with whom a summary settlement of the 
Government revenue was made between the first day of April 
1858 and the tenth day of October 1859, or to whom, before the 
passing ofthis Act and subsequently to the. first day of April 
1858, a talugdari sawad has been granted, shall be deemed to 
have thereby acquired a permanent, heritable and transferable 
right in the estate comprising the villages and lands named in 
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the list attached to the agreement or Aadukat executed by such 
talugdar when such settlement was made, or which may have 
been or may be decreed to him by the Court of an officer 
engaged in making the first regular settlement of the province 
of Oudh, such decree not having been appealed from within the 
time limited for appealing against it, or, if appealed from, having 
been affirmed.” 

Section 8 provides that : 

“Within six months after the passing of this Act, the Chief 
Commissioner of Oudh . , . shall cause to be prepared six 
lists, namely : 

.  " Fyrst—AÀ list of all. persons who are to be considered 
talugdars within the meaning of this Act." 

t Second.—A list of the taluqdars whose estates, according to 
the custom of the family on and before the thirteenth day of 
February 1856, ordinarily devolved upon a single heir," 

The rest of the section is immaterial for the purposes of 
this case, Section 22 lays down the rules relating to intestate 
succession to the estates of talugdars whose names have been 
entered in the second, third or fifth ofthe lists mentioned in 
section 8. In the first instance it declares that if any taluqdar 
whose name is so entered were to die intestate as to his estate, 
such estate shall descend “to the eldest son of such taluqdar 
or grantee, heir or legatee, and his male lineal descendants, 
subject to the same conditions and in ths same manner as the. 
estate was held by the deceased.” . 

It is common ground that “a summary settlement of the 
Government revenue" was made with Autar Singh in respect 
of nine villages “between the ist day of April 1858 and the 
roth day of October 1859.” Their Lordships are not omitting 
from consideration the fact that the kabuliat was not executed 
until the 13th of October, To this they will advert later. It is 
also admitted that he obtained decrees in respect of six other 
villages in the first regular settlement of the Province, and that ` 
his name was entered in the lists prepared under the statutory 
provisions of section 8. It is clear, therefore, that Autar was 
not’ only a talugdar, but that his /a/uga acquired by virtue of 
the above-recited proceedings, was an “Estate” within tha 
meaning of the Act. 

~ One of the learned Judges in the Court below has considered 
that the execution of the kabukat after the time limit mentioned 
in section 3, deprived Autar Singh’s /a/sg« of the character of 
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an estate defined in the statute, although in his: conclusion he P. 0. 
agreed with the Subordinate Judge in holding that it was im- 1015, 
partible property. His view may shortly be: summarised as Janki Perahail 
follows: as the principal villages included in’ the 7a/nga were 
not acquired either under a grant or a summary settlement muni 
made between the two dates mentioned in section 3, the pro: -Mrs Amari, 
perty did not constitute an " Estate" defined in section 2; but 
as it appeared in the evidence that the ¢a/uga had ordinarily 
devolved upon a single heir on and before the 13th of February 
1856, it must be treated as an impartible estate descendible 
under the rules of devolution provided in section 22. 

The other learned Judge held in substance that under the 
circumstances of the case it may fairly be assumed that the 
summary settlement with Autar was prade before the 1oth of 
October 1859. 


£ 
Dwarka Parabad, 


In their Lordships’ judgment, the leas technical construction 
seems more in accord with the true intent of the enactment. 
It is easily conceivable that a settlement might be made- within 
the time-limit, and yet the formal documents connected there- 
with might not, owing to causes beyond the control of the 
person with whom the settlement is made, be executed until 
later. The law must bs absolutely explicit that non-execution 
within the time is fatal to the right which it expressly gives 
before it can be so construed. Clause 3, which declares the 
right a talugdar acquires in villages and lands settled with him, 
states that “he shall be deemed to have acquired thereby," (that 
is by the summary settlement), “a permanent heritable and 
transferable right in the estate comprising the villages and lands 
named in the list attached to the agreement or Aaduliat executed 
by such talugdar when such settlement was made." The right 
the talugdar is declared to have acquired comes into existence 
with the settlement, the rest of the clause merely describes the 
properties with respect to which it takes effect. If the settle- 
"ment was directed, on the sth of October, to be made with 
Autar Singh, the delay in the signing of the formal documents 
would not affect the right he acquired thereby, as the execution 
of the agreement would relate back to the time when the settle- 
ment was in fact made. The authorities charged with the 
execution of the duties imposed by section 8 of. the Act do not- 
appear to have considered that the delay which had occurred 
in the signing of the £aóu/fat affected Autar Singh’s rights in 
the properties settled with him in 1859, -or differentiated him 
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from the other Talugdars; and although the settlement had 

been made with him as malgusar, he was, in fact, included as a 
Talugdar in the General Lists prepared under the section, and 

the property of Ranimau was entered against his name as the 

estate in his possession. Section 10 of the Act provides that 

“the Courts shall take judicial notice of the said lists and shall 

regard.them as conclusive evidence that the persons named. 
therein are such Taluqdars or Grantees,” 

Their Lordships have no hesitation in holding that the 
properties settled with Autar Singh in 1859, together with those 
of which he obtained possession under decrees passed in his 
favour ia the course of the regular settlement, constitute an 
“Estate” within the meaning of the Act, and are consequently 
impartible. : . 

The defendant’s appeal relates to that portion of the 
lower Court's decree which, affirming the order of the 
Subordinate Judge, awarded tothe plaintiff a half share in the 
properties subsequently acquired by Autar Singh. Janki 
Pershad has died since the institution of this appeal, and he is 
now represented by his minor son Dnaraband Singh. It is 
contended on his behalf that by the custom of the family these 
acquisitions became part of the original estate, and are, therefore, 
not subject to the ordinary rules of inheritance. 

Both the Courts in India have come to the conclusion that 
the evidence is insufficient to establish the alleged custom. And 
no adequate reason has been shown to induce their Lordships 
to take a different view. The only other point that remains 
to be considered is whether the lands subsequently acquired 
were as a matter of fact incorporated with the taluga. As has 
been pointed out by this Board in the case of Purbati Kumari 
Debt v. ¥agaats Chunder Dhabal (1) the question whether 
properties acquired by an owner become part of “the ancestral 
estate for the purpose of his succession," depends on his 
intention to incorporate the acquisitions with the original estate. . 

The Courts in India have concurrently found against the 
defendant on this point, and their Lordships see no reason to 
differ from their conclusion. Both Courts appear, however, to- 
have fallen into an error in respect of one property, Kamrauli, 
-for a half share of which they have made a decree in favour “of 
the plaintiff. It is admitted on his behalf that Kamrauli is one 
of the- villages for which Autar Singh obtained a decree in the’ 


s (1) (1903) L, B. 39 L A, 83. 
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regular settlement proceedings The decree of the lowér Court 
must, thérefore, be varied by the elimination of Kamrauli: ` ^" 
Subject to thie variation both appeals will be dismissed, 
each party bearing his own costs. 
And their Lordships will humbly advise His Majesty 
accordingly. 
Solicitor for the Defendant.— Tks Solicitor, India Office. 
Solicitors for the Plaintiff.— Barrow, Roger & Nevill. 
J. M. P. Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Sustice N. Chatterjee and Mr. Fustice Walmsley. 
RAM NATH SINGH AND OTHERS 


v. 
BASANTA NARAIN SINGH AND OTHERS.* 


Swit for accountsa—Proliminary decree, dnas again —Final deorse, passed 
during pendency of appeal—Appellate Court, jurisdiction qf, to set aside 
proliminary decree—Preliminary docrea, setting aside of, effet of-- 

' Final deores, whether supsrisded— Final deores, formal setting aside of, 

whether necessary — Kucouting Oourt, power of. 

Where in a suit for accounts a preliminary decree was passed, and the 
defendant preferred an appeal against the preliminary decree, and it wag set 
aside by the appellate Court, which held that the defendant was not lable 
to render any account, and, notwithstanding that the defendant had appealed 
against the preliminary deoree, the Court of first instance proceeded with tle 

m atter of taking of accounts and passed a final decree for a definite sum during 
the pendency of the appen], and the defendant did not take any part in the 
proceedings before the t nurt of first instance snbeeqnent tothe filing of the 
appes! aginst the prelimin iy decree : 

Held, npon an apptication for execution of the final deoree by the plaintiff, 
that the final decree oould not be exeonted Inasmuch as it was sabordinate 
toand dependent upon the preliminary decree, and it must be taken “to have 
‘been superseded by the decision of the appellate Conrt setting aside the 
preliminary decree, and that it was not necemary to have the final decree 
formally set aside, 

* Ahama Purshad Roy Chowdery v. Hurro Purtked Roy Ohowdery (1) and 
Jogesh Chamder Dutt v. Kali Chara Dutt (3) followed, 

M. H. Mackensis v Lala Nartingh Schai (8), Madhu Sudan Ben v. 
Kamini Kanta Sen (4) and Baikunta Nath Dey v. Nawab Salimulia Daksdur (5) 
distinguished : 

* Appeal from Appellate Order No. 488 of 19012, against the order of F, M. 
Luce Es . Offg District Judge of Gaya, dated the rth of February, 1913, 


affirming that of Babu Rakbal Ohandra Basu, Subordinate Judge, let. Court, 
at Gaya, dated the 6th of November, 1911. 


(1) (1885) 10 M, I A. 93, 


eur L L. R, 8 Galo 30. (4) Caney iG 
10 0. L, J. 118, (5) (1907) 8 C. 


R. 83 Onlo 1038, 
L J. 547. 
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Hold, further, that the appellate Court had jurisdiction to hear the appeal 
against the preliminary decree, and its power was not taken away by the 
final decree having been passed by the Court of first instance : 

Hold, also, that it was open to the executing Court to determine whether the 
decree which {t was asked to execute was a subsisting and operative decree or 


' . not anddt such s decree had been superseded and was no longer operative, 


the executing Court was entitled to refuse execution on that ground, . 
Appeal by the Decree-holders, Ram Nath Singh and others. 


This appeal arose out of an application for execution of a 
decree obtained by the plaintiffs (decree-holders) in a suit -for 
accounts brought against the-defendants (judgment-debtors) in 
the Court of.the Subordinate Judge at -Gaya. -The plaintiffs 
obtained a prelimimary decree on the -2ist March, 1908, which 
directed the defendants to render accounts. The defendants 
appealed against the preliminary decree on the 21st May, 1908, to 
the District Judge, and the learned District Judge set aside the 
„preliminary decree on the 11th August 1908, holding that the 
defendants were not liable to render any accounts. Against this 
.decision of the District Judge the plaintiffs appealed to the High 
.Court, and the High Court dismissed the appeal on the 3oth 
August, 1910. It appeared that although the defendants appeal- 
ed against the preliminary decree, the Court of first instance 
proceeded with the matter of taking of accounts, as the proceed- 
ings-bad not been stayed by the appellate Court, and passed a 
final decree against the defendants on the 28th May, 1908, for a 
eum of Rs, 1,284-8as. It further appeared that the defendants 
did not take any part in the proceeding, before the Court of first 
-instance in the matter of taking of accounts. The plaintiffs there- 
upon made on the 22ud February, 1910, the present application 
for éxecution of the final decree obtained by them on the 28th 
May, 1908. 

The defendants objected to the execution of the decree on 
the ground that the preliminary decree on the basis of which the 
subsequent final decree was passed having been set aside by the 
appellate Court, the final decree must be taken to have been 

superseded, and could not be executed. 


4  'Thelearned Subordinate Judge gave effect. to the contention 
of the defendants judgment-debtors, and dismissed the application 
for execution. On appeal the learned District Judge afirined 
the decision of the first Court. -, 
Against that decision !he decree-holders appealed to the High 
Court, ow ts l "Be" VET. ; 
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. Babus Provash Chandra Miter and Satis _ Chandra Bose 
for the Appellants. 
Babus Umakali Martene and Alul Chanara Dutt for the 
Respondents. . 
The judgment of the Court was delivered by 
N. Chatterjee J.—This appeal is against an order passed by 
the District Judge of Gaya in certain proceedings in execution of 
a decree in a suit for accounts. The decree-holders whoare the 
appellants in this Court in asuit for accounts obtained a prelimi- 
nary decree which directed the defendant to render accounts. 
This preliminary decree was passed on the 21st March 1908. 
The defendant appealed against that decree on the 21st May 
1908. Notwithstanding that the defendant appealed against 
the preliminary decree, the Court of first instance proceeded with 
the matter of accounts (the proceedings not having been stayed 
by the appellate Court), and passed a decree for Rs, 1,284.8as. 
against the defendant on the 28th May 1908. It does not appear 
that the defendant took any part in the proceedings -before the 
Court of first instance in the matter of taking of accounts or. that 
he even appeared before that Court subsequent to the filing ‘of 
"the appeal against the preliminary decree. On the 11th August 
1908, the District Judge set aside the preliminary decree holding 
` that the defendant was not liable to render any account. There 
was an appeal by the plaintiffs against this decision of the District 
Judge to the High Court and the High Court dismissed the ap- 
peal on the 30th August 1910. On the 22nd February 1910, the 
decree-holders applied for execution of the final decree which 
had been passed by the first Court on the 28th May .1908.- The 
defendant objected to the execution on the ground that, the pre- 
liminary decree on the basis of which the subsequent final decree 
. was passed having been set aside, the final decree which was 
subordinate to and dependent upon the preliminary decree must be 
taken to have been superseded and that, therefore the final 
-decree could not be executed. Both the Courts below -have 
. given effect to this contention and the plaintiffs have Dues to 
this Court. 
- .ltiscontended on behalf of the appellants that (his inal 
decree can be executed so long as it remains unreversed and that 
ihe appeal against the preliminary decree was not maintainable, 
when a final decree bad already been passed:in the case; and 
reliance is placed upon several decisions of this Court, namely, in 
the cases of. M. E. Mackenzie v. Lala Narsingh Sahai (1) 


(1) (1909) 100. L. J 118. ; 
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Baikusta Nath Dey v. Nawab Salimulla Bahadur (1) aud Madhu 
Sudan Sen v. Kamini Kanta Sen (2) and also upon the case of 
Kuriya Mal v. Bishambhar Das (3). It has, no doubt, been laid 
down in these cases that, when a final decree has been made, it is 
not only open but it is the duty of the party, who is aggrieved by 
the preliminary decree or interlocutory order which up to that 
stage had not been questioned by way of appeal, to prefer an 
appeal against the final decree and to question ths validity of the 
preliminary decres or interlocutory order. But in all those cases, 
except the case in Batkunta Nath Dey v. Nawab Salimulla 
Bakadur (1), the appeal against the preliminary decree or the 
interlocutory order was presented after the final-decree had been 
passed, and the fact that a final decree had been passed having 
been brought to the notice of the appellate Court at the hearing 
of the appeal from the preliminary decree or interlocutory order, it 
was held that the final decree having been passed, the appeal 
against the preliminary decree or interlocutory order could not 
be maintained. The facts of the case in Baikunta v. Nawad 
Salimulla (1) were peculiar. There, the plaintiff having lost in 
the Court of first instance appealed aud himself obtained au order 
of remand from the appellate Court to appoint a Commissioner 
for ascertaining whether the lands in suit appertained to the 
plaintiffs furmi. The order of remand was made by consent of 
both parties. The plaintiff appeared before the Munsiff after the 
order of remand, assisted in the local investigation held by the 
Commissioner, but-at the final hearing by the Munsiff, when asked 
to argue the case, he refused to do so upon an erro 1e0us assertion 
that an appeal had been loiged-in the High Court against the 
order of remand. After the'argumen's on the side of the defen- 
dant were finished but before the judgment was actually delivered, 
the plaintiff preferred an appeal tothe High Court against tha 
order of remand and, when that appeal came on for hearing, the 
fact that a final decree had already been passed was brought to 
the notice of the Court, and this Court held that the plaintiff 
having made his election and taken the full benefit of the order of 
remand, which was passed with the consent of both parties, could 
not turn round and complain against the order of remand. In 
this case, the defendant preferred an appeal against the prelimi- 
nary decres before the final decree was passed, and he does not 
appear to have taken any part in the proceedings subsequent to 
the filing of his appeal. At the time when he preferred the 


e) 1907) 6 O. L. J, 547. 
(2) (1905) L L. B. 8 1028 , (8) (1910) LL, B. 8% AU. 235. 
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appeal, no final decree had been passed. The appellate Court, Civi, 
therefore, certainly had jurisdiction to hear the appeal, and that 1918. 
power of the appellate Court to hear the appeal against the preli- Ham Nath 


minary decree was not taken away by the final decree passed by 
the Court of first instance on the 28th May 1908. The final 
decree in the case, which merely determined the amount for which — Chetterjos, 7 
the defendant was liable to the plaintiffs, was dependent upon the 
preliminary decree which held that the defendant was liable to 
render accounts, and the validity of the proceedings which result- 
ed in tne final decree depended upon the preliminary decree itself, 
and, that decree having.been set aside on appeal, the final decree 
necessarily fell through. 
It has next been contended that it was, at any rate, necessary 
to have the final decree formally set aside and that atall events, r 
the question could not be gone into in execution proceedings and 
that the executing Court has no power to deal with the matter. 
We think, however, that the final decree was superseded by the 
order of the appellate Court setting aside the prelimiaary decree 
upon which it depended. In the case of ¥atinga Valley Tea 
Company v. Chera Tsa Company (1) it was pointed out that the 
Muasit’s jurisdiction to hear the case upon remand depended 
upon the remand order aud that, if the remand order were badly 
made, the decree and, iadeed, all the proceediags taken under 
that remand order were sul and void. It is true that, in’ that 
case, the fiaal decree was also expressly set aside by this Court but 
the fact that a final decree had been passed was brought to the 
notice of this Court at the-hearing of the appeal in that case. 
In the present case, although the plaintiffs were perfectly aware 
that a final decree had been passed in the case, they did not 
bring it to the notice of eitherthe first Court of appeal or the 
High Court. We are of opinion, on the principles laid down in 
the case of Shama Purshad Roy Chowdery v. Hurro Purshad Roy 
Chowdery (a) and in the case of ¥ogesh Chunder Dutt v. Kak 
Chain Dutt (3) that the final decree in this case which 
was dependent upon and subordinate to the preliminary 
decres must be taken to have been superseded by the decision 
of the appellate Court setting aside the preliminary decree. We 
are further of opinion that it is prefectly open to the executing 
Court to determine whether the decres which it is asked to 
exocute-is a subsisting and operative decres or not and, if such 
a decree has been ere and is no longer operative, the 
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executing Court is entitled to refuse execution on that ground. 
Having regard to the decision of the appellate Court holding 
that the defendant was not liable to account at all, the Court of 
execution was certainly right in holding that is final decree 
could not be executed. Under these circumstances, the order 
appealed against seems to us to be perfectly correct and the 
appeal must, therefore, be dismissed with costs. We assess the- 
hearing fee at two gold mohurs. ' 

A. N. R. O p Appeal dismissed. 


Before Sir Lawrence Fenkins, K. C. I E., Chief Fustice, 
aud Str Asutosh Mookejee, Knight, Fudge. 


NISTARINI DEBI 
v. 


RAI. MOHUN, BISW AS AND ANOTHER," 


Appeal —Suli for aecownts— Preliminary deoreo, appeal against — Final deoroe 
pasma pending uppeal—Proliminary deoree saried in appeal — Final 
decree, validity of. 

Where in a suit for accounts an appeal was preferred against the prelimi- 
nary decree, and a finaldooree was subsequently passed during the pendency 
of the appeal : 

Held, (1) that the appeal was competent; (i) that as the preliminary 
déoree was varied in the appeal, the final deoree made on the basis of the 
original preliminary decree became inoperative, and a fresh final decree had 
to be made on the basis of the preliminary decree as alterod 

Machensio v Narsingh Bahai (1) and Kuriya Mall v Birkambhar Das (3) 
distinguished, ! 

` Bafaiwm v, Hilait Khanum (8) followed. 
- Narain Das v. Dalgobind (4) not followed. = 

“Appeal by the Plaintiff. . 

In a suit for accounts, a' preliminary decree was made by 
the first Court in favour ofthe plaintiff on the 8th February 
1908. On the 4th March defendants preferred an appeal against 
that decree to the District Judge. During the pendency of this 
appeal, the first Court proceeded to make the final decree on the 
24th March 1908 on the basis of the preliminary decree. The 


appeal came to be heard by the District Judge on the 11th April 
* Lotters Patent Appoal No, 72 of 1910, under Olause 18 of the Totters 


Patent against the deelaion of Mr, Jastloe Vincent dnted the 11th July 1910, in 
Ap. from Node Ser Deoree No. 2548 of 1908 

am Nath v Basámta, (1918). 17 0. W. N, 868, i C. L.J, 209 
where ie mme view is teken;—HBep. 


(1) (1909) I. L. R. 36 Calo, x 10 0. L. J. 113, 
in 1910) I. I. R, 82 All, 

(3) (1908) T. L, R 80 Calo. eA 

(4) (1911) L L B. 38 All, 628, 
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following, when the preliminary decree made by the first Court 
was varied in a material particular. No objection was taken 
to the hearing of the appeal on the ground that the final decree 
had been already passed. Against this decision of the District 
Judge, plaintiff preferred the present second appeal to the High 
Court. : 

The appeal cameto be heard by Mr. JusticeVincent, who by his 
judgment dated the 11th July 1910, dismissed the appeal, holding 
that the District Judge had jurisdiction to hear the appeal 
against the preliminary decree, notwithstanding that the final 
decree had been passed during the pendeacy of the same. 

The following judgment was delivered by 

Vincent J.— This appeal arises out of a suit for accounts 
brought by a pardanashin lady against a gomastha, defendant 
No. 1. 

The plaintiff alleges that the defendant No.1 was employed 
in her service from the month of Bhadra 1306 to Agrahan 
1310 B. S, when he was dismissed and that the defendant has 
not rendered to her accounts for this period, and has also not 
handed over to her all the collection papers. 

The plaintiff's suit was decreed inthe Court of first instance, 
the judgment being dated the 8th February 1908. 

An appeal was preferred against the preliminary decree in 
the suit. Inthe meantime, however, as further proceedings 
were not stayed, the final decree was passed on the 24th March 
1908, against the defendant No. 1. On the 11th April the appeal 
against the preliminary decree was decided and the defendant 
No. 1 succeeded tothis extent that he was held liable to render 
accounts to tbe plaintiff for the period between Ashin and Agraban 
1306 only. The learned District Judge found that in Agrahan 
1306, one Dwarika Nath Lashkar was appointed as gomastha 
and acted as the plaintiffs agent in regard to the duties 
performed before that date by the defendant No. 1 and that the 
plaintiff, accepted Dwarika Nath as her servant, in place of 
* the defendant No.1. He was, therefore, of opinion that after 
thedate when Dwarika Nath was appointed the plaintiff was 
not entitled to call upon the defendant No.1 for the account of 
her estate. 

Against that decision of the District Judge, this appeal is 
preferred. Various arguments have been addressed to the Court 
in support of the appeal. In the first place it is said that the 
learned District Judge had no juisdiction to set aside a preliminary 


1908. 
à 
July, 11. 


THE OALOUTTA LAW JOURNAL, (Von. XVIII. 


decree of the Munsiff after a final decree had been pronounced 
in that Court and two cases, Mackenste v. Narsingh Sahat (1) and 
Kuriya Mal v. Bishambhar Das (2) were quoted in support of 
this contention. 

The facts of those cases were, however, entirely different, 
The appeal there was preferred after the final decree had been 
pronounced. Inthe present case, the dates which I have already 
given, show clearly that the appeal had been preferred before 
the final decree was prepared. It can not be said in these 
circumstances that the District Judge had no jurisdiction to deal 
with the preliminary decree. 

It is argued that as no appeal had been preferred against 
the final decree, it was useless for the District Judge to consider 
the appeal that was pending before him as the final decree would 
remain in force whether the preliminary decree was set aside 
or not. But this argument has very little weight as it appears to 
me that the effect of the decree of the District Judge is to render 
all proceedings taken in the lower Court on the original prelimi- 
nary decree infructuous and of no effect. 

The second point is urged that although the defendant 
No. 2 Dwarika Nath wasa party to the original suit, he was not 


. made a party respondent in the appeal by the defendant No. 1 


and it was suggested that it was unfair to allow the defendant 
No. Iı to proceed with the appeal in his absence. It is further 
suggested, on the findings of fact arrived at by the lower 
appellate Court, that there should be a joint decree against the 
defendants Nos. 1 and a in this appeal. 

The short answer to this is that there was no necessity to 
bring the defendant No. 2 on the record in the appeal because 
the plaintiff sought no remedy against him in the Court of first 
instance and the appellant also did not want any decree against 
him in the Court of the District Judge; neither can there be 
any joint decree passed against him and the defendant No. 1 
on the plaint as framed because the plaintiff nowhere asks for any 
such relief in any portion of the pleadings. 

The last arguments addressed to the Court is based on section 
213 of the Indian Contract Act. It is said that whether the defend- 
ant No. 3 was employed or not as a gomastha under the plaintiff, 
the liability of the defendant No. 1 to render accounts to the 
plaintiff is not affected thereby. 

To some extent this contention is true. No doubt the 
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defendant No. 1 is bound to account to the plaintiff for any 
sum of money he may have received, or any papers in his custody 
during the whole period of his employment, but he cannot, in 
my opinion, be made liable to render account for moneys 
received by Dwarika Nath after Agrahan 1306 after which period 
it appears that Dwarika Nath was treated by the plaintf not 
as a subordinate of the defendant No. 1 but as a gomastha of 
the estate in direct relation with his employer. On this point the 
learned District Judge'says “again and again we find Nani Gopal 
writing to Dwarika Nath to send money . . $$ cy n AB 
a letter Exhibit A Nani Gopal blames thà addressee f.e., 
Dwarika Nath for not taking proper steps in a Land Acquisition 
case," and these remarks were addressed to him. "If I had 
kuown you were this sort of man I should not have left you 

in charge of the estate." Enquiries are then made from him 
in regard to certain lands which have been settled with tenants. 


The learned District Judge goes on to state that the letters 
unquestionably give the impression that Dwarika Nath was 
addressed not as an agent of Rai Mohun but as an employee 
of the estate. The evidence shows that Dwarika Nath dealt 
directly with the owners of the property, that he collected the 
rent and that Rai Mohun’s duty was probably of a supervisional 
character, Accepting these findings of fact, it would not in my 
opinion be reasonable to expect the defendant No. 1 to account 
to the plaintiff for monies and papers which he had not received 
of which he had no charge. 


In the result it is ordered that the defendant No. 1 do render 
accounts to the plaintiff from Ashin 1306 to Agraban 1306 
as directed inthe decision of the lower Court and further that 
he also account to the plaintiff for any papers received by him 
or any sums of money collected or received by him after that 
date up to the date of his dismissal in 1310. 

As the appellant substantially fails in this appeal, he must 
pay the costs. 

Against this decision an appeal was preferred under sec- 
tion 15 of the Letters Patent. 


Babu Kritanta Coomar Bose for the Appellant: After the 
passing of the final decree, the District Judge had no jurisdiction 
to hear the appeal against the preliminary decree. The defendant 
ought to have appealed against the final decree: his failure to do 
so made it final against him, 


May, $0, 
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(Jenkins C. J.—When the appeal against the preliminary 
decree was preferred, there was no final decree from which to. 
appeal So the appeal when it commenced was competent. 
Would it be incompetent by reason of after-events ? ] 

Yes. Irely on Mackensie v. Narsingh Sahai (1) and Kuriya 
Mai v. Bishambhar Das (a). ! 

[Jenxins C. J.—But see Bafatun v. Bilaiti Khanum (3), 
which is precisely in point, unless you say it is disturbed by 
Mackenste v. Narsingh Sakai (1).] 

The proper courte of the defendant was to ask the Munsiff 
to stay the further hearing of the suit. He applied to the 
District Judge, but the District Judge refused to stay. 

[MookggjeE J.—Did you ask the District Judge not to 
decide the appeal, as the final decree had been made ?] n 

No. The case of Narain Das v. Balgobind (4) is strongly 
in my favour. 

[MooxzRJEE J.—The defendant is bound to appeal against 
the preliminary decree. He appeals, and raises questions which 
gotothe root of the matter. Meanwhile the final decree is 
passed. Is he bound to appeal, although he has no ground of 
complaint ?] 

[Jgxxiws C. J.—Under the English practice, you don't get 
a stay of accounts by reason of an appeal.] 

Babu Sogesh Chandra Roy (with him Babu Surendra Nath 
Das Gupta for the Respondents,) was not called upon. 

The judgment of the Court was delivered by 


Mookerjeo J.—This is an appeal under Clause 15 of the 
Letters Patent against a decision of Mr. Justice Vincent by 
which he has modified the decree of the District Judge. 

The plaintiff, now appellant before us, brought a suit for 
accounts against the defendants. A preliminary decree was 
made in his favour on the 8th of February 1908. An appeal 
was preferred against that decree on the 4th of March 1908.. 
During the pendency of the appeal, the first Court proceeded to 
make a final decree on the basis of the preliminary decree on 
the 24th of March 1908. On the rith April 1908, the appeal 
against the preliminary decree was heard. No objection was 
taken before the District Judge to the effect that he had lost 
his jurisdiction to hear the appeal because during the 
pendency thereof the final decree had been made by the Court 


PE IL, B. 36 Calo, ym; 10 0, L, J. 118. 
1910) I. L. B. 82 All. 

3) (1908) L L. B. 80 Calo, 098. 
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of first instance. The appeal was heard by the District Judge, 
and the decree of the Court of first instance was varied in a 
material particular. An appeal against the decree of the District 
Judge was then lodged in this Court, and at the hearing it was 
contended that the District Judge had no jurisdiction to hear 
the appeal preferred to him, because before he could hear the 
appeal a final decree had been made by the Court of first instance. 
In support of this view reliance was placed upon the cases of 
Mackensie v. Narsingh Sahat (1) and Kurtya Malv. Bisham- 
bhar Das (2) The learned Judge rightly held that those cases 
were distinguishable. In the case of Mackenste v. Narsingh 
Sahai (1), the appeal against the preliminary decree was pre- 
ferred after the final decree had been made, and it was ruled 
that at that stage it was open to the appellant to prefer an 
appeal against the final decree alone. The same view was taken 
in the case of Kurtya Maj v. Bishambhar Das (2). The cases 
relied upon consequently did not assist the contention of the 
appellant. Reliance, however, is now placed upon the case of 
Narain Das v. Balgobind (3) which does support the contention 
of the appellant. We are not prepared, however, to accept that 
decision as well-founded on principle; in fact, it is contrary 
to the decision of this Court in the case of Bafatun v. Bilatty 
Khanum (4) When the appeal against the preliminary decree 
was filed, it was undoubtedly competent; but it is contended 
that the appeal became incompetent as soon as the final decree 
was made by the Court of first instance. This view clearly can 
not be supported on principle. The party who obtained the 
final decree in his favour took it while the preliminary decree 
was under appeal. The final decree therefore must be deemed 
subject to the result of that appeal In the case before us, it 
has been decided by the District Judge as also by this Court 
that the preliminary decree as orginally made was erroneous. 
The consequence is that the final decree made on the basis of 
the erroneous preliminary decree cannot be deemed to be 
operative. In this view, the decree of Mr. Justice Vincent must 
be affirmed and this appeal dismissed with costs. 

The Court of first instance will now proceed to pass the final 
decree on the basis of the decision of this Court. 


C. C. B. Appeal dismissed : Decree affirmed. 
(1) (1909, 10 0. L. J. 118 ; 1. L. H.88 Cale. 763. 
(3) ects L L, B. 83 AlL 2257 (8) (1811) I L. B. 38 AL, 538, 


(4) (1908) I. L. p. 30 Calo, 688. 
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Before Sir Lawrence Fenkins, K.C.I.E., Chief Fustice, 
and Sir Asutosh Mookerjes, Knight, Fudge. 


- 0YIL NILMADHUB MAHTA AND OTHERS 
1918. v. 
— Pel . + 
way, 30 RAJ KISHORE DAS AnD OTHERS *. 
— Judinal dooision— Conjecture. 


Conjeoture is not a sound basis for judicial decision, 


Appeal by the Defendants. 

Suit for ejectment. The Court of first instance upon a map 
and report of the civil Court Ameen, which was accepted by 
both parties without objection, passed a decree partly in favour 
of the plaintiffs, The first appellate Court did not accept the 
report of the Ameen on the assumption that the boundary as 
laid down in the Revenue Survey Map was erroneous and dis- 
missed the suit. The plaintiffs appealed to the High Court. 

Babus Bepin Behary Ghose, Lalit Mohan Ghose and Satis 
Ranjan Chatterjee for the Appellant. 

Babu Sib Chandra Palit for the Respondent. 

The following judgment was delivered by 

Holmwood J.— This is an appeal from the decision of the 
Sito District Judge of Manbhum, dated the 21st August 1909, 
April, 24. reversing the decree of the Subordinate Judge determining the 

boundary between two villages named Bondi and Chanpad. 
The Subordinate Judge upon a map and report ofthe civil 
Court Ameen which appears to have been accepted by both 
parties without objection gave a decree partly in favour of the 
plaintiffs. On appeal the Court of the learned District Judge 
did not accept the report of the Ameen on the assumption that 
the boundary as laid down in the Revenue Survey Map wap 
erroneons and the true boundary ought to lie between two hills 
and not crossing a hill. 

Now had the learned Judge had occasion to find that the 
Commissioner's measurements were wrong and were not if 
accordance with the revenue survey line, it would have been 
his duty to remand the case to the Commissioner for further 
measurement and further enquiry or to appoint a new and more 
competent commissioner. Butit does not appear to me that 


* Letters Patent Appeal No, 120 of 1911 under section 15 of the Lettera 
Patent, from the decision of Mr, Justice Holmwood, dated the 26th May 1911, 
in Apron from Appellate Decrse No. 2704 of 1909, t the deoree of 
D. Kingsford Esq , Judicial Commissioner of Ohota Nagpur, dated the 21st 
gogu 1909, revermng that of Babu Bespin Bebary Ohatterjæ, Subordinate 
Judge of Manbhum, dated the 80th November 1908, 
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he had any right to find without evidence that the Revenue 
Survey line was wrong. Asa matter of fact unless the Revenue 
Survey line of both villages Bondi and Chanpad is very much 
diverted and contorted it would be impossible to make it pass 
between two hills. It does not appear either from the Revenue 
Survey Map or from the map of the Commissioner that as a 
matter of fact there are two hills between which any path passes. 
However we are not here concerned in any question of fact. 

The only question is whether on the learned Judge’s decision 
it would be necessary to direct the Commissioner to make a 
fresh enquiry, and I do not think that in this case there is any 
such necessity. The land consists of 8 bighas more or less of 
jungle and hill tract. The boundary as laid down by the 
Commissioner is admittedly that of the Revenue Survey, and 
there is nothing on the record to show that the Revenue Survey 
is wrong. The Privy Council case of Lukki Narain Vagadeb v. 
Jodu Nath Deo (1) to which the learned Subordinate Judge 
refers seems clearly to indicate that in a case like the present the 
report which agrees with the Survey Map and which has been 
accepted by both parties should not be disturbed in appeal by 
the lower appellate Court. In another Privy Council case Ranes 
Surut Soondures Dossee v. Prosunno Coomar Tagore (2) reported 
so long ago’as 1870, their Lordships held that the appellate Court 
should not interfere with the result of local enquiry excep: on 
clearly defined and sufficient ground which must be stated in 
its judgment. Now the grounds which are taken by the learned 
Judge are vague and indefinite. ` He imagines that the foot- 
path between two hills which would inevitably exist in such a 
position, whether it was near the boundary or not must be the 
old road now lost sight of, which is said to have been one of 
the boundaries of the village. Now there is really no ground 
for such assumption. The rasta or foot-path would naturally 
exist in every valley between hills. Butit might very well be 


that such a position would be entirely unsuitable for a road. 


along which cart traffic might have to pass during the rainy 
seasons ; and it is not in accordance with general experience to 
find cart roads running along the bottom of narrow valleys. 
They are always carned on a certain elevation above the flood 
level. However the old Thulin road is entirely lost and nobody 
knows where it was. There is therefore no ground for any 
assumption as to its original position. 

The only evidence of the boundary beiog the Revenue 
Survey, and there being nothing to show that the Revenue Survey 
is wrong and there being no finding tbat the Commissioner’s 


(1) (1898) L. L B. 91 Calo, 54 — (2: (1870, 15 W B 30 P, O, 
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report is notin accordance with the Revenue Survey the decree ° 
and judgment of the lower appellate Court must be set aside 
and that of the Subordinate Judge restored. 

As the other side do not oppose and appear to have agreed 
to these findings from the first, the plaintifs will be entitled 
only to their costs in the lower appellate Court and to the 
hearing fee in this Court, one gold mohur.. 

The learned vakil for the respondent not having been pre- 
sent at the original hearing is granted a rehearing to-day. Hs 
contends that the appeal is concluded by findings of fact, but 
I have shown above that the Judge has erred in law in finding 
not that the measurements are wrong but that he can assume 
that the original Survey line is wrong because it does not accord 
with his ideas of whereit ought to be. His idea of where it 
ought to beis all founded on assumption and not on facts. Now 
the presumption is that the boundary is according to the Revenue 
Survey Map and it is an error of law to discard it on reasons 
based on erroneous inferences. 

Iam therefore unable to review my previous order—the appeal 
must be allowed as ordered above. No further order is made as to 
costs. . 

Against this decision, the defendants preferred an appeal 
under section 15 of the Letters Patent. 

Babus Nilmadhub Bose and Sth Chandra Palt for the 
Appellants. ` : 

Babus Bepin Behary Ghose, Lalit Mohan Ghose and Satis 
Ranjan Chatterjee for the Respondents. l 

The judgment of the Court was delivered by 

Jenkins C. J.—Conjecture is not a sound basis for judicial 
decision, and that is the meaning of Mr. Justice Holmwood’s 
criticism on the judgment of the District Judge. He has 
demonstrated with great carefulness that the judgment of the 
District Judge had no better basis than conjecture, and we are 
perfectly in agreement with him on that point. Indeed, the 
discussion in this Court has only served to show that it Was 
perhaps even more conjectural than was made apparent to 
Mr. Justice Holmwood. The fact is that the eastern limit of 
the land in suit is the village limit. The Ameen, the Munsiff 


and Mr. Justice Holmwood are all in accord in thinking that 


the Revenue Survey was not erroneous. The learned District 
Judge thinks that this Revenue Survey was erroneous, and he 
bases that decision on grounds which have no real foundation. 
We must, therefore, uphold the judgment of Mr, Justice Holm- 
wood and dismiss the appeal with costs, 

A. T. M. . Appeal dismissed. 
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Bofors Sir Lawrences Fantins, K.C.I. E., Chief Vustice, 
and Sir Asutosh Mookerjee, Knight, Fudge. 


ABDUL JALIL 
v. 
AMAR CHAND PAUL AND oTHERS.* 

Final deores, affect af — Partition, suit for— Preliminary deores, appeal against — 
Final decree, passing of, pending appoal—Prelininary deorse, astiing 
aside of. 

When a preliminary deoree for partition has been set aside on- appeal, and 
pending appeal from the preliminary Gest, A fual Gon (Ss NUM p setae 
remained in the final decree. 

Appeal by Defendant No. 4. 

Suit for recovery of money due on a mortgage bond dated 
25th July, 1899. The property which was mortgaged belonged 
to Sheikh Tunu and Belayati. The latter instituted a suit. for 
partition on the rst February, 1899 against Sheikh Tunu. A 
preliminary decree was passed on the 12th December, 1899, wherein 
it was held that Belayati had a share of $ and Tunu }in the 
property. This decree was confirmed on appeal on the and 
March-1g00. But on second appeal to the High Court it was 
held that the shares of Belayati and Tunu in the property were 
half and half. 

On the 27th March 1900, the lower Court passed a final 
decree against which there was no appeal, On the 27th April, 
1903, an application was made to set aside the final decree on the 
ground that in appeal to the High Court against the preliminary 
decree the shares of the parties had eben determined. On the 
rejection of this application on the ground of being informal, an 
application for review was put in on the 11th August 1903, which 
was granted on the gth February 1904. This order was set aside 
on appeal onthe rath July 1904 on the ground of limitation, 
and on an appeal against that decision to the High Court 
it, was held on the a6th April, 1906 that no appeal lay. 
The present suit was instituted by the mortgagee on the 18th 
February 1907 asking for a declaration that his mortgage formed 
a charge upon the undivided half share of Sheikh Tunu, the 
mortgagor. 

The &rst Court gave a decree to the plaintiff holding 
. PT E Hae 50 of 1910 under section 18 of the Letters 
Patent fon of Mr, Justice Sharfud Ia Appen irom Ap te 
Deores No. 1697 of 1908, against the deoree of B tional 
District Judge of 34 Parganas, dated the Slst May, 1908, 1 ying thas of 


Babu Mobim Chandra Subordinate ju Qnd Court of 2e Forganse 
dated the 7th Séptember, 1 or. ix dE 
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that the lower Court had no jurisdiction to pags the final decree 
in the partition suit pending the second appeal against the preli- 
minary decree. The appeal by the contesting defendant was 
allowed. The plaintiff then appealed to the High Court. 

Babus Nalini Ranjan Chatterjee and Nagendra Nath Ghose 


for the Appellant. 


Babu Monmotha Nath Mookerjee for the Respondents. - 
The following judgment was delivered by ' 


. : Sharfaddin J.—The suit which has given rise to this second 
appeal was for recovery of money due upon a mortgage. bond 
dated the 25th July 1899. It appears that the owners.-of the 
property that was mortgaged under -the above mortgage-bond 
were two persons, namely, Sheik Tunu and Belayati Khanum. 
The latter of whom instituted a suit for partition of the property 
on the 18th February 1899 against Sheik Tunu. The mortgage 
in question was executed sometime after the institution of the 
partition' suit. A preliminary decree was passed by the -lower 
"Court in thé partition suit on the rath of December 1899 wherein 
it was héld that Belayati Khanum had a share of 4. and Sheik 
Tunu $ in the property. An appeal was preferred to the District 
Judge against the preliminary decree which was confirmed. by 
him on the 2nd March 1900. But on second appeal to the 
High Court it was held on the 8th January 1903 that -the shares 
‘of Belayatt- Khanum and Sheik Tunu in His property were- half 
‘and half, - : fey APO 


On the 27th March 1900 the lower Court passed a final 
‘decrae ‘against which there was no appeal. 

' After the judgment of this Court against the preliminary 
decree was passed, an application was made to the lower Court 
on the 27th April 1903 to set dside that final decree on theground 
that in appeal to this Court against the prelithinaty décrée ‘the 
shares of the parties had been determined in accordance with the 
Mahornedan law to behalf and half. This “application has been 
"described in the judgment as an informal application. It was 
rejected; thereupon a formal application for review was put in on 
the 11th August 1903 before the Subdrdinate Judge who ón the 
gth February 1904 granted the application. On an appeal; how- 
‘ever, to the District Judge the judgment of the Subordinate 
«Judge:was set aside-on the 12th July 1504° on the- ground ‘of 
limitation, and Qn an appeal against that decision to this Court it 
war held: on #6th "April 1906 that no appeal. lay- to' this: Court. 
The present suit was instituted by the plaintiff as mortgagee* on 
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the 18th February 1907, asking for a declaration that his mortgage 
formed a charge upon the undivided half share of the said Sheik 
Tunu, the mortgagor. 

The first Court gave a decree to the plaintiff holding that 
the lower Court had no jurisdiction to pass the final decree in 
the partition suit during the pendency of the special appeal 
against the preliminary decree. The contesting defendant then 
appealed to the District Judge. The appeal was allowed and 
hence the present second appeal to this Court by the plaintiff. 
The question for decision really is as to whether the effect of the 
decree of this Court against the preliminary decree passed by the 
lower Court was to nullify the final decree passed by that Court. 
The point urged on behalf of the appellant is that the final decree 
was dependent upon and subordinate to the preliminary decree 
and. the final decree only carried out the directions given in the 
preliminary decree and the preliminary decree having been 
modified by the High Court subsequently the final decree lost all 
its force. 

_ It appears that the decree of this Court against the preliminary 
decree .abovementioned has been reported [Bafatun v. Bilaiti 
. Khanum (1). There were two points before the High Court in 
that appeal. The first was as to whether the appeal was 
maintainable inasmuch as the final decree in the partition suit 
had since been made and had not been appealed against although 
the time for appealing had long expired. This point was taken 
as a preliminary objection and the second point was for the 
determinaiotn of the shares of the contending parties in 
accordance with Mahomedan Law. .With regard to the preliminary 
objection, this Court held that the objection ought not to prevail 
as -the law allows an appeal from a preliminary decree ina 
partition suit. It was held that the appellants were therefore 
„entitled to prefer second appeal for the purpose of the 
determination of the question raised in it, It was remarked in 


` that judgment that it should be left to the parties to gee what . 
the effects of the appellant not having appealed against the final --- 


decree may be. Possibly they may yet appeal against the decree, 
though out of time, if they can show good and sufficient cause 
for not preferring an appeal within the time allowed by law. , No 
doubt the question then before this court was not what should 
be the effect ofthe final decree under the circumstances.. The 
main quéstion was what were the shares of the two contending 
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parties in accordance with Mahomedan Law. And this Court 
came to the conclusion that under Mahomedau Law Sheik Tunu 
and Belayati Khanum were each entitled to a half share in the 
property. On behalf of the appellant, I have been referred to 
the case of Shama Purskad Roy Chowdery v. Hurro Purshad Roy 
Chowdery (1). In this case it was held by their Lordships that 
“there is no doubt that according to the law of this country—and 
their Lordships see no reason for holding that it is otherwise in 
India—-money recovered in a decree or judgment cannot be 
recovered back in afresh suit or action whilst the decree or 
judgment in which it was recovered remains in force; but 
this rule of law rests as their Lordships apprehend, upon this 
ground, that the original decree or judgment must be taken to be 
subsisting and valid until it has been reversed or superseded by 
some ulterior proceeding. If it has been so reversed or superseded, 
the money recovered under it ought certainly to be refunded, 
and as their Lordships conceive, is recoverable either by summary 
process, or by a new suit or action. The true question, therefore, 
in such cases is, whether the decree or thé judgment under 
which the money was originally recovered has been reversed 
or superseded.” I am also referred to the case of Soresk Chunder 
Dutt v. Kali Churn Dutt (2). This is a Full Bench case. 
The decision of the Full Bench was that the decrees passed 
subsequent to the decree that was reversed by the Privy 
Council were superseded by reason of the first decree having 
been reversed by the Privy Council. It appears that a certain 
decree was passed by the High Court enhancing rent and on 
appeal to the’ Judicial Committee the judgment of the High 
Court was reverfed. But during the interval between - the 
judgment of this Court and that of the Judicial Committee 
more than one decree had been obtained by the successful party 
on the strength of the judgment of this Court. Afterwards 
ag that judgment was set aside by the Privy Council the plaintiff 


| instituted a suit for refund of the difference of the money that he 


had to pay under the subsequent decrees. It was held by the 
Full Bench that the suit would lie. On the strength of the above 
two authorities it is contended on behalf of the appellant that as 
the preliminary decree which was the ground-work of the final 
decree, has been set aside by the High Court no effect of 
the final decree remained. On behalf of the respondent 
it is contended that the facta of the above two cases are 


(1) (1868) 10 M. I, A. 208 (3) (1877) f, Ł. B. 3 Calo, 80, 
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distinguishable from those of the present case. But so far as 
the principle is concerned, I am of opinion that there isno 
difference. The final decree which was founded upon the 
preliminary decree ceased to exist as soon as the latter decree 
was modified by this Court. That being so, the ground-work of 
the final decree having been set aside, the final decree became 
ineffectual. In the above circumstances I am of opinion that 
this appeal ought to prevail. 

The appeal is therefore decreed and the order of the 
Subordinate Judge restored. 


The appellant will get his costs in all the Courts. 
Against this decision, an appeal was preferred under section 
15 of the Letters Patent. 


Babus Amarendra Nath Bose and Monmotha Nath Mookberjee 


for the Appellant. 
Babu Nagendra Nath Ghose for the Respondent. 


The judgment of the Court was delivered by 


Jenkins C. J.—It would be profitless for us to discuss the 
bearing of the decisions in Mackenste v. Narsingh (1) and Narain 
Das v. Balgobind (2), because in this case we have to deal with 
the fact that a preliminary decree was passed in appeal by the 
High Court, after a final decree previously passed by the Court 
of first instance. How this came about we do not know, but 
it is a fact from which there is no escape, and we therefore have 
to see what the result is. The decree of the High Court of the 
8th of January 1903, though a preliminary decree, must be 
regarded as decisive of the rights of the parties, notwithstanding 
the fact that there had been a prior final decree, and in the 
special circumstances of this case we have so to determine. It 
is conceded before us that if the decree of the High Court is to be 
the governing decree, then the appeal fails. In the view 
we have taken, therefore, this appeal must fail, and we dismiss 
it with costs. 

ALT. M. Appeal dismissed. 
(1) (1909) I. L. R. 86 Gale, 762, (3) (1911) T, L. R, 88 All, 588. 
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Before Sir Lawrence Fenkins, K. C. I. E, Chief Justice, 
m and Sir Asutosh Mookerjee, Knight, Fudge, 
ABDUL GOFFUR 
v. - 
SHEIKH JAMAL AND OTHERS.* 
Mortgage or conditional sale— Erudonos dot (I of 1873), See, 02—Sxrrownd- 


ing diremmitancer—VPulus of property ard consideration money, contrast 
belicoen—Raule against perpetuities— Isdem ption, right of. 


In determining whether a transaction is a mortgage or a deed of absolute 
anle with a clause for 1epurchase, a Judge can take into considerntion facts 
which may legiumately be proved with a view to showing in what manner 
the language of tho documents was related to the existing facts and refor to 
the contrast between the valne of the property and the conaiderntion that 


passal in money. ` 
A mortgagor's right of redemption 1s oxempt from the operntion of the rule y 


agninst perpetuities, 
Appeal by Defendant No. 2. 
Suit for redemption. 


The material facts are stated in the judgment of Mr. Justice Y 

D. Chatterjee. 

^ The question involved in the case was whether the transac- 
tion amounted to a mortgage ora sale out and out with a condi- 
tion for repurchase. The Court of first instance held that the 
transaction was one of mortgage and decreed the suit. The 
Court of first appeal, while holding that the transaction was one 

of mortgage, held that the suit was barred by Article 134 of th 
Limitation Act. Against that decree the plaintiffs preferred a 
second appeal to the High Court. 


Babu Bijoy Kumar Bhattacharjee for the Appellants. 
Babu Foy Gopal Ghosha for the Respondent. C. A. V, 


The appeal came on for hearing on the 3oth March, 1910 


before Mr. Justice D. Chattarjee who delivered the following 
Judgment : . 


, 


D. Chatterjee J.— The ancestor of the plaintiffs executed in 
favour of one Abdul Bepari a deed purporting to be an out and 
out sale in respect of -some homestead land on the i7th Asar 
1283 with a covenant that-1 ever the vendor or his sons or 


*Letters Patent Appeal No. 48 of 1010 under section 150f the Le 
Patent, from the decision of Mr. Justice D. Onatterjee, dated the 80ch Mas 
1910, in Appeal from Appellate Deoreo No, 719 of 1908, against the decree of 
Baba Tarak Chandra Das, Subordinate Judge, 2nd Court of Dacca, dnted the 
20th December, 1907, reversing that of Babn Rajan Kanta Ohatterjee, Munsiff, 
Ist Court of Dacor, dated the 15th April 1907, 
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' son's sons and other heirs paid up. the price the vendee or Cavin. 
his sons or his son’s sons or other heirs would be bound to "I9T8. 
ag tgar 

reconvey the homestead. In the same majlis the vendor executed Abdal Goffur 


in favour of the vendee a aòbnliat for the lands at a rental of ——— 
12 rupees per annum. Abdul Bepar!'s rights were sold in - ~ —— 
execution of a decree to Uzirali and Uzirali's rights were sold dicunt? 
in execution to his wife who sold the property to defendant 
No.2. The plaintiffs bring [this suit for redemption on the 
-ground that the real transaction was one of mortgage. The 
defence was that the transaction was one of out and out sale aud 
that the defendants were Jonatde purchasers. The Court of 
first instance held that the transaction was one of mortgage and 
decreed the suit, holding that it was governed by article 148 
of the second schedule to the Limitation Act of 1877. The 
y learned Subordinate Judge in appeal has reversed the said 
decree holding that the suit was governed by article 134 and 
was barred in that it was brought more than 12 years after 
the transfer. i i ` - 


T Both the Courts, therefore, have held that the transaction was 
one of mor!gage and the first question raised by the appellant is 
that article 134 has no application as the transfer contemplated by 
that article is transfer by a morgagee ou the assertiorthat he 
was the owner and that the auction-sales were not such transfers 
by the mortgagee and the only transfer by private sale was ‘within 
12 years. The learned vakil for the respondent does not 
seriously contest this point but supports the decree of the lower 
appellate Court on the plea that the document in question wa» 
one of a complete sale and not mortgage and hence the suit is 
liable to be dismissed in any case, aud that the covenant for 
repurchase is not binding upon him as he is au auction-purchaser, 
The main question therefore for decision is whether the docu- 
ment is a mortgage or a deed of abolute sale with à clause for 
repurchase and whether the latter clause can be enlerced aginst 
an auction- purchaser. 


Applying Butler’s tests we find first of all that the. -consi- 
deration was not adequate: only 100 rupees was “paid for a 
property which on the same date was settled at a rent of 12 
rupees per annum Which at 20 years purchase would bring up 
the price to 240 rupees. The second test whether ‘the vendeo 
was put in immediato possession also favours the mortgage 
theory for there was no change of possession al all, the sale and 
the lease being executed in the same majlis. Then the rental of 


280 TAH OALOUTtA LAW JOURNAL. (Vor. XVIII. 


Orvir. I2 rupees per annum was the usual rate of interest for roo 
1918. rupees. The parties to the docunrent are Mahomedans amongst 
Shiela ae whom the receiving of interest is prohibited and various subter- 


*. l fuges are resorted to, one of them being the dyed:] wafa. One of 
: Biss Jamal, the tests applied by Mahomedan lawyers for determining whether 
D.OAaterjee J. a document is a obala or a byebilwafa is that a short term 
d indicates a odala and a long term a security: see Ghose on 
"Mortgage, 3rd Ed. p. 121. In this case the term is indefinitely 
long indicating that an absolute sale was not meant. Ifa mort- 
gage was meant and not a sale the defendant cannot say that 
heis not bound. Besides the defendant produces the original 
kabala and does not shew how and from whom he got it, so 
that he cannot plead a donafide purchase without notice. In this 
view of the case I set aside the decree of the lower appellate 
Court and restore decree of the first Court with costs. ^Y 
Against this decision, Defendant No. 2 preferred an appeal 
under section 15 of the Letters Patent. 
Babus Harendra Narayan Mitra and Mohini dukon Chatter- 
jee for the Appellant. ^y 
Babu Byoy Kumar Bhattacharjee for the Respondents. 
The judgment of the Court was delivered by 
Jenkins C. J.—This case comes before us by way of appeal 
from a judgment of Mr. Justice Digambar Chatterjee who has 
restored the decree of the Munsiff reversing that of the Subordi- 
nate Judge. The suit is one for redemption aud is based on a 
transaction of the 17th of Assar 1283. Both the lower Courts 
considered the transaction to be a mortgage, and the only reason 
why the lower appellate Court withheld relief was that it consi- 
dered that there was the bar of limitation. Mr. Justice Chatterjee 
too considered the transaction to be a mortgage. The argument 
before us has been that it was not open to him to regard the 
transaction as a mortgage. I designedly use the word transaction, 
because that with which we have to deal is not contained in one 
document but iu two, and what we have to consider, in the 
circumstances, is whether there 18 anything iu section 92 of the 
Evidence Act or in Balkishen Das v. W. T. Legge (1) which 
- fs an exposition of that section—that would compel us to hold 
that the decision of Mr. Justice Chatterjee is erroneous. We 
would certainly not willingly infringe the provisions of section 
ga or fall to follow what was laid down by Lord Davey in 
Balkishen Das's case, (1) and in order to be sure as to this we 
“have listened with all possible attention. to the argument that 
(1) (1888; 1, L. Boga All. 149, 


May, 28. 


72 


Vou. XVIII] HIGH OOURT. 


has been addressed to us. A great deal of that argument has 
‘been directed to showing that Balkishen Dass case (1) has been 
differently regarded in different Courts, and while thereisa 
strong tendency in one direction in the Courts of Bombay and 
Madras, there is a current, "perhaps a! sluggish one, in the other 
direction in Calcutta: but it appears to me that all these authori- 
ties to which allusion has been made are beside the point in 
this case, for I cannot find that the learned Judge of this 
Court has relied on any evidence of oral agreement or statement 
or of intention, with a view to coming to the conclusion at 
which he arrived. He took the transaction as it is expressed 
in the documents: he also took into consideration those facts 
which may legitimately be proved with a view to showing in 
what manner the language of the documents was related to 
the existing facis, and on a consideration of all those facts he 
has come to the conclusion, as did the two lower Courts, that 
the transaction really was a mortgage. It has been urged against 
this that the transaction on the face of it was an out-and-out 
sale. That is not so: on the face of it, what I would call the 
principal document is expressed in qualified terms ; and, it is 
only open to the suggestion that it is an out-and-out sale, if and 
so far as it can be said that the express terms of the deed must 
be disregarded in obedience to the rule against perpetuities. 
"The principal document is expressed to be a qualified transfer : 
itis accom panied by a further document which throws consi- 
derable light on the nature and purpose of that qualification, 
and in the document we have facts which justified the Court 
in holding that, without reference to any oral agreement or oral 
statement, the transaction was a mortgage and nota sale, In 
saying this, I do not forget that the learned Judge referred to 
the contrast between what hetook to be the value of the property 
and the consideration that passed in money, but in so doing he 
was not infringing the provisions of section 92 or disregarding 
anything that was laid down in Balétshen Das's case (1). On 
the contrary, at page 161 in the report of that case it appears 
that there, too, there was evidence which pointed to a contrast 
between the value of the property and the consideration that 
passed. It is true that their Lordships did not place much 
reliance on that: but il was not suggested that it was nol 
evidence which was legitimately a matter for consideration within 
the provisions of section 92. The conclusion then to which 
13) (1889) L L. B $3 AU, U9, 


831 
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Shen Jamal, 


Jenhine, C, J, 


— 


232 


OrviL. 
1913, 
-~ 
Abdul Goffar 
t. 
Sheikh Jamal. 
Jenkins, O. J 


TOR CALOUTTA LAW JOURNAL. (Vou. XVIII. 


Icome is that I do not think we can hold that there were not 
legitimate materials on which Mr. Justice Chatterjee, in agree- 
ment withthe Courts below, was entitled to say that the tran- 
saction was a mortgage. 

The further points that were urged before us necessarily fail 
as a result of this conclusion. One of them was that the rule 
against perpetuities stood in the way of the plaintiffs’ redemption ; 
but a mortgagors right of redemption is exempt from the 
operation of that rule: similarly the omission of the word 
“assigns” in the principal document does not appear to me 
to have any force, when it is established that the transaction 
was a mortgage. 

For these reasons I think the judgment of Mr. Justice 
Chatterjee should be affirmed and this appeal dismissed with 
costs, 

Mookerjee J.—1 agree. 

„A T.N Appeal dismissed. 





Before Sir Lawrence Jenkins, R.C.I. E., Chief Fustice, 
and Sir Asutosh Mookerjee, Knight, Fudge. 


CHANDRA KUMAR AICH 
v. 
CHAITANYA CHARAN DE.* 
Raiyat! intepesti— Land not egrioxltural or hoi teoultural— Garden xo per- 
wanent—Act VII ( B.C.) of 1868, Seos, 13, 14. 
Whao the land [s not agricultural or horticultural, no 1utyoki 1utercat 
cau bo created In it, i 


Gardens which aro not permanent nro not protectod from annulment 
under section 12 of Act VIL (B,0.) of 1868, i 

Appeal by Defendant No. 1. 

Suit for ejectment. 

The question in appeal was whether the defendant’s interest 
was protected from annulment under sections 12 aud 14 of 
Act VII (B.C.) of 1868. He claimed certain plot as being land 
in which he was given a permanent raiyati interest and certain 
others as garden lands. The Courts below decreed the suit. 
Defendant No. 1 appealed to the High Court, which was heard 
on the 17th February 1911, 

*Lettors Patent Appenl No, 66 of 1911 under section 15 of the Letters 
Patent, from the decision of Alr, Justice Coxe, dated the 28rd Fobruary 1911, 
ip Appeal froin Appallate Dec1ee No. 1688 of 1909, against tho deerco of Babu 
Nikunja Bebai: Roy, Officiating Additional Buloidinate Judgo of Chittagong, 


dated the 80th Apiil 1909, affliming that of Babu Fun! Ohandra Alita, 
AMansiff, lst Court of Chittagong, dated the 10th July, 1908, 
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Babu Baikuntha Nath Das for the Appellant. SEYTI, 
No one appeared for the Respondent. ] nu 
The following judgment was delivered by C. A, V. Chandra Kumar 


Coxe J.—The only question that arises in this appeal is Chmtanya Charan, 
whether the defendant's interest is protected from annulment EOS 
under sections 12, 14 of Bengal Act VII of -1868. He claims plot 1911. 

7751 as being land in which he’ was given a permanent raiyati 
interest and pleads that it is protected from annulment under 
section 14. Plots 7703, 7704 he acquired by a mortgage and 
these are said to be garden lands aud protected under section 12. 


—— 
February, 93. 


It appears to me that the findings of fact dispose of both these 
. contentions. As regards plot 7751, the learned Subordinate 
Judge holds that itis not agricultural or horticultural land at all 
and that consegently no raiyati interest could be created in it, This 
view is ceriainly in accordance with the definition of the term 
“raiyat” inthe Bengal Tenancy Act and that definition is in 
accordance with the former law (vide the cases quoted at page 45 
of Rampini's Tenancy Act, (Edition of 1899). No evidence is 
given of the object for which the tenancy was created and the 
patlak produced by the defendants throws no light on the 
matter. As regards plots 7703, 7704, the lower appellate Court 
findsthat they are not permanent gardens, which is a finding 
of fact and conclusive in second appeal. 


The appeal accordingly will be dismissed. 


Against this decision, defendant No. 1 appealed under sec- 
tion 15 of the Letters Patent. 
Babu Gunada Charan Sen for the Appellant, 
Babu Khitts Chandra Sen for the Respondent. 
The judgment of the Court was delivered by 
Jenkins C. J.—It is impossible for us to hold that the learned 
Judge committed an error, in so far as he agreed with the view 
-of the lower appellate Court that it had not been shown that the 
present appellant was a ratyat within the meaning of section 14 
of Act VII of 1868. We must, therefore, dismiss the appeal 
with costs, 


May, 90. ' 


A. T, M, Appeal dismissed. 
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PRIVY COUNCIL. 


Present: Lord Atkinson, Lord Parker of Waddington, 
Str Vohn Edge and Mr. Ameer Ali. 
NET RAM SINGH AND OTHERS 


v 


MUSAMMAT TURSA KUNWAR. 


[Ox APPEAL FROM THE HIGH Court OF JUDICATURE FOR THR. 
NORTH-WESTERN PROVINCES, ALLAHABAD. |] 





JH Law—Jotrtness, presumption of —Separation— Buldence— Separate entries 

1x récenue records—Infereaces from the acit of the mombers of tha family. 

Where in a anit tho qnostion was whether tho plaintiff, who were 
brothers, were separate [n estate from thelr decoassd half-brother at tho timo 
of his death in 1907 and the proved or admitted facts wero that the names 
of the five brothors woro separately ontered ia tho revenue records in regard to 
specified nroas of ono of the suit villages, that in 1900 they dealt with those 
areas asseparnte owners thereof, that ín 1878 there was a partition among 
them of another village, that there was an cntry of the deooased half-brother’s 
name alone in respeot ofa third village, and of the names of the plaintiffs 
in respect of a fourth village, and that the fye brothers enjoyed separately 
thelr respective sir lands ; l 

Held, affirming the High Court, that the separate entries in the revenuo 
records standing by themselves were not sufficiant to rebut the presumption of 
Hindu Law relating to jointness or to prove separate possession by different 
members of a family which in its inception was admittedly joint, but that 
«noh entries together with the inferences drawn from the sald faota, which 
tended to show a separation and were consistent only with the hypothesis of 
separation, left no doubt that at the time of his death the deceased half-brother 
was separate from his brothers, the plaintiffs, 

Ex parte appeal from a judgment and decree of the High 
Court at Allahabad (March 30, 1910) varying those of the Court 
of the Additional Subordinate Judge of Aligarh (November 30, 
1908.) 

Suit for ejectment. 

The material facts sre stated in the judgment of their 
Lordships. f 

B. Dube for the Appellants: The onus of proving 
separation is on the respondeat, who alleges that her 
husband was separate: Prit Koer v. Makadeo Pershad 
Singh (1). Separate entries in the revenue papers of names 
of the different members of the family, which was admit- 
tedly joint at one time, in respect of specified shares of the 
family property, are not sufficient to rebut the presum ption of 


(D (1894) L. B, 31 I, A 184 ; I. L. B. 22 Calo, 85. 
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jointriess or to prove separate possession of such shares by such PSP 
members: Gajendar Singh v. Sardar Singh (1), Hoolash Kooer v. 1018, 
Kassee Proshad (2) and Ambika Dat v. Sukhmani Kuar (3). Some Nee Ram 
of the entries suggest separation, while others suggest joint ness: Taia MC 
It is therefore submitted thal the respondent has failed to dis- emu 


charge the onus of proving separation, Reference was also made 
to Rewa Prasad Sukal v. Deo Dutt Ram Sukal (4). 


The Respondent did not appear. 
The judgment of their Lordships was delivered by 


Mr. Ameer Ali.—The suit, which has given rise to this July, 18. 
appeal, was brought by the plaintiffs in the Court of the Subordi- 
nate Judge of Aligarh, to obtain a declaration that, as members 
-of a joint undivided Hindu family, they became entitled by : 
f right of survivorship to the shares of their half-brother, Chhiddu 
Singh, in the proper.ies mentioned in the schedule to the plaint, 
upon his death in 1907. The plaintiffs and Chhiddu Singh are 
the sons by different mothers of one Narayan Singh, who died 
Y in 1879. They allege that after their father's death the family 
continued joint during the whole of Chhiddu's life-time, and 
that in 1907, after Chhiddu's death, his widow, Tursa Kunwar, 
the defendant to the present action, obtained from the Revenue 
Courts an order to have her name recorded in the Collector's 
Register as proprietor in place of her deceased husband. 


The defendant, Tursa Kunwar, contested the claim on the 
ground that her husband wasat the time of his death separate 
from his brothers, and that consequently his share in thé several 
properties had rightly devolved on her. In support of her cont2n- 
tion she relied mainly on a number of documents consisting chiefly 
of entries in revenue records and mortgage deeds separately 
executed by the brothers. 


"The Subordinate Judge, upon a review of the evidence, 
was of opinion that the plaintiffs had established their allegation, i 
dnd accordingly decreed their claim. On appeal, the High 
Court of Allahabad has taken a different view. It has held in 
effect that whatever might have been the position among the 
plaintiffs ster se, the evidence and inferences from, facts 
proved left no room for doubt that at the time of his death 


(1) (1895) I. L, R. 18 AU. 176 (179 ‘and 180), 

(8) (1881) I L. R. 7 Oale. 869 (871). 

(8) (1877) I. L. R. 1 AU. 487. : : 
(4) (1899) L. B. 97 I, A, 89; I. L, R, 27 Calo. 518. $ : 
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. Tam Kanwar, 
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Chhiddu was separate from his brothers. The learned Judges 
accordingly varied the decree of the Subordinate Judge and 
dismissed the plaintiffs! suit, save as regards one village, with 
respect to which they agreed with the lower Court, 


The plaintiffs have appealed to His Majesty in Council, and 


-the main contention advanced on their behalf is that the High 


Court was in error in relying on the entries in the revenue 
records, which by themselves are not sufficient to rebut the 
presumption of Hindu law relating to jointness or to prove 
separate possession by the different members of a familg which 
in its inception was admittedly joint. 

` Their Lordships, however, observe that the learned Judges 


in the Court below have not rested their judgment merely on. . 


entries which, standing by themselves, may be regarded as 
inconclusive. They have drawn inferences from the acts of the 
brothers which are consistent only with the hypothesis of 


separation. They say: 


i ' “Not only do we find this separate entry of names in regard N 
to specified areas of the village Nimgaon, but we further find 


that on the 8th of March 1900, three separate mortgages were 


, made by Net Ram, Kanhai Singh, and Mukhram Singh, res- 
pectively. Each of them purported to mortgage a specified 


portion of the land in Nimgaon, separa'ely entered in their 
names, and described it as owned and possessed by him alone. 
So that not only were their names separately entered in the 


‘revenue papers in regard to specified areas, but they dealt with 
_those areas as separate owners thereof." 


The plaintiffs made no attempt to explain how, if the 
brothers were joint, as they allege, at thetime of the transactions, 
separate mortgages were executed by them in respect of specified 


areas held by each separately in the village of Nimgaon.’ The 


circumstances connected with these mortgages were within 


their knowledge, and it lay upon them to show that the trans- 
.actions, although separate, were consistent with jointness. 


The learned Judges refer also to the admitted partition 
among the five brothers of the village of Susayan in 1898, to 
the entry of Chhiddu’s name alone in respect of one village, 
and of the names of his four half-brothers in respect of another, 
to the separate enjoyment of their respective sir lands by 
Chhiddu and the plaintiffs all tending to show a separation in 
estate before Chhiddu’s death. . 


1 
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Og the whole, their Lordships see no reason, to disturb tre P.O! 
findiog of the High Court, and they will, accordingly, humbly! 1918. 
advise His Majesty that the .appeal be dismissed. As the Nc 
respondent does not appear there will be no costs. - -' n 

Barrow Rogers & Nevill :—Solicitors for the REE $c NR rb 

The Respondent did not appear. - Mr. Amor dit, 
J. M. P, T i Appeal dismissed. 


Present: Lord Atkinson, Lord Parker of Waddington, 
Str John Edge, Sir Samuel Griffith and Mr. Ameer Ali, 


2e RAMKISHORE KEDARNATH AND OTHERS = P, 0. 
v. ; 1918, 
JAINARAYAN RAMRACHHPAL AND OTHERS. June, 19, 20 $ 28, 
wy, 11, 
f PON, APPEAL FROM THE COURT O¥ THE JUDICIAL ÙONAIISSICNER, Á nct 


CENTRAL PROVINCES.] 


Hinds Law— Vitakshara—Partition— Ancestral property— Vinors—- Father’ 3 
power to bind his mlxor sons—Bhare giten te a straxger—Practiosa—Snit 
Y by a Hindw governed Ly the Mitthshara law to set asido his father's 
alisnation of ancestral property—Form af the enna v relief to 

be granted — Equity betuyron the fathor and his aliene, 


7 Although a partition mado by a Hindu father of a Joint; undivided ancestral 
estate, subject to tha Mitakshara law, may, under some cipcumstances bind 
his minor sone, yet if on the partition a share Ís giron to an absoluto stranger, 
the partition may be impeached as a disposition of property made without 
consideration, unless 1t oan be supported as a boxa Ade compromise of a disputed 
claim, " ~- 7-1 
Bathhhon Des v. Ram Narain Siku (1) relied upon. E 

A person, who as having been adopted in the family, has recelved a sbara 
on partition of tbe joint undivided anoostral propmty governed by the 
Mitakshara law, ts in the view of the law an absolute stranger in a sult against 
bim to make reetitntion of the share so received by bim on the ground that his 
adoption was wholly invalid, 

Where a Hindu father governed by the Mitakshara Jaw has given on 
partition a share of ancestral estate to an absolute -strangor, a suit brought 
by the sons against tho recipient of the share and thelr father to recover 
possession of the shere so given, is bad in form. but it is competent for the 
Courts to make the whole or apy part of the relief granted in sugh a suit 
to tho eons conditional on their assanting to & partition so far as regards 
their father’s interest in the estate, so es to give effect to any right to which 
the sald recipient may be entitled claiming through thelr father, 


Appeal from a decree of ‘the Court. of the Judicial 
Commissioner, Central Provinces, dated July 26, 1909, affirming 
a decree of the District Judge, Wardka, dated September n root. 


(1) (1903) L B. 30 1. A. 189 (160) ; T. L B:30 Cale. 583. .- | 
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c The main question in the appeal was whether the suit had 
been rightly dismissed on the pleadings and an admission made 
by the plaintiffs pleader without taking evidence. ^ 

The material facts are stated in the judgment of their 
Lordships. 

De Gruyther K.C. and H. Mitra, for the Plaintifls-Appellants: 
The admission of the plaintiff's pleader means that their 
father gave away half the ancestral estate in 1898. The fact 
that Jaidevi was previously recorded ia the revenue books as 
owner-of the property given away in that year to the first. defen- 
ant did not operate a separation in title or alter its devolution : 
Rewa Prasad Sukal v. Deò Dutt Ram Su&al(1). Oa her death the 
plaintiffs and their father as co-parceners became entitled to 
the property recorded in her name, and their father had no 
right to give it away to the first .defendant without their consent. 
It is contended that their father made a partition and gave the 
first defendant his share. If so, the plaintiffs, wh» were minors 
are entitled.to challenge the partition as the first defendant's 
adoption being invalid he was not.entitled to any share of the 
ancestral family property: Balkishen Das v. Ram Narain 
Saku (2) and Strange’s Hindu Law (1815 ed.) p. 222, ch. 9 
on Partition, The plaintiffs contend that the property so given 
‘was an alienation by their father and they are entitled to sue 
to recover it: Mayne on Hin ju law and Usage p. 439, $ 336 
(7th ed.). 

The District judge says that the acquiescence of Kedarnath 
estops his sons from questioning the validity of the-first defend- 
ant's adoption, but there is noevidence to support that finding. 
Nor is there evidence to support the fiading that the defend- 
ant lost his share of the property of his natural family. It is” 
submitted, therefore, that the case has not been rightly decided 
without taking evidence. ‘There could be no adverse possession 
from 1887 to 1898 during which period there was joint possession. 
The suit is nol barred as it was instituted within less than tbree 
years after the first plaintiff attained majority and the remaining 
plaintiffs were minors when it was instituted: Limitation Act, 
(1877), section 7. Omission to bring withiu 6 years’ period 
provided by Art. 118 of the Limitation Act, 1877, a suit to 
obtain a declaration that an alleged adoption was invalid, or 
never, in fact, took place, is no bar to a suit for possession of 


property: Omar Khan v. Nias-ud-din s 


(1) (1899) L. R. 27 I. A 189, I.L B 37 Calo. 
(3) (1903) E. B, 80 I. A. T rU LR *0 Calo 733. 
18) (1911) L E. 89 T. A. 19, I L, B 89 Calo, 418. 


Vor. XVIIL] PRivY COUNOÍL. 


It is submitted that the case should be sent back without 
any expression of opinlon for trial according to law. : 

G. R, Lowndes, for the Defendant-Respondents Jainarayan 
and his alienees: The point now raised that the plaintiffs’ 
father gave the property in 1898 asa gift is a new point. The 
case in the Courts below was that there was then a partition 
aud the first defendant got a share as he was adopted in the 
family. The plaintifs’ father who was the head of the family, 
accepted the fact of Jainarayan's adoption and it is submitted 
that the plaintiffs are bound by such an acceptance. What took 
place in 1898 was a family settlement which Kedarnath 
had the power to make and his sons are bound by it: Fagan 
Nath v, Mannu Lal (1) and Mayne on. Hindu Law and Usage, 
7th ed. p. 455, $ 346. 

Both Courts ‘in India have held that TUN s possession 
was adverse to Kedarnath. His right to recover possession was 
therefore lost long before the suit was brought and on the date 
of the suit he had no right to the property sought to be 
recovered : See Limitation Act, 1877, Art. 144and section 28. 
Jainarayan's adverse possession against Kedarnath bars his sons, 
the plaintiffs: Aag&abar and Rainchandra Konhker v. Anantrave 
Bhagosut Deshpande (2): The plaintiffs are claiming through 
their father ani their claim is barred in spite of section 7 of the 
Limitation Act, 1877. 

The suit in the present form does not lie. The plaintiffs 
during the life-time of their father cannot demand, possession 
of the family property. Jainarayan has acquired a good ittle 
at least as against Kedarnath and the plaintiffs cannot recover 
his share. They could sue for partition but not for possession of 
the whole of the property: Kocr Hasmai Rat v. Sunder Das (3). 
Reference was also made to section 14 of the Limitation Act, 1908. 

It is submitted that the Courts in India had sufficient 
materials before them to decide the case. 

De Gruyther, K. C4, in reply: The plaintffs sue for the 
restoration of the property of the joint family and article 126 of 
Schedule II to the Limitation Act, 1877 contemplated such 
a suit. If the plaintiffs had sued for their shares, their suit 
would have been dismissed: Rajaram Tewaree v. Luchman 
Pershad (4). ; 


(1) (1884) 1. L. Hi, 16 A1, 231 (238), 

(3) (1885) L L. R. 9 Bom. 193 (321 & 325). - 
(8) (188%) I L. B, 11 Oalo, 396, (899). 

(4) (1889) 12 W, R, 478, 
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[LowNDbES:—I do not admit that Central Provinces follow 
Bengal.] é . 

[Sm Jonn Epox :—Central Provinces lean towards Allah- 
abad.] à 


The law on this point is the same as that in Bengal.. A: 


single co-parcener is entitled to set aside an alienation, 


A suit for partition would break up the joint family as such 


a suit must include besides the property in suit other joint pro-' 


perty. There is no reason why the pláintiffs should be compelled 


to break up the joint family and forced to briog an action for: 


partition, when they are entitled ro joint possession with their 
father : Waranbhat v. Ranchod (1) and Radha Prashad Wastf v. 


Esuf (2). There is no equity between the alienor of joint pro- 
perty and his alienees: Madho Purshad v. Mehrban Singh (3). 


But even if Jainarayan is entitled to retain Kedarnath's share, 
the Court could give possession of the whole of the property 
in suit to the plaintiffs with a declaration that Jainarayan had 
acquired Kedarnath’s share and was entitled to have it parti- 
tioned: Desudayal Lal v. Fugdeep Narain Singh (4), Baboo 
Hurday Narain Sahu v. Pundit Baboo Rooter Perkash Misser (5) 
and Mayne on Hindu Law and Usage, 7th ed., pp. 483 and 485, 
$2364 and 365. To deny any relief except in a partition suit 
would be to deny the plaintiffs’ right to relief altogether. More- 
over, the form of the suit does not affect the merits.of the case 
and no suit shall be dismissed in appeal except on the merits 
ofthe case: Code of Civil Procedure, 1882, section 578. 


The contention that the suit is barred against the plaintifs 
father and therefore against the plaintiffs, depends: upon the 
question how the father's acts would bind the sous. It is a 
question of fact and cannot be decided without evidence. 

The judgment of their Lordships was delivered by 


Sir Samuel Griffith.—This was a suit instituted—:o use 


the words of Art. 126, of Schedule IT, to the Indian Limitation 
Act of 1877—" by a Hindu’ governed by the law of the 
Mitakshara, to set aside his father's alienation of ancestral pro- 


pert y." 
The plaintiffs, tbe appellants, are the four sons of the defen- 
dant Kedarnath. The defendants are one Jainarayan, Kedarnath, 


-and certain assignees from the former. The case made by the 


(3; (IBRIDI L R.7 Oslo 414 n 
(8) (1890 D. R. 17 I. A. 104 ; I. L, R 18 Cale, 157. 
(4: (1877) L, B, d I A. 247 ; I. L. R. 8 Oalc 198. 


(1) p l.L R 28 Bom, 141 (145). 
(5).(1883) L. R. !1 I A. 26 (80) ; L L. B, 10 Calo. 636, 
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plaint, so far as material.to the present appeal, is that the-plain- 
tifs and their father were the owners of a joint undivided 
ancestral estate subject to the Mitakshara law, and that Kedar- 
nath, in October 1898, improperly made a disposition of part 
of it by way of partition to the defendant Jainarayan. The 
relief formally claimed was that "each of the defendants may 
be ordered to deliver them the possession of whatever property 
he has with him out of that mentioned in paragraph 11.” with 
consequential relief. 

` The suit was instituted on 20th December 1907. The first 
plaintiff was alleged to have been born on 20th December 1886, 
the other plaintiffs being younger. The plaintiffs alleged that 
the estate had descended to two brothers. Ramnath and Rambilas 
neither of whom had issue, that in 1877 the former adopted the 
defendant Kedarnath, that Rambilas died in 1881 and Ramnath 
in 1883, whereupon Kedarnath bécame solely entitled, that 
about 1886 or 1887 the widow of R:mbi'as, whose name had 
previously, with theconsent of Ramnath, been entered in the 
local register as a joint owner in place of Rambilas, adopted 
Jainarayan as the son of Rambilas, and that his name was there- 
upon entered as owner in her place, that the adoption of 
Jainarayan was invalid for various reasons stated, and that in 1898 
Kedarnath "gave" a specific part ofthe estate to Jainarayan, 
who has since claimed and enjoyed the separate possession of 
it. Under these circumstances, the plaintiffs claimed restitution 
of the part so given. 


Amongst other defences, Jainarayan set up that the 
plaintiffs are bound by the acquiescence of their father Kedar- 
nath in the admission of Jainarayan to the family, and that the 
suit is barred by the L'mita'ion Act. 


In proceedings before the District Judge for the purpose of 
settling preliminary issues of law, the plaintiffs! pleader admitted 
„that “ plaintiffs’ father had actually given possession of the pro- 
perty in suit to defendant No. 1 (Jainarayan) to enjoy it 
exclusively by himself in 1898. Previously he was living as a joint 
member and jointly enjoying the property by reason of plaintiffs’ 
father's inaction and acquiescence in this mode of enjoyment." 
The case was decided in the Courts below upon the allegations 
jo the plaint, together with this admission. - The first three 
issues were finally settled as follows :— 


T. Whether plaintiffs can maintain the suit in its present 
form without suing for partition ? S 
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2. Are plaintifls bound by the acquiescence of their father in 


admitting defendant No. t into the family and allowing him a 


share in the. properly ? 

3. Since defendant No. 1 has been in joint possession of 
property with Kedarnath since 1887 and in separate possession of 
his share since 1897-98, has he acquired an absolute title to the 
property in dispute? If plaintiffs’ father's claim is time-barred, 
has their claim become time-barred also ? . 

There was some controversy as to the effect of the admission 
already stated. But their Lordships think that, as the issues 
were settled in presence of the parties, it must be construed in ` 
the sense recited in the third issue. The learned Judge of first 
instance answered the first and second issues in the affirmative, 
and as to the third issue held that the defendant Jainarayan had 
acquired an absolute title to the property in suit: by adverse 
possession for more than 12 years. 

On appeal- to the Court of the Judicial Commissioner, the 
learned Additional Commissioner held that as the frst plaintiff 


: had instituted the suit within three years of attaining the age 


of 21, he was entitled to the benefit of section 7 of the Limita- 
tion Act of 1877 and the suit was not barred as against him, but 
he held that it was barred as against his younger brothers, who 


were born after the commencement of what he regarded as the 


adverse possession of the defendant Jainarayan. It was, however, 
conceded before his Board, and as their Lordships think, rightlg 
conceded, that if the first plaintiff succeeds in the suit his younger 
brothers born before a partition of the estate will be entitled to 
share in the relief. 

The learned Additional Commissioner also held that the 
first plaintiff was bound by his father Kedarnath's acquiescence 
in Jainarayan's joint enjoyment of the family property and 
consent to a partition with him, since in such acquiescence and 
consent he must be held to have acted in a representative and 
not in a personal capacity. - 

The basis of the suit is that the adoption of Jainarayan was 
wholly invalid, in which case he-was in the view of the law an 
absolute stranger. It is not disputed ihat the validity of an 
adoption may be contested by persons prejudicially affected by 
it, And it seems to their Lordships to be clear that, alfhough 
a partition made by a Hindu father may under some circum- 
stances bind his minor sons, as was held by this Board in Bal- 
kishen Das and others v. Ram Narain Sahu and others (1), Jet 

(1) (3903) L. R 80 T. A, 189 (150), 
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if on the partition a share is given to an absolute stranger the parti- Re 
tion may be impeached as a disposition of property made without 1913. 
consideration, unless it can be supported as a dona fide compro- Rambishore 
mise of a disputed claim. There are no materials before the Board s. 
Jainarayan, 


to enable them to form a conclusion in favour of the respondent 
on this ground, as suggested by the learned Additional Judicial Sir Samual Wer Grift, 
Commissioner, even if such a case had been set up by him, 
Their Lordships are therefore of opinion that if the adoption 
of Jainarayan was wholly invalid the plaintiffs would be entitled 
to succeed in the absence of any other defence. ` 

With respect to the form of suit, it was rightly pointed out 
by the learned Counsel for the appellants that to deny any relief 
except in asuit for partition would be to deny the right of 

ie relief altogether, since the basis of their claim is that they are 
still entitled to the estate as ajoint undivided estate, and desire 
to enjoy it as such. It may well be, however, that, as between 
Kedarnath and Jainarayan, the latter may be entitled to insist 
that he stands in the shoes of the former asto the share which 
* would come to Kedarnath upon a partition ; and that the Court, 
ifthat position were established, would itself, at Jainarayan's 
instance, decree a partition as between the plaintiffs on the one 
hand and Kedarnath on the other. Their Lordships think that or 
the present pleadings it is open to Jainarayan to set up such a case, 
but express no opinion as to its validity either in law or fact. , 

Under these circumstances, their Lordships being of opinion 
that they cannot, on the materials before them, finally determine 
the rights of the parties, will humbly advise His Majesty to set 
aside the judgments and decrees appealed from, and remand the 
suit for trial, with a declaration that it is competent for the 
Court,in the event of the respondent Jainarayan failing in his 
other defences, to make the whole or any part of the relief 
granted to the plaintiffs conditional on their assenting to a 
partition so far as regards Kedarnath's interest in the estate, 
so as to give effect to any right to which the respondent may be 
entitled claiming through Kedarnath. 

The respondents must pay the costs ofthe hearing on ‘the N giy 
preliminary issues in the District Court, and the costs of the 
appeal to the Judicial Commissioner, but there will be no order 
as to the costs of this appeal. 

Edward Dalgado—Solicitor for the Appellants. 

T. L. Wilbon & Co. —Solicitors for the Respondents 
Jainarayan and his alienee. 


J. M. P. be Appeal allowed : case ere 
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Before Sir Francis Maclean, K, C. I. BE., Chief Fustice, 
Mr. Fustice Banerjee and Mr. Vustice Harington. 


ONIL ! GURU DAS KUNDU CHOWDHRY AND OTHERS 
noi v. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL.* 
Lend nogwisition—Oompensation—Bach land—Injfuriously | affecting —Lend 
~ Aegirition Aot (I of 1894), 50, 23 Sub-s60, (h)—~ Acquisition for certain 
purpose, if oan bo abandoned, 

It is reasonable in seeking to fix the proportion of value between the back 
land and the frontage land, to consider how far the land stands back from the 
road, 

The principle laid down in Asse v, Tks Acton Leoni Board (1) is applicable ^s 
to India regarding injurious affection to land. 
_ 4 publio body which has acquired land in this country for one specific 
purpose, may not subsequently abandon that purpose and use the land so 
acquired for some other purpose for which they have not acquired it. 
' Per Banerjoo J.—Tho rent realised from the land is not the sole basis S- 
for determining the market valve, The market value of any land is to be 
determined not necemmrily acoarding to its present disposition, but laid out 
Tbe aha cal vun i ai Ur which the owner oan dispose 
of it, 

Uf, by reason of the declaration, the land, if offered for sale, would have 
fetobed lees, the land was injuriously affected notwithstanding that there was 
no actual diminution of the rent. 

Appeal by the Plaintiffs, T" 

The appellants were awarded certain compensation in land 
acquisition proceedings. 

The material Bes and arguments are set out in the: 
judgment. 

Mr. Allen, Babus Baidya Nath Dutt and Monmohun Dutt 
forthe Appellants, ` 
' Babus Ram Churn Mitra. and Sris Chance Chowdkry 
for the Respondent. 
v. The judgments of the Court were as follows ; 


` Maclean 0. J.—This isa land acquisition case in which the 
claimant is the appellant, "The Collector awarded him, including 
the ‘fifteen per‘ cent. statutory allowance, a sum of 
Ks. 24,783-6:4.° The District Judge confirmed the view of the 
Collector: and ordered the present appellant to pay the costs 
of the proceedings before- him. Hence the s appeal, 


* Appeal from Original Deore No, 894 of 1898, e decree of O, P, 
Faq. District Judge of 24 Perganahs, dated o TU. May 190, s 


(1) (1889) 14 App. Gus, 168, 


July, 11, 18, 4 13. 


July, 18, 
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The claimant appeals on three different matters. rst, he Orvrt, 
Says, that the sum awarded for the land actually taken is 1900, 
insufficient, having regard to its true market value ; secondly, he Quad Des 
contendsthat, asthe Municipality have only taken a portion of S. cr 
his land, and intend to use the portion they have so taken State for India i 
for the purpose of erecting thereon a sewage discharge depot; i 
his adjoining lands will be injuriously affected, and he claims © Maclean, O. J, 
compensation for such injurious affection ; ¢hirdly, and Jastly, TUM 
he says he is entitled to compensation for severance. I will 
deal with the three points in the order in which I have mentioned 
them, 


As to the market value ofthe land I do not propose to 
again lay down the principles upon which cases of this class 
~ proceed—I had occasion in a previous Land Acquisition case, 
my judgment in which for some reason or other has been 
included in the present paper book, and which is dated the 18th 
of June 1897, to go fully into the principle upon which this 
, Cou acts in these matters, principles which have not been 
Y disputed before us to-day, and I need not Mist what I then 
said, 

The land in this case is situated in a locality more or lese 
familiar to most of us It is a plot of land aggregating in the 
whole some three bighas and seven cottahs, or thereabouts, 
and it lies about 200 feet to the west of the Russapugla Road, 
which is a continuation of the Chowringhee Road, and 
connected with it by a časi road of some fifteen feet in width. 
The Russapugla Road is admittedly a wide street, with a wide 
foot.path on each side, and isa very important thoroughfare. 
The land claimed is partially bounded on the south bya’ road 
known asthe Pepulpatti Road which is also a wideand important 
thoroughfare. The Municipality have taken a narrow strip 
of land running for nearly three hundred feet from the Pepulpatti 
Road up to the land upon which they propose to erect their 
sewage depot, and which land roughly is about two hundred 
feet square, The claimant is also the owner of all the land 
bounded on the south by the Pepulpatti Road from Russapugla 
Road to Bidyapara Road on the west, and this includes & Bazar 
atthe corner of Russa and Pepulpatti Roads and known as 
'Porabazar. The situation of the land in question. is not very far 
from the Lower Circular Road which bounds the maidan on the 
south, and is in reasonable propinquity to the hospitals and dads 
pucca buildings shown upon Exhibit 20. «5 
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” I have stated generally the situation of the land : it is 
accura*ely shown on the various plans proved in the case. The 
Claimant urges that here is-a plot of land with access to two 
good roads, that it is a valuable site— site, which, having regard 
to the manner in which Calcutta is extending in that direction, 
is likely to be required, in no very long tim», for the erection 
of pucca buildings, for residential purposes. At present, 
admittedly, it is óus/z land, and I will accept the view of the 
Municipality that it is occupied at preg:nt by a poor and low 
class of people. That being the situation of the land, the 
question is, what is its true market value? I will deal first with 
the question of the frontage land. We have had presented 
to us, as is usual in (hese cases, an average of the prices 
realised at previous sales of land în the more or less immediate ^ 
neighbourhood, but, for the reasons I have pointed out in the 
judgment I have referred to, averages at the best must not be 
regarded as absolutely reliable tests. We have been referred to 
& series of sales in the neighbourhood, sales mainly of land with 
:frontages on the Pepulpatti Road, but lying in to the west of the 
Bidyapara Road—these sales show an Jaen price of Rs. . 700 
per cottah. 
t ` These prices afford some guile to us, and the learned vakil 
-who appears for the Municipality has done his best to reduce 
-the average of Rs. 700 per cottah by directing each of the cases 
-in the list before us. He has gone so far as to say that only one 
.of the instances, the one in which the value is put at Rs. 615 
-a cottah, ought to be accepted—I am not disposed to accept 
this view. 
: The learned District Jodi has put the value of the frontage 
land taken—I am speaking now only of the frontage land—at 
‘Rs, 600 a cottah, and he has reduced it from Rs. 700 to Rs. 600 
per cottab, because he says that there is a great distinction. 
"between the.land ou the western side of Bidyapara Road and 
*that on the eastern side, by reason of the circumstance, that 
-the land on the western side has been greatly improved by tha 


.erection of Pucca buildings upon it, whereas the land on the 
` eastern side still remains dvsteeland. I scarcely think that the 
‘materials are sufficient to warrant this somewhat arbitrary 


reduction, and, upon the evidence before us, I think Rs..700 per 
cottah for the land of the Pepulpatti road is a fair and reasonable 


> value to place upon this frontage laud. 


I now pass from the frontage land te the back land which 
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aggregates about three bighas, five cottah : and fifteen chittack«. 
The District Judge has valued that at half the value he placed 
upon the frontage land, that is to say, at Rs, 300 per cottah. It 
is difficult to lay down in these cases any hard and fast rule as 
to what is the relative proportion of value aa between the back 
land and the frontage land, but it is at least reasonable in seeking 
to fix that proportion to bear in mind how far the land stands 
back from the road. Here the land has the advantage of being 
near two important roads, and, upon the best consideration I am 
able to give to the matter, I am not disposed to quarrel with 
the view of the Court below that, seeing the distance from these 
roads, one-half of the value of the frontage land, would be a 
fair value for the back land. This would be Rs. 350 per cottah. 
I do not think: that the Municipality can reasonably quarrel 
with this conclusion, especially having regard.to the instance 
upon which they rely, the instance shown in Exhibit 3 and 
„which relates to the plot of land numbered 5 in Exhibit 23, 
"which fetched Rs. soo a cottah for the back land whilst the 
front land fetched Rs. 1,200 a cottah. No doubt in that instance 
the back land was only thirty feet from the road, whilst, in the 
present case, the distance from the roads,—but there are two 
yoads—is 200 and 288 feet. For this back land, adopting the 
view of the lower Court that the value should be placed at one 
half that of the frontage land, the value must be placed at 
Rs. 350 per cottah. ^s 

Now I come to the question of injurious dicion; andi 
-think I am doing no injustice to the argument of the learned 
senior ‘Government pleader, when I say, he will correct me if 
Iam wrong,—that although there is a slight distinction in the 
language of the English Land Clauses Act in ths section relating 
.to injurious affection as compared wich the language of section 23, 
sub-section 4 of the Land Acquisition. Act of this country, he 
felt that he could not successfully contend, as a matter of lay, 
that the principle laid down in the case of Essex v. The 
Acton Local Board (1) and other similar cases in the- Courts 
of Eugland, was not applicable to the case now before “us, In 
my opinion, that principle is applicable: otherwise it would be 
difficult to see to what class of cases section 23, of ‘the Land 
Acquisition Act can properly apply. 

Upon this part of the case, I am unfortunately unable to 
‘appreciate or follow the reasoning of the learned Judge in the 
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Court below, nor has any attempt been made by the learned 
Government pleader to support the view of the law as laid down 
by the learned District Judge. 

That being so, the question is, what ought the claimant to 
receive in respect of this injurious affection. 

It is not, I admit, a very easy matter upon which to arrive 
at a conclusion, especially upon the evidence as it stands in 
the present case. The evidence of the principle witness called 
by the claimant, speaking as an expert, is tothe effect that the 
close proximity of this sewage depot to the other adjoining land 
of the claimant would depreciate its value by about fifty per cent. 
There can be no reasonable doubt that to put down a depot 
of this class in the very heart of a thickly populated duséee, must 
injuriously affect the value of the adjoining land. 


Mr. Stevens who was called for the claimant, also as an 
expert witness, has put the depreciation in value at thirty-three 
per cent, and I do not find that these estimates are challenged 
by the evidence on the other side—I am however bound to say 
that the view put forward by these two witnesses strikes me as 
highly exaggerated. That a depot of this nature is calculated 
to prove exceedingly offensive to those who are living in the 
vicinity must be reasonably clear and there is force in the con- 
tention of the appellants that the propinquity of such a depot 
is likly to have a most injurious effect on the basar to which 
I have referred. 

The appellant may fairly say that the ET of this land, as 
future building land for a good class of residential character,— 
and pucca-houses have already been built on the western side 
of the Bidyapata road,—would be most seriously affected by the 
existence of this depot in the very heart of his land. 

This, I think, cannot reasonably be denied, and whilst, 
I admit, it is not an easy thing to assess the compensation on 
minute mathematical methods atill, sitting here as Judges 
of fact and taking into consideration all the circumstances of the 
tase, I think, if we award the claimants not the exaggerated 
amount which their witnesses speak to, but a sum calculated at 
fifteen per cent. of the value now found of the land, we shall 
be giving them: an adequate and at the same time not an 
exaggerated compensation. - 

Then arises the question what area is likely to be affected 


"by the offensive exhalation arising from this sewage depot. The 


expert witness Kanti Chunder Bannerjeo said that, taking as 
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a centra the centre of the depot, it would extend over a radius 
of from 4 to 500 feet. Mr. Stevens said substantially the same 
thing. Mr. Le Patourel, a witness for the other side, said that 
for his own part he should not like to live within aoo feet of 
the depot. We have thus, upon the evidence, an area of some- 
thing between 300 and Soo feet from the centre of the depot 
given as likely to be affected by the stink from it. I have no 
doubt the claimants’ witnesses have overestimated the distance, 
and that Mr. Le Patourel has rather minimised it : in my opinion 
a fair and reasonable distance to fix would be an area covered 
by a radius of 300 feet taken from the centre point of the depot. 
We are told that the area thus covered would amount to about 
160 oottahs. The evidence as to that is not very precise, and 
ifit is disputed by the Municipality, the area must be ascertained, 
and after such ascertainment, the amount on this head, assessed 
as I have indicated, can be inserted in the decree. Probably the 
parties will be able to agree upon the area. 

There is one argument, or I should rather say, suggestion 
thrown óut by the Municipality which I am bound to men- 
tion in this connection. They say now, thatthey do not 
intend to use the land which they have thus acquired for a 
sewage discharge depot, that they have abandoned this inten- 
tion, and that they are willing to have this expression of their 
present intention inserted in the decree, and, in this view, 
they say that the claimants are not entitled to any compensation 
for injurious affection. But I do not see how we can now go 
into that; we must look at the matter as it stood when the 
declaration was made by the Government to acquire the land for 
the purpose of erecting this depot. It is unnecessary to express 
any opinion as to whether a public body which has acquired land 
under the Land Acquisition Act in this country, for one specific 
purpose, can subsequently abandon that purpose, and use the 
land so acquired for some other purpose for which they have not 
‘acquired it, For my: own part I should have thought it very 
questionable. But I think the present claimants are entitled 
to say, * We were brought here to meet the case of your acquir- 
ing this land for the purpose of using itas a sewage depot : and 
we are entitled to have our compensation assessed upon that 
footing. It is all very well for you now at this late stage to say 
you are not going to use it for a sewage depot, but for all we know 
you may be going to use it for something yet more offensive 
tous. We are entitled to treat the matter as it stood when you 
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made your declaration,—and that is the only footing upon which 
jt can properly be dealt with.” 

I do not think we can now go into this cistter, 

One other question remains, the question of compensation 

for severance. A reference to the plans in the case will show that 
the claimants’ land is nearly cut in half by the action of the 
Municipálity. 
. There is no precise evidence on this point, though it is 
reasonably clear that if the claimants, hereafter sell or let their 
land for building purposes, the severance is calculated to 
depreciate such selling and letting value. 

It is true as I have said that there is no distinct evidence 
before us on this point, but the whole case is before us, and on 
this head, it rather speaks for itself, and; sitting here, as Judges 
of fact, I cannot say as actual jurymen,—there is, I think, 
sufficient upon the admitted facts of the case to justify us in 
saying that the claimants must sustain some loss by this severance 
and that they are entitled to some reasonable compensation 
for such loss, and taking as I admit, a rather rough and ready 
yiew of the matter upon the materials before us,—and there 
are certain elements upon .this head which are in themselves 
patent,—I think that the sum of Rs. 1,000 would be a fair 
amount to award, 

, Ihave now dealt with the various contentions. The order 
ofthe Courtbelow must be discharged, and it will be a very 
easy matter to adjust the figures and insert them in the decree 
of this .Court, in accordrnce with the terms of this judgment. 
This must .be done. The claimantsare entitled to their costs 
in the lower Court, and in this Court: the costs of this appeal 
will. be in proportion to the success or failure of the appeal. 

. Banerjee J.—I am of the same opinion. I only wish to 
add a few words on the second point raised in the appeal, namely, 
that the Court below ought to have allowed compensation 


under clause 4, section 23 of the Land Acquisition Act. That’ 


clause provides that the Court in determining the amount of 
compensation to be awarded shall take into consideration the 
damage, if any, sustained by the person interested at the time 
of the Collector’s taking possession of the land by reason of the 
acquisition injuriously affecting his other property movable or 
immovable or his earnings. Thcugh the language of this clause is 
slightly different from that of the corresponding provision of the 
English . statute, 8 and 9 Vic. 18 Ss. 49 ard 63, that does not 


x 
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make the principle laid down in the case of Comper Zissex v. The Orviz. 
Acton Land Board (1), wholly inapplicable to the present case 1000, 

as the learned Judge in the Court below seems to. have thought. dura Dii 

Tt is true that the appellants ase enti.led to compensation only ie a P" 
for the damage sustained at the time of the Collector's taking — gtdte for India in 
possession of the land; and as the time of the Collector's taking Connon, 
possession of the land must under the provisions of section 16 Banerjee, J. 


of the Land Acquision Act be preceded by his award which aga'n a 
must be preceded by a declaration of the intended acquisition 
under section 6, stating the purpose for which the land is acquir- 
ed, and as the announcement of a purpose like the one for which 
the land in question was acquired must in my opinion, injuriously 
affect the value of such land, the claimants clearly bring their 
case within clause 4 of section 23. For upon such announcement 
F bany made the market value of the land must have been reduced, 
and if the own:ra wanted to sell the land at the time the land 
would have been sure to fetch less than its former value, The 
learned senior Government pleader contended that as it was not 
~y shown that any of the tenants left the land upon the 
announcement or declaration being published, or that the 
rent which the proprietors were realising bad been reduced, 
we must hold that no damage is shown to have been sustained 
by the claimants at the time of the Collector's taking possession 
of the land. This contention is in my opinion unsound, because 
the law does not make the rent realised from the land the sole 
basis for determining the market value. On the contrary it 
has been held in several cases of which I need only refer to 
Pismchand Burial v. The Collector of Calcutta (2) and Zn the 
matter of the Land Acquisition Act X of 1670, Munjt Khetsey (3) 
that the market value of any land should be determined not 
necessarily according to its present disposition, "but laid out 
in the most lucrative and advantageous way in which the owner 
can dispose of it.” If by reason of the declaration, the land if 
offered for sale would have fetched less, it must be’ held 
notwithstanding that there was no actual diminution of the rent 
that the land had been injuriously affected. 
. Harington J.—I agree with the judgments which have 
beén delivered and do not propose to add anything. 


ACTUM. Appeal allowed in part. 


a) (1869) T, R, 14 App. Cas. 188, 
(3) (1876) I L R, Calo, 108. — (3) (1890) T. L, B. 18 Bom, 279, 
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Before Sir Asutosh Mookerjee, Knight, Fudge, 
and Mr. Justice Beachcroft. 


FAKIR CHANDRA SINHA RAY 
v. 
BANAMALI SAIN.* 


Bjectmeri—Inialid tub-lease by valyat — Sub-laase, if an ancumbrarco - Bengal 
Tenancy Act (VIII of 1885), Sees. 85, 101 (a). 


A sob-lonse registered in contravention of section 85, sub-seotion (2) of the 
Bengal Tenancy Act is not operativa against the superior landlord of an 
occupancy miyat, 

Manth v, Bani (1) distinguished, ! 

An under-ratyat, who came into the land in contravention of the statute 
without the consent of the superior landlord, cannot hold any sub-tenanoy 
which may bo treated as an encumbrance within the meaning of clause (a) of 
section 181 of the Bengal Tenancy Act, as against the superior landlord auction- ^ 
parchaser, The landlord anction-purchaser cannot, accordingly, be called upon 
to annul this snb-tenancy as an encumbrance, 

The term ' any sub-tenancy' in clause (4) of sootion 161 of the Bengal 
Tenanoy Aot ia, by itself, comprehensive enough to inculde (he interest of an 


nnder-ralyat. Ne 
* — Appeal by the Plaintiffs. : 


Suit for ejectment. 


The disputed land was originally held under the plaintiffs 
by A who came into occupation in 1883. On the and October, 
1888, A executed a permanent sub-lease in favour of the 
defendant, whose occupation of the land had commenced from 
sometime before. The document was registered without objection, 
The property ultimately devolved on B who made default in 
payment of rent to the plaintiffs. The latter, as the superior 
landlords, thereupon obtained a decree for arrears of rent, and in 
execution thereof the tenancy was brought to sale and purchased 
by the plaintiffs themselves on the 14th February 1907. The 
sale was confirmed on the 21st March following, and symbolical 
possession was delivered to the plaintiffs as purchasers on the 
8th June 1907. The plaintiffs not getting actual possession, 
caused a notice to be served upon him as required by section 167 
ofthe Bengal Tenancy Act. Notwithstanding the service of 


notice, the defendant refused to vacate the land.. The Court of 


first instance decreed the suit; but that decree was reversed 
on appeal, 

* Appenl from Appellate Decree No, 1152 of 1911, aeninst the deorea of 
Rabu Bankim Chandra Stra, 8nbordingte Jndge of Burdwan. dated tho Ath 


Februnry, 1911, reversing that of Rabu Purna Chandra Rose, AMunsiff of Kalna, 
(lated the 6th December, 1909. 


(1) (1810) 13 0. T, J. gto 


N 
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Babus Dwarka Nath Chakravarty (for Babu Foges Chandra Civan, 
Roy) and Sitaram Banerjee for the Appellant. 1018. 
Babu Sajani Kant Sinka for the Respondent. : Webs haat 
Tne judgment of the Court was delivered by - in DE 
Mookerjee J.—Tais is an appeal on bebilf of the plaintiffs — 
iu an action in ejectmen*. The land ic dispute was originally held oa s 


under the plaintiffs by one Bhuban Maadal who came into 
occupation im 1883. On the 2nd October 1888, Bhuban Mandal 
executed a permanent sub-lease in favour of the defendant, whose 
occupation of the land had commenced from sometime before. 
This lease was granted on the assumption that Bhuban Mandal 
was a tenure-holder. The document was consequently registered 
ithout objection. The property ultimately devolved on one 
Bhabini Dasi who made default in payment of rent to the plain- 
tifs. The latter, as the superior landlords, thereupon obtained 
a decree for arrears of reat, and in execution thereof the tenancy 
was brought to sale and purchased by the plaintiffs themselves 
<on the 14th February 1907, The sale was comfirmed on the 21st 
March followiag, and symbolical possession was delivered to the 
plaintiffs as purchasers on’ the 8th June 1907. The plaintiffs 
were, however, unable to obtain actual possession, asthe defen- 
dant was in occupation, They thereupon caused a notice to 
be served upon him as required by-section 167 of the Bengal 
Tenancy Act. Notwithstanding the service of notice; the 
defendant refused to vacate the land. The plaintiffs thereupon 
commenced this suit on the 12th March 1909 to eject the defen- 
dant on the ground that his interest, if any, had been validly 
terminated, and he was consequently liable to be ejected as a 
trespasser. The Court of first instance decreed the suit. Upon 
appeal, that decree has been reversed by the Subordinate Judge. 
The Courts below have concurrently found that the tenancy 
held by Bhuban Mandal constituted an occupancy holding. It is 
clear therefore that the sub-lease granted by Bhuban Mandal to 
the defendant on the znd October 1888 should not have been 
admitted to registration in view of the provisions of sub-sec- 
tion (2) of section 85 of the Bengal Tenancy Act. In fact, as 
the instrument purported tobe a permanent sub-lease, it would 
not have been admitted to registration but forthe fact that the 
land demised was described as comprised in a permanent tenure. 
It follows accordingly that the sub-lease so registered 1n contraven- 
tior of the statute is not operative. This view is supported 
by the decision in fari Khan v. Dorfa Bewa (1) It is plain 
^o (D 1919) 17 0. W. N. 59: 16.0, D, J, MA1. 
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that the question which was raised iu the case of Manik Borat v. 

1913, Bani Charan Mandal (1), namely, whether a sub-leass registered 
Kakir Chandra in contravention of the statute is operative as between the lessor 
and the lessee, does not consequently arise in the present case. 
Judicial opinion is unanimous to the effect that a sub-lease 
registered in contravention of the provisions of section 85 (2) of 
the Bengal Tenancy Act, is not operative against the superior 
landlord of the occupancy raiyat.. We must, therefore, determine 
the rights of the parties on the footing that the defendant 
did not acquire any title under the sub-lease of the and 
October 1888. : 

As already stated, he was in occupation from before the 
and October 1888; his status, from the commencement of his 
-tenancy, was iecordingly that of an under-raiyat. The question X 
is, whether he has a sub-tenancy which is required to be 
annulled by the purchaser under clause (a) of section 161 of the 
Bengal Tenancy Act. Now section 159 provides that where a 
holding is sold in execution of a decree. for arrears of rent du 
in respect thereof, the purchaser shall take it subject to the 
interests defined as protected interests, but with pow:r to annul 
those defined as encumbrances. It is argued on behalf of the 
defendant that he has an interest which falls within the descrip- 
‘tion “of protected interest as also of an.incumbrance. This 
-contegtion requires consideration, because. -the Courts below 
shave found that the-notice under section 167 of the Bengal 
-Tenancy Act was not served upon the defendant in accordance 
with;law, If the notice had been served upon him, it would 
have become needless to consider, whether he held a sub- -tenancy 
rwhigh had to ba annulled as an encumbrance within the meaning 
„of section 161; but it would have been necessary to determine 
whether he had a protected interest within the meaning of 
section 160. í 

Now in so far as section 161 is concerned, the case for the 
defendant is that he is an under- -raiyat, independently of the 
invalid sub-lease of the 2nd October 1888, and that he has conse- 
quently a sub-tenancy within the meaning of section 161 (a). 
It may be conceded that the term any sub-tenancy, is, by itself, 
comprehensive enough to include the interest of an under- 
raiyat. Bul the question arises, whether there is a eub- 
tenancy in so far as the plaintiffs are concerned, because the 
plaintiffs are not only purchasers at the sale in execution of the 
decree for arrears of rent, they are also the superior landlords 


(1) (1810) 18 O, I, J 618, 


a 
Banamali Hain. 
Mookerjee, J. 
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in respect of the occupancy holding which was brought to sale. 
Section 85 sub-séction (1) provides that if a raiyat sub-lets 
otherwise than by a registered instrument, the sub-lease shall 
not be valid as against the landlord, unless made with his consent. 
It has not yet been investigated, whether the plaintiff’ as land- 
lords of the occupancy ‘holding consented to the. grant of the 
sub-Jease to the defendant as an under-raiyat. But.we shall 
assume, for the purposes of argument, that such consent was 
not given. If, then, the defendant was inducted upon the land 
as an under-raiyat without the consent of the landlords of the 
occupancy raiyats, it is plain that there is no sub-lease in his 
favour which is valid against the superior landlords. Conse- 
quently, he does not hold any sub-tenancy which may be treated 
as an encumbrance within the meaning of clause (a) of section 161 
as against the landlord auction-purchaser. The landlord auction- 
purchaser cannot, accordingly, be called upon to apnul this sub- 
tenancy as an encumbrance. The view we take is in accord 
with that taken by this Court in the case of Peary’ Mohun 
Mookerjee vw. Badul Chandra Bagdi (1). We do not pronounce 
any opinion upon a question, wbich may hereafter arise, namely, 
as to the precise.position of a stranger who purchases ata 
sale held in execution of a decree for arrears of rent. As regards 
the case now before. us, it is sufficient to observe that section 161 
clearly is of no assistance to the defendant, if it is assumed 


that his intcrest as under- -raiyat was created without the consent 


of the landlord, 


In so far as section 160 is concerned, reliance is placed by 
the defendant on clause (c) by which protection is afforded to 
any lease of land whereon dwelling-houses, manufactories or 
other permanent buildings have been ‘erected or permanent 
gardens, plantations, tanks, canals, places of worship or burning 
or burying grounds have been made. Here, again, precisely 
the same question arises as in the case of section 161. It cannot 
be reasonably contended that the defendant has a lease of land 
within the meaning of clause (c), section 160, when as against the 
plaintiffs such lease is not valid because not shown to have been 
made with their consent. Here, too, we reserve the question 
which may possibly hereafter arise as to the position of a stranger 
purchaser, But it is obvious that section 160 also is of no 
assistance to the defendant. 


(1) (1900) T. L B. 28 Calc, 305. 


d 

Fakir Chardia 
v. 

Banamals. Sain, 


Mookerjoa, - J. 
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Fakir Chandra 
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Banamali Sain, 
Mookarjeo J, 
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It finally becomes necessary to determine, whether sub- 
section (1) of section 85 applies to this case. The Courts below 
have. not determined whether the land was sublet to. the defen- 
dant with the consent of the superior landlords of the occupancy 
raiyat. The determination of that question was unnecessary in 
view of the frame of the suit. The plaintiffs, as.already 
explained, sought to eject the defendant on the ground that 
his interest had been annulled in accordance with the provisions 
of se:tiín 167 of the.Bengal Tenancy Act. That case has failed. 
Consequently the point just mentioned must be investigated. 
The learn:d. vakil for the defendant has also contended that 
even if clause (c) of section 160 be held inapplicable, the defen- 
dant may still be able to establish that the plantiffs are estopped, 
by reason of their conduct, from seeking relief by way of eject- 
ment, and he has explained that the question of estoppel was not 
pointedly raised in view of the frame ofthe suit, We are of 
opinion that, in these circumstances, the question of estoppel 
should be investiga'ed. 


The result is that this appeal is allowed, the decrees of the 
Courts below set aside and tbe case remanded to the Court of 
first instance in order that the Court may determine upon 
evidence to be adduced by the parties the following questions ; 
namely, frst, whether the defendant was granted a tenancy as 
an under-raiyat with the consent of the landlord of his grantor, 
the occupancy raiyat ; and secondly, whether the claim for eject- 
ment is barred by the doctrine of estoppel If it is found 
upon the first question that the sub-lease to the defendant was 
granted with the consgat of the plaia:iffs or their predecessors, 
or, if it is found upon the second question that the plaintiffs 
are estopped by reason of their conduct, the suit will stind 
dismissed. If both the questions are decided against the defen- 
dant, the suit will stand decreed. .Each party, will pay his own 
costs in all the Courts up to the present stage. | 


A.T.M. ` ` Appeal allowed : case remanded, 
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Before Sir Asutosh Mookessee, Knight, Judge, and 
Mr, Justice Mullick, 


ASKAR ALI 


- CIVIL 
v. —— 
l GOPI MOHON ROY CHOWDHURY.* iré 
Eject nont Trausf/aroo of a portion of. non-transferable holding —Surrender— Tuns, 5. 
Bengal Tenanoy Act (VITI of 1885), Bre. 80. 
As long na tho tenancy subsists, the landlord is not entitled to eject the 
transferee of portion of the holding, 
Ohandra Mohun v, Bissesnoar (V), Durga Prasad v, Doula Gazeo (2) and 
Kabil Sirdar v, Chunder Nath (8) referrod to 
Gagan v Alah Ohana (4) distingulshed, 
Qaewre.—\Vhether a purchaser of a portion of a holding Is protocted under 
Bub-acction (8) of section 86 of the Bengal Tenancy Act? 
d Tomisnddia v, Khoda Nawaz (5) doubted, 
Whether there oan be a surrender cífootivo for the pnrpose of section 86 of 
the Bengal Tunancy Act. when tho condition men!lonod in Snb-ssction (5) 
cannot be fulfilled, 
Appeal by the second Defendant. 
ó Suit for ejectment. 
It was alleged by the plaintiff that the tenant, after 
unlawfully transferring a portion of the holding to thecontesting 
defendants, surrendered the holding in his favour. The Court of 
first instance found that the surrender was fictitious and dismissed 
the suit. Oa appeal that decree was reversed. 
Babu Gobind Chandra Dey Roy for the Appellan’. 
Babus Harendra Narayan Mitra and Upendra Kumar Roy 
for the Respondent. 
The judgment of the Court was delivered by 
Mookerjee J.—This is an appeal by the second defendant June, 5. 
in an action in ejectment. The subject-matter ofthe litigation 
consists of nine parcels of Jand which, the plaintiff alleges, are à 


comprised in a tenancy held by the thirteenth defendant under 
him. The case for the plaintif is that in 1903 the tenant 
“unlawfully transferred a portion of the holding to the contesting 
defendants, that thereafter, on the 27th may 1908, the tenant 
surrendered the holding in his favour, and, that consequently, 
he is entitled to recover possession thereof. The Court of first 


* Appen| from Appellate Deoreo No,:853 of 1911. against the decree of 
Tiabu Satkari Haldar, Subordinate Judge of Tipperah, dated the Sth Deoember, 
1910, reversing that of Babna Medhu Sudan Roy, Munsiff of Nabinagar, dated tho 
18th December, 1909. 

1) (1899) ' C, W. N, 158, (R (1892) 1. L. R. 30 Calo. 590 

e den 10, W, N. 160 (4) (1913, 17.0, W N. 098. 
(5) (1909) 11 C, TJ. 16, 14 C. w. N, 299, 
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OIVIT, instance found with regard to two of the plots, namely, the first 
1913. and the third, that they were not included in the tenancy of 
Asker All the thirteenth defendant. As regards the surrender, the Court 


foundthat it was fictitious, as notwithstanding the execution 
aie of the deed of release, the tenant had continued in occupation 
Mookerjos, J, of the remainder of the land. In this view, the Court of first 
NE instance dismissed the suit. Upon appeal, that decree has been 
reversed by the Subordinate Judge. On the question of the 
genuineness of the surrender, the finding of the Subordinate 
Judge is ambiguous. -He states that even if the deed be collusive 
and intended to cheat the transferee, the latter has his remedy 
against the transferor. In the opinion of the Subordinate Judge 
the plaintiff is entitled to re-enter, even though there has been 
no real surrender in his favour. The second defendant has now ~ 
appealed. to this Court, and on his behalfthe decree of the 
Subordinate Judge has been assailed on two grounds, namely, first, 
that the plaintiff cannot succeed inasmuch as there is no real 
surrender in his favour and second/y, that the plaintiff is not 
entitled to re-enter because even ifthe surrender represents 
a real transaction, it does not affect the interest or prejudice 
the position of the transferee. l 


v 
Gopi Mohon. 


In so far as the first point is concerned, it is plain that the 
Subordinate Judge has nat reversed the clear finding of the 
Court of first instançe. That Court found that notwithstanding 
the excution of the deed of surrender on the 27th of May 
1908, the tenant has continued in occupation of the homestead 
and a portion of the remaining land of the tenancy. That finding 
is not displaced by the Subordinate Judge. On the other hand, 
the Subordinate Judge holds that the tenant, notwithstanding 
the execution of the deed of release, has continued in occupation 
with the permission of the landlord. In our opinion, there is 
no room for doubt that the alleged surrender was collusive, It has 
been argued, however, that even if the surrender was collusive, 
the plaintiff is entitled to re-enter. We are of opinion that there» 
is no foundation for this contention. If the surrender was collusive, 
the tenancy ofthe thirteenth defendant has not yet terminated, 
and, so long as that tenancy subsists, the plaintiff is not entitled 
to eject the transferee. Ithas been ruled in a series of cases 
in this Court, amongst which may be mentioned those of 
Chandra Mokun Mookhopadkaya v, Bissesswar Chatterjee (1), 


(1) (1893) 1 0. W. N. 188. 
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Durga Prosad Sen v. Doula Gases (1), and Kabil Sardar v. Chunder Orvit, 
Nath Neg Chowdhry (3) that as long as the tenancy subsists, 1918. 
the landlord is not entitled to eject the transferee of a portion of Askar Al 


the holding. The first ground must consequently succeed. 

In so far as the second ground is concerned, reliance has been 
placed by the respondent upon the case of Zomreuddin Khan v. Mooksrjes, J. 
Khoda Nawas Khan (3) to show that a purchaser of a portion un 
of a holding is not protected under sub-section (6) of section 86 of 
the Bengal tenancy Act. n the view we take of the rights of 
the parties with reference to the (irst question raised before us, 
it is not necessary Lo decide whether the case of Tomishddin 
Khan v. Khoda Nawas Khan (3) furnishes a correct exposition 
ofthe law. We may point out, however, with regard to that 

decision that there are at least four points which require consi- 
r deration. In the first place, the learned Judges adopted, for the 
purposes of the interpretation of section 86 which finds a placa in 
Chap. IX of the Bengal Tenancy Act, the definition of the term 
incumbrance” given for the purposes of Chap. XIV alone. In 
Kihe second place, the decision of this Court in the case of 
Chundra Sakai v. Kalli Prosanno Chuckerbutty (4) shows that an 
exchange is an incumbrance within the meaning of section 161 of 
the Bengal Tenancy Act, and, in relation to the question raised 
before us, there does not appear to be any real distinction between 
‘an exchange and a sale. In the third place, the effect of the decision 
is to place the purchaser in a worse position than a mortgagee 
or lessee under sub-section (6) of section 86. In the fourth place, 
it may be a question, whether there can be a surrender effective 
for the purposes of section 86 when the conditions mentioned 
in sub-section (5) cannot be fulfilled. But, as we have already 
said, it is not necessary for us to determine, whether the case of 
Tomisuddin Khan v. Rhoda Nawas Khan (3) was correctly 
decided, and we reserve our opinion upon the question 
involved in that litigation. : 

*It has finally been urged that the case of Gagan Chandra 
Choudkry v. Alak Chand Saka (5) assists the contention of the 
respondent. That case, however, is clearly- distinguishable. 

There, it was ruled, upon the authority of the earlier decisions in 
Badan Chandra Das v: Rajeswari Debya (6) and Rajendra 
Kishore Adhikari v. Chandra Nath Dutt (7), that where fnere 


(1) (1894) LO. W. N. 160. 
(2) (1892) I. L B. 20 Oslo. 590. (5) (1918) 17 C. w, N. 698. 
(8) (1903) T 110, LJ. 16; 14 OW, N. 329, (6) (1905) 30, L.T, 570, 
(4) (1806, I, L. B, 28 Calo 254, 7) (1907) 12 C. W, N,-878, 
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has been a surrender of a part of a holding by a tenant, the 
landlord is entitled to re-enter, even though he is aware that 
there is some one else in possession claiming under a title 
derived from the tenant. But it has been overlooked by the 
learned vakil for the respondent that in Gagan Chandra 
Choudhury v. Alak Chand Saha (1) there was no incumbrance 


-secured by a registered instrument within the meaning of 


sub-section (6) of section 86. 

The result is that this appeal is allowed, the decree of the 
lower appellate Court set aside and that of the Court of first ins- 
tance restored. This order will carry costs, both here and in the 


Court of appeal below. 


LA. T.A Appeal allowed, 


(b (1618) 17 C, W. N 668, 





Befme Sir Asutosh Mookerjee, Knight, Fudge, 
and Mr. Fustice Beache oft. 


HIMAT KHAN AND ANOTHER Da 
t. 
SHER KHAN.* 
Ciel Prosedure Codo (Act V of. 1908), Seos. 09, 108—Misjoinder—Deotsion ix 
favowr of gieintiff — conuat, tuit fer —BSeoons appeal. 

The effect of seotion 99 of the Codo of Civil Procedure ig that when ihe 
Oourtof first instance deoldes tho qnestion of misjolnder in favour of the 
plaintiff, thore 1s an end of the matter and the defendant is precluded from 
raising the question in appeal. 

A second appeal from a decree passed in a sult for account is not barred 
by section 102 of the Code of Oivll Procedure, 

Appeal by the Plaintiffs. 

Suit for accounts and for recovery of village profits. 

The plaintiffs claimed to be gaontras in respect of a fourth 
share in the village, while the defendant was a /armbardar. The 
Court of first instance decreed the suit on the merits. Upon 
appeal the suit was dismissed on the ground that it was ‘not 
properly framed and that the plaint was open to objection on the 
ground of misjoinder of parties and causes of action. : 


l ` Bapu Harendra Krishna Mukherjee for the Appellants. 
Babys Sarat Chandra Roy Chowdhry and Gobind Chandra 
Cha£raverty for the Respondent. 


* Appeal from Appellate Desree No, 8208 of 1911, against the decision of 
Babn Probha.Chandra Sinha, Subordinate Judge of Sambalpur, dated the Sth 
August, 191], reversing that of Babu Gagan Behan Chowdhurl, Munaxff of 
Sambalpuy, dated the 90th April, 1911, | 
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The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the plaintiffs in a 
suit for accounts and for recovery of village profits. The 
plaintiffs claim to be gaontias in respect of a fourth share 
in the village, while the defendant is alleged to be a /ambardar. 
The plaintiffs contend that the defendant as /ambardar is bound 
to collect all sorts of village profits and to render an account 
thereof to the plaintiffs. The Court of first instance decreed the 
suit on the merits. Upon appeal the Subordinate Judge has 
dismissed the suit on the ground that it has not been properly 
framed and that the plaint is open to objection on the ground of 
misJoinder of parties and causes of action. The plaintiffs have now 
appealed tothis Court. 


X A preliminary objection has been taken to the hearing 
of the appeal on the ground that it is barred under section 102 
of the Code of Civil Procedure, 1908, inasmuch as the value 
of the suit is less than Rs. soo. This objection must be overruled, 
because under Art. 31 of tbe schedule to the Provincial Small 
"Cause Courts Act, a suit for accounts is excluded from the 
jurisdiction of the Small Cause Court. The appeal is consequently 
competent. 


It is plain that the decree of the Subordinate Judge cannot 
be supported, in view of the provisions of section 99 of the Civil 
Procedure Code of 1908. That section provides that no decree 
shall be reversed or substantially varied, nor shall any case be 
remanded in appeal, on account of any misjoinder of parties 
or causes of action. The effect of section 99 is that when the 
Court of frst instance decides, as in the case before us, the 
question of misjoinder in favour of the plaintiff, there isan end 
of the matter, and the defendant is precluded from raising the 
question in appeal. ` 

It was consequently not competent to the Subordinate Judge 
to dismiss the suit on the ground of multifariousness. 

The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside and the case remanded to him in 
order that the appeal may be heard on the merits. The appellants 
are entitled to their costs of this appeal. ! 

A. T. M. Appeal allowed - case tematnded, 
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Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Mullick. . 


AKHIL CHANDRA BISWAS 
v. 

she HUSAIN ALI SOWDAGAR.* 

Juno, 4. Under-raiyat, if raised to raiyat—Purchase of superlor tenure by oocupamoy 
raiyei— Bengal Tenancy Act (VILI of 1985), Seo, 88(b), before amond- 
mont — Under-raiyatl interest, j/ transforablo, 

The effect of à purchase by an occupancy rafyat ofasuperlor permanent 
tenure, under section 32,5) of the Bengal Tenancy Aot as framed in 1885, is to 
vest the holding in the purchaser, subject to the limitation that the oocupancy 
iight ceases to exist and an under-ravyat is not ralsed to the status of a ralyat 
but continues to be an under-raiyat. 

An interest of an under-ralyat » not ipse fuoto tranaleruble, An under- 
raiyat may under certain circumstances acquíie a ifght of occupancy, and if ho 
so acquires it, his right :s transferable, hi 

Appeal by Defendant No. 1. 

Suit for ejectment. 

The disputed parcel was held by tbe second defendant as a 
under-raiyat. The plaintiff was originally an occupancy iu e 
In 1886, he purchased the superior tenure. In 1901 the second 
defendant transferred his interest in the land to the first defen- 
dant. The present action was commenced in 1909 to eject tho 
first defendant as a trespasser. The Courts below concurrently 
decreed the suit. 

` Babu Dhirendra Lal Kastgir fo. the Appellant. 

Babu Khitis Chandra Sen for the Respondent. , 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by tho first defendant in 
an action in ejectment. The subject-matter of the litigation 
‘js a parcel of land whicb, according to the plaintiff, was held 
by the second defendant as an under-raiyat. The plaintiff was 
originally an occupancy raiyat. Iu 1886, he purchased the 
superior tenure. In rgor the second defendant transferred his 
interest in the land to the first defendant. The present actien 
The Courts below have concurrently decreed-the suit.. On the 
present appeal, that decree has been assailed on three grounds. 
It has been contended in the first place that the effect of 
the purchase by the plaintiff of the superior tenure in 1886, was 


June, d. 


* AD from Appellate Deoree No. 891 of 19:1, against the decree of 
Babu DE Chunder Das, Subordinate Judge of Oluttagong, dated the th 
January, 191), confirming that of Babu Nagendra Kumar Bose Alunmff of 
South Raojan, dated tbe 981d November, 1909. 
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to elevate the status of the second defendant. This contention 
is obviously unfounded. The effect of the purchase must be 
determined with reference to the terms of section 22(5) of the 
Bengal Tenancy Act as framed in 1885. That sub-section pro- 
vides that when the immediate landlord of an occupancy holding 
isa proprietor or a permanent tenure-holder, and the entire 
interest of the landlord and the raiyat becomes united in the 
same person by transfer, succcssion, or otherwise, the. occupancy 
right shall cease to exist; but nothing in the sub-section shall 
prejudicially affect the rights of any third person. It has not 
been proved that the superior interest purchased by the plain- 
tiff was a permanent tenure. But we shall assume for our 
present purpose that it was a permanent tenure. What then was 
the effect of the purchase? The result was to vest the holding 
in the purchaser, subject to the limitation that the occupancy 
right ceased to exist. But it has been argued for the appellant 
that the effect in substance was that the holding itself ceased to 
exist. This contention is opposed to the decision of this Court 
in the case of Fawadul Hug v. Ram Das Sahu (1) affirmed in 
Ram Mohan v. Kachu (2) That case turned upon the cons- 
truction of sub-section 2 of section 22 of the Bengal Tenancy Act, 
and is an authority for the proposition that where a proprietor 
purchases an occupancy holding, the holding does not cease to exist, 
but merely the occupancy right, which is one of the incidents of 
the holding, disappears A comparison of the phraseology of 
sub-section (2) with that of sub-section (1), shows that in sub-sec- 
tion (1) a distinction is made between “occupancy holding" and 
* occupancy right,” and we are not prepared to accede to the con- 


tention of the appellant that when tha occupancy right ceases to 


- exist, the holdi o_vanishes. In our opinion, the true effect 


ofthe purchase by the plaintiff was to keep the hclding in 


suspense. In this view, the defendant continyed to he an under- 
Jaiyat. 

It has been contended, in the second place, that the suit 
is barred by limitation. This argument has clearly no force, 
because, if the defendant is a tiespasser, he is liable to be ejected 
by the plaintiff within the period of 12 years prescribed by 
Art. 142 of the Indian Limitation Act. | 

It has been contended, in the third place, that the provisions 
ofthe Bengal Tenancy Act, in so far as they apply to the eject- 
ment of. under-raiyats, have not been followed. This argument 


(1) (1898) I. L, B, 94 Oale. 143. (2) 1803) I. L. R. 82 pale, BBB. 
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involves the obvious fallacy that the first defendant is an under- 
raiyat. But the case for the plaintiff is that the interest of the 
second defendant was non-transferable and that the first defen- 
dant has not acquired any interest in the holding by his purchase. 
It has been suggested, however, by the defendant tbat as there, 
is no provision in the Bengal Tenancy Act which bars the transfer 
of the interest of an under-raiyat, that interest must be deemed 
transferable. We are clearly of opinion that the provisions of 
the Bengal Tenancy Act do not support this view. They show 
that the Legislature contemplated that an under-raiyat may under 
certain circumstances acquire an occupancy-right. If he does 
acquire such a right, that right may be transferable by custom or 
local usage. But there is no authority for the proposition that 
the interest of an under-raiyat is iso facto transferable. 

The result is that this appeal is dismissed with cos:s. 


A. T. M, Appeal dismissed. 





Before Sir Cecil Brett, Knight, Fudge, and 
Mr. Fustice Sharfuddin. 


RAMDHANI SHA 
vU, 


TOPI BIBI anD oTHERS." 


Appeal—Ordor setting aside owcoution sale—Kosoution proosedinga fraudulent 
ard collusies—Deares-holdsr purchassp—Olell Procedure Codo (dæ F 
of 1008), 860, 4«7— Kiidenoe Act (I of 1878), Soe, 44. 


An appHoation for exeontion of a mortgage deoree was made more than 
three years after the decree was made absolute, After the decree absolute 
was made and before the mid application, the judgment-dobtor transferred 
bis equity of redemption to A. ‘The mortgagors judgment-debtars, though 
served with notio, did not put in appearance nor made any objection to the 
application, The mortgaged property was put up to sale and purchased 
by ihe decree-holder. The mle was confirmed and possesslon given to the 
purchaser. Shorily after the delivery of possession, an applicatfou for setting 
aside the male was made by A on the ground that the deciee oou)d not bo 
executed ns it was satisfied, thet the execution of the deoree was barred, and 
that the execution proceedings were irregular and had been carried on by 
faud and collusion between the mortgagors judgment-debtors and the 
decree-holder. The Court of first tnstaros dismissed the application for setting 
aside the male in so far as it raised the question of limitation and fixed 
a time for lhe disposal of the rest of the ease, On appeal the lower appellate 
Court set aside the decision and remanded the case : 


+ Appeal from Order No, 847 of 1811 with Rule No, 4887 of 1911, against. 


' the order of Babu Bidhu Bbnsan Banerjee, Subordinate Judge, 2nd Oonrt of 


Hughly, dated the 38rd Juno, 1911, reversing the order of Baba D. Ghosh, 
Maasik 2nd Court at Sorampore, dated the dth Marob, ]O:l and remending 
the case to the lower Court with certain directions. 


Vor. XVIIL] HIGH COURT. 


Held, that an appeal lay to the High Oonrt against the order of remand 
na the application for setting aside the sale came under aeotion 47 of the Qode 
of Civil Procedure, 


Held also, that an appeal lay to the lower appellate Court under section 47 
of the Code of Civil Procedure against an order dismiming the application 
on the ground of imitation by the first Court. t 


Mungul Pershad DioMi v. Grija Kani Lahiri (1) distinguished, 

Held further, that it waa quite competent io the applicant under the 
provisions of section 44 of the Evidence Aot to raise the qneations and adduce 
evidence to prove the faots stntod. . 

Appeal by the Decree-holder. 

The material facts and arguments are stated in the 
judgment. 

Babus Mohendia. Nath Roy and Aira Lal Sanyal for the 
Appellant. 7 

Babus Ümakal Mukherjee and Harendra Krishna Mukherjee 
for the Respondent. C. A. Y. 

The judgment of the Court was delivered by 


Brett J.—This is au appeal against an order passed by the 
Subordinate Judge of Hughli setting aside an order made by 
the Munsiff of Serampore in certain execution proceedings and 
remanding the case for further hearing to the Court of first 
instance. 

A preliminary objection has been taken to the competency 
of the appeal on the ground that no appeal lies against an order 
directing a remand. In this case, however, the question which 
has to be determined on the merits is whether or not the original 
application was one coming under the provisions of section 47 of 
the Code of Civil Procedure. Clearly, if the original application 
came under that section, there would be a second appeal from 
the decision of the lower appellate Court to this Court. From 
the facts stated in the arguments it appears that the present 
appellant obtained a mortgage decree on the 17th September 
1903 against one Mangal Bhor. An order absolute for sale was 
passed on the 24th July 1904. Thereafter, notbing was done to 
execute the decree until September 1909 when the present 
appellant the decree-holder put in an application for execution 
fling with the same a document which purported to be a letter 
acknowledging the debt signed by Sijal Bhor,the eldest son of 


+ Beo Raja Ramessur Proshad y Ral Shan Krisen (1901) 8 O. W. N. 957 
(201-3), and Chandandals Debi v. Probodh Chandra (1000)9 O.L. J 3251 
(257), I. L, R. 88 Oale, 422— Bep. 


(1) (1881) I, T, B, 8 Celo, 51; L, B, 8 I. A. 138 ; 11 0, L, B, 118, 
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Mangal Bhor, the original decree-holder (who had died) on his 
own behalf and by the mother and guardian of Gonesh Bhor, 
the youngest son of Mangal Bhor, who was then a minor, Oa 
the 24th September 1909 the Court directed the issue of notices 
to the judgment-debtors to show cause why the decree should 
not be executed, which notices appear to have been served on the 
8th October 1909. The judgment-debtors did not put in appear- 
ance and, on the 7th December 1909, the Court executing the 
decree passed an order that the execution proceedings should 
go on. The mortgaged properties were afterwards put up to sale 
and were purchased by the decree-holder on the 18th February 
1910. The sale was confirmed on the 3oth March roro and 
possession was given on the a4th September 1910, The applica- 
tion out of which the present appeal arises was made on the 
28th September r9to with the object of having the sale set aside. 
The grounds stated in support of the application were that the 
decree had been satisfied before the aale, that the execution of 
the decree was barred before the sale was held and, therefore, 
the sale was void or voidable, that the proceedings bearing up 
to the sale were irregular and that they had been carried on by 
fraud and collusion between the judgment-debtors and the decree- 
holder. The application was put in by the opposite party who 
are the transferees of the mortgaged properties under convey- 
ances dated the sth November 1906 and the 16th July 1907 
executed in their favour by the heirs of the original mortgagor. 
The case that was put forward in support of the application was 
that the whole of the proceedings in execution were fraudulent, 
that, in fact, the decree had ibeen satisfied and that the sale was 
held in order to defraud the applicants of the property which 
they had purchased from the heirs of the mortgagor. 

The Court of first instance held that the applicants were 
not entitled to make the application as the matters raised in the 
application were!res judicata between the decree-holder and the 
judgment-debtor in consequence of the order passed by the 
executing Court on the 7th December 1909. It was argued that, 
as the applicants were: assignees of the heirs of the original 
judgment-debtor, they were bound by the acts of those heirs and 
that, as those heirs of the original judgment-debtor had failed after 
service of the notice had been made on them on the 8th October 
1909 to appear and object to the execution proceedings and 
had allowed the order of the 7th December 1909 to be passed, 
that order.decided the matter finally so far as the decree-holder 
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and judgment-debtors were concerned and that the applicants 
were not entitled to reopen the question again. In support of 
the contention of the decree-holder reliance was placed on the 
case of Mungul Pershad Dichit v. Grija Kant Lahiri (1). The 
Court of first instance dismissed the application in so far as it 
raised the question of limitation and fixed the 18th March 1911 
for the disposal of the reat of the case. There was an appeal to 
the lower appellate Court and that Court set aside the decision 
of the Court of first instance on the point raised as to whether 
the applicants were barred from raising in the present application 
the question whether the decree was barred by limitation. It 
accordingly ordered that the application should be sent back to 
the Court of first instance with directions to allow the parties 
to adduce evidence on the question of limitation and after 
deciding that point to proceed to deal with the application. 

The decree-holder has appealed to this Court, and the 
question which we have, first, to determine in order to deal with 
the objection as to the competency of the appeal is, whether or 
not the application made by the opposite party in September 
1909 was one under the provisions of section 47 of the new Code 
of Civil Procedure. In our opinion, the lower appellate Court 
was right in the view which it took that the application was one 
under the provisions of section 47 of the Code of Civil Procedure ; 
that being the case, an appeal lies to this Court against the order of 
the lower appellate Court. The preliminary objection, therefore, 

- fails. 

In support of the appeal, it has been urged that the order 
of thelower appellate Court should be set aside on the ground 
that no appeal lay to that Court against the order of the Court 
of first instance, which, it is argued, amounted to a partial 
decision of the matters raised in the application ahd not toa 
final disposal of the matter. The learned pleader for the appel- 
lant has contended on the authority of the case of Askary Lal 
Pundit v. Kedar Nath Mullick (2), that the lower appellate Court 
had no authority to deal with the order of the Court of first 
instance as that order only determined a point arising inciden- 
tally in the course of the proceedings for determiniug the rights of 
the parties seeking relief and was not a decree within the meaning 
of section 2 of the Code of Civil Procedure. Inour opinion, this 
contention cannot prevail. The object of the application .in 
_the Court of first instance was to have the execution proceedings 


(1) (1831) 1, L, B, 8 Calo, 51. — (8) (1891) I, L. B. 18 Oale, 469. 
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"dismissed on the ground that they were barred by limitation, 
The contention’ advanced on behalf of the applicants was that 
the letter of acknowledgment which was filed with the application 
made in September 1909 by the decree-holder was a fraudulent 
document and was concocted by the decree-holder in collusion 
with the beirs of the original judgment-debtor in order to 
defraud the applicants of their rights. It must be borne in 
mind that the original mortgage decree was passed on the 17th 
September 1903 and made absolute on the 24th July 1904, 
that the sales to the applicants were made on the sth November 
906 and the 16th July 1907 and that it was not till September 
"3909 that the application for execution with the letter of 
‘acknowledgment attached to it was made to the Court. If the 
Court of first instance had decided in favour of the applicants ^» 
„on the point of limitation the question whether the execution 
"would proceed or not would have been finally determined and, 
.in those circumstances, we think there can be no doubt that the 
application was one which fell within the provisions of section 4 
of the Code of Civil Procedure. The learned Subordinate Judge in 
“setting aside the order of the Court of first instance, held that 
“that Court had erred in holding that the decision in the case of 
. Mungul Perskad Dichit v. Grija Kant Lahiri (1) had application 
| to the facts of the present case. In the present case, the interests 
` of the applicants and of the judgment-debtors, if the case of the 
‘applicants be true, were certainly not identical. The applicants’ 
_case was that, though they derived interest in the property 
.through the judgment-debtors they were being fraudulently 
‘deprived of their rights by collusion between the judgment- 
.debtors and the decree-holder by which the decree-holder was 
` attempting to execute the decree which had been barred by 
‘limitation or had been satisfied. We think that the view which 
. the lower appellate Court took in the matter is correct and 
` that the decision relied on by the Court of first instance has no 
application to the present case and that that Court erred in 
"holding that there was any bar in the way of the present 
. applicants’ making their application to have the execution 
` proceedings dismissed on the grounds mentioned in that 
' application. We are also of opinion that it was quite competent 
.tothe applicants under the provisions of section 44 of the 
“Evidence Act to raise the questions and adduce evidence to 
‘prove the facts stated in their application. Iu our opinion 


(1) (1881) I. L. B, 8 Calo, 51, 
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therefore the present appeal must fail, The appellant has not CITIL. 
bean able to support his contention that the order of the Court me 

of first instanco was one against which no appeal lay to the Bamdbari Sha 
lower appellate Court and he has also failed to establish before 
us that the order passed by the lower appellate Court in setting 
aside the order of the Court of first instance was incorrect. In 
our opinion, the learned Judge of the lower appellate Court was 
perfectly right in the view which be took that the applicants 
were entitled to raise the question of limitation and to have 
that question tried by the Court of first instance in the execution. 
proceedings. The result, therefore, is that the appeal is dismissed. ‘ 
Costs will abide the result of the final decision. We assess the 

hearing fee in this Court at three gold mohurs. 
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- No. 4416 : The Rule stands discharged but without costs. 


RUE Appeal dismissed : Rule discharged, 
Before Str Asutosh Mookerjee, Knight, Fudge, 
; and Mr. ¥ustice Beachcroft. 
Y MATI SHEIKH 
- v. DE —— 
; BAIKANTHA NATH KAR.* 
Consideration —Morigaga bond—Sctilemont of dispute—Promiss to pay time- 
barred dabt—Contraot Aot (1X of 1878), Seo, 85 rxb-Soo. (3). 

A mortgage bond executed in settlement of a substantial dispute between 
the parties, -vis whether an applioation for execution of decree [or money 
was or was not barred by limitation, is exeonted for consideration, Even if the 
execution of the sald deorea was barred at the time of the settlement and the 
mortgagor was not aware of it, the mortgage i» valid under sub-seotion (8) of 
section 25 of the Indian Contract Act, 

Ramaswoni v. Xuppuswoams (1) dissented from. 

Appeal by the Defendant. 

Suit to enforce a mortgage security. The defence was that 
there was no consideration for the mortgage, The plaintiff held: 
& decree for money against the defendant and applied for execu- l 
tion. Objection was taken by the officers of the Court that: 
the application was prima facte barred by limitation, The plain- 
tiff decree-holder was then called upon to shew cause why the’ 
application should not be dismissed. There were, at this stage, 


negotiations between the plaintiff and the defendant, and the’ 
* Appeal from Appellate Deoree No. 1267 of 1911, against the decree of ` 
Mr. Jogendra Nath Mookerjee, District Judge of Bankurs, dated 16th February, 


1911, confirming that ot Baba Debendra Pros Bagobi Munni or Bishenpur 
dated the Slat January, 1910, L 


(1) (1910) 20 M. L, J, 658, > 
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Urs latter executed the mortgage in suit for satisfaction of the mort- 
1918, gage debt. Thereafter, cause was not shown by the plaintiff 
decree-holder in the execution proceedings, with the result that 


the application was dismissed. The plaintiff then sought to 
enforce the security. ; 


Babu Bejoy Kumar Bhaitacherjse for the Appellant. 
Babus Mohendra Nath Roy and Sarat Chane Dutt for 
the Respondent. 

The judgment of the Court was delivered by 
May, 7. Mookerjee J.—This is an appeal by the defendant in a suit 
to enforce a mortgage security executed on the 27th August 1908, 
The defendant resisted the claim on the ground that there 
was no consideration for the mortgage. The circumstances under 
which the bond was executed are not in dispute. The plaintiff held 4 
adecree for money-against the defendant, and applied for execution. 
Objection was taken by the officers of the Court that tbe appli- 
cation was prima facie barred by limitation. The plaintiff decree- 
holder was then called upon to show cause why the application. 
should not be dismissed. There were at this stage negotiations 
between the plaintiff and the defendant, and the latter executed 
the mortgage bond in suit, for satisfaction ofthe judgment-debt. 
Thereafter cause was not shown by the plaintiff. decree-holder 
in the execution proceedings, with the result that the application 
was dismissed. The plaintiff now seeks to enforce the security. 
The defendant resists the claim on the ground that as the 
application for execution was barred by limitation, there was no 
subeisting debt for the satisfaction of which the mortgage could 
be executed, so as to impose any legal liability on the mortgagor. © 
In our opinion, there is no substance ın this contention. 


— 
* Mati Sheikh 
v. 
Baikantha Nath, 


In the first place, it is fairly clear from the facts stated that 
there was a substantial dispute between the parties, as to whether 
the application for execution was or was not barred by limitation, 
The mortgage-bond was executed in settlement of that dispute, . 
Consequently, there was ample consideration for the mortgage. 
Jn the second place, even if it be assumed that the execution 
was barred by limitation, it is clear that the case is governed 
by sub-section (3) of section 25 of the Indian Contract Act, 
which provides that au agreement made without consideration. 
is void, unless it is a promise made in writing and signed by 
the person to be charged therewith to pay wholly or in part a 
debt of which the creditor might hava enforced payment, but 
for the law for th» limitatioa of suits. Taore is no room for 
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controversy that wa have here a promise to pay a debt. It is 
contended on behalf of the mortgagor that the debt was'one 
of which the creditor could not have enforced payment by 
reason of the law for the limitation of suits. Consequently, the' 
promise to pay the debt, is precisely of the character contem-, 
plated by the section. It has been argued, however, that a 
promise falls within sub-section 3 of section 25 only when -it is 
a promise made with consciousness on the part of the promisor 
that the debt is barred, and that there is nothing in the present. 
case to show that the mortgagor, when he executed the mort- 
gage-bond, was aware that ths application for execution. was 
barred by limitation. We are not prepared to accept this view. 
of the law as well-founded, notwithstanding the dicium in Rama- 
swami Pillai v. Kuppuswami Pillai (1). We are invited by the. 
appellant to hold in substance that section 25 sub-section (3). 
provides that an agreement made without consideration is void 
unless it is a promise to pay a barred debt with knowledge that, 
it isso barred. This is not what the legislature has said, and 
wa cannot import into the section words which are not to be. 


found there. We hold accordingly that there was ample consi- 


deration for the mortgage. 

The result is that the decree of the Court below is affirmed 
and this appeal dismissed with costs. In view of the nature 
of the defence taken, we assess the hearing fee at ten gold 
mohurs. 

A. T, M, Appeal dismissed: 
(1) (1910) 30 M. L, J. 656. i 


Before Sir Asutosh Mookerjes, Knight, Fudge, and: - : 
Mr. Justice Mullick. | i 5 
BUDAYAR RAHMAN : = 


v. 


. KARAM ALL* 


Taluh—Pormanent tenuwra— Purchaser of portion — Rent nii-—Purohaser not made 
party, y affected. ; 


Tf there be nothing, either in the surrounding circumstances or in the inè 
strument itself which orestes the interest, to show that it was intended to be 
otherwise, the inference is, that the tenancy called a talus constitutes & per- 
manent tenure, 


* Appeal from Appellate Daoree No, 8310 of 1910, against the deareeof Babu 
Tarak Chandra Das, Subordinate Judge of Obittagong, dated the 28th July 
confirming thst of Baba Siroj Monna Ow Gupta, Kanat of Hathaszri, dated 
tha ath Novemhar, 1909, 
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Krishad v. Meer Sufáur (1) referred to. 

A landlord Is not at liberty to ignore a purohaser of a portion of a tenure 
and prejudice his position by a decree made in a suit to which he had not been 
joined as a party. 

Chamathari v. Triguna (8), Sham Chand v, Brojoxath (A) and Kall Kumar 
Y. Bidhw Bhusan (4) referred to. 

Rammoyi v. Hupai Pramanick (5) distinguished, _ 

_ Appeal by Defendant No. 1. 

Suit for a declaration that the plaintiffs title has not been 
affected by a sale held in execution of an ex parte decree for 
arrears of rent and also for confirmation of possession. 


The disputed property was a ¢adsk held by A under the fitst 
party defendant, A transferred in 1892 to the plaintiff a portion 
of his interest in the land. The deed was registered and the 
landlord’s fee was paid as prescribed by the Bengal Tenancy Act. 
The landlord subsequently brought a suit for rent against A alone, 
obtained an ex parte decree, and in execution thereof, put up the 
property to sale. The appellant became the purchaser at that 
sale. His contention was that be purchased the entire tenure inas- 
much as the decree for rent had been obtained against the register- 
ed tenant. 

Babu $yotish Chandra Sarkar for the Appellant, 

Babu Mokendra Nath Roy for the Respondent. 

The judgment of the Court was delivered by 


"Mookerjee J.— This is an appeal by the first defendant in a 
suit in which the plaintiff seeks for a declaration that his title has 
not been affected by a sale held in execution of an ex parts decree 
for arrears of rent on the 16th November 1904 and also asks for 
confirmation of possession. The property in dispute is a taluk 
originally held by one Fazlar Rahaman under the first party 
defendants, On the 4th February 1892 and the 9th March 1892, 
Fazlar Rahaman transferred to the plaintiff, a portion of his 
interest in the land. The deeds were registered and the landlord’s 
fee was paid as prescribed"by the Bengal Tenancy Act. The land- , 
lord subsequently brought a suit for rent against Fazlar Rahaman: 
alone, obtained an ex parte decree, and in execution thereof, put 
up the property to sale. The appellant became the purchaser 
atthatsale. His contention is that he purchased the entire- 
tenure inasmuch as the decree for rent had been obtained" 
against the registered tenant. This argument did not find favour ' 

(3) (1874) 33 W, R. 326. m (1878) 31 W. CHR LB, A - 


1918) 17 0. W. N. 883. 4) ay 180. L, 
c (5) (1905) .8 0. (NN 
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with the Subordinate Judge, and his decision is consequently 
challenged before us. Reliance is placed upon the case of Gagan 
Sheikh v. Abejan Khatun (1) to show that when a decree for rent 
has been obtained against the registered tenant, the purchaser 
acquires an indefeasible title as against an unregistered transferee 
of the tenancy. This proposition, however, has no application 
to the circumstances of the present case, because the subject matter 
of this litigation is a permanent tenure. But it has been argued 
that the land is described as a /a/u£, and that there is no evidence to 
show that the /a/u£ constitutes a permanent tenure. In our opinion, 
there is no substance in this contention. It was pointed out by 
this Court in Xhaja Asanoollah v. Kalse Mohun Mookerjes (3) and 
Krishno Chunder Goopto v. Meer Sufdur. Ali (3) that the word 
‘taluk’ imports a permanent tenure. Mr. Justice Markby observed 
in the case last mentioned that if there be nothing, either in the 
surrounding circumstances or in the instrument itself which 
creates the interest, to show that it was intended to be otherwise, 
the inference is that the tenancy called a /a/w& constitutes a 
permanent tenure, In the case before us, as already stated, there 
is no evidence to rebut the presumption. It wasopen to the 
appellant, when the case was remanded, to prove that the 
tenancy was not a permanent tenure, and this he might have 
‘established by proof either that the tenancy was not heritable 
orthat it was held for a limited term. He has adduced no 
evidence on either of these points If then the tenure was 
permanent what is the true position of the parties ? The land- 
lord has obtained a decree for arrears of rent against one only of 
the entire body of tenants. A sale held in execution of such a 
decree cannot possibly affect the interest of persons who have 
not besn joined as defendants. This is conclusively established 
by a long series of judicial decisions amongst which may be 
mentioned Sham Chand v. Brojonath (4) and Kali Kumar Ghose 
wv. Bidku Bhusan Banerji (5). It has been contended, however, 
that a contrary view was taken in the case of Rammoyi Dasi v. 
Rupai Pramanick. (6)But that case is clearly distinguishable, There, 
in answer to a suit for arrears of rent, the defendant pleadedthat 
a part of the tenancy had been transferred toa person who had 
not been joined as a defendant. He further asserted that inas- 
much as the tenure was transferable and a part of it had been 


(U (1912) 14 0. L.J. 180, (4) (1878) 31 W. B- 94; 13 B. L. R. 484. 
(2) (1872) 18 W. R, 469. (5) (1911) 18 C. L. J. 89. 
(8) (1874, 22 W. B, 836 (8) (1905) 18 C, L, J.397. 
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OTs validly transferred, he as well as the transferee should be held, 
1918. separately and individually responsible only for proportionate 
~Budayar d "Babman shares of therent. This contention was negatived, because under 
Karki Au, section 88 of the Bengal Tenaucy Act, the landlord is not bound 
io recognise a sub-division of the tenancy, though he may be 
‘bound to recognize the transferee of a portion of the tenure as a 
joint-tenant. This plainly does not justify the conclusion that the 
landlord is at liberty to ignore the purchaser of a portion of the 
tenure and prejudice his position by a decree made in a suit to which 
he has not been joined as a party: Chamatkari v. Triguna (1). 

. The result is that the decree of the Court below, (whereby 
the title of the plaintiff is declared not to have been affected by the 
execution sale held onthe 10th November 1904, and his possession 
is confimed,) is affirmed and this appeal dismissed with Costs. 

A. T. M. Appeal dismissed. 

a) (1918) 17 O, W. N, 838. 


: Before Sir Asutosh Mookerjes, Knight, Fudge, and Mr. Fustice 
Beaches oft. 
BUDHU KOER AND OTHERS 
j v 
1918. i HAFIZ HUSAIN anp oTHers.* 


— 
April, $7, 88, — — pisposssesion—DBengal Texanoy Aot (VIII of 1885 as amended by At I. B. C. 
= of 1907), Soh, IIT, Art 8—Caxse of action, accrual of, before amondment— 
Adverse posssssion—Limitation Act (IX of 1008) Boh, I, Art 148— 
Ideal postetsion. 
The law of limitation applicable to a suit is prima facis the law in force 
at the date of the institution of the suit, Bat there may be ofroumstances 
'oonnected ‘with a new statute which furnish an indication that the Legislature 
did not intend to affect retrospectively axisting causes of action; one of these 
.oiroumstanose is that the now law was brought into immediate operation with- 
_ont eny opportunity afforded to litigants to enforce their rights under the 
old law, 
Lala Boi Ham v. Karhaiya Lai (1) and Bishenoar v. Janda Lal (2) 
“referred to, ' 
Article 8, Schedule IIT of the Bengal Tenanoy Act, as amended by Act I 
(B. O} of 1907, does not apply to cases where the dispossession took place 
before the amending Act came into operation. 
Mynjhoori Bibi v, Akal Mahmud (8) followed. 
. As against the rightful owner, the poeseguon of a trespasser is avail- 
able only when there is &otual possession of the disputed land or overt 
* Appeal from Appellate Decree No. 2252 of 1910, against the deoreé of 
J. O. Twidell, Esq, District ee e of Bhagelpur, dated the RIst M. 1910. 


mod g that of Babu Hem Ghandi Mookerjee, Subordinate Judge of 
Monghyr, dated the 26th August, 1909. 


(D (1918) 170, T.J 488; I, L, R 85 AU. 337 ; L. R, 40L A, T4 
(3) (1018) 17 0. W. N. 628. (8) (1918) 17 O. L, J, 818, . 
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or physical act of ownciship done upon it. The true owner is not affected by 
idcal possession of the land or fessos which exists only in tho imagination 
of the parties. 

Ssoratary af State v Krlknanoni (1), Clarh v. Elphinstone (2) and Mirza 
Shawshor v, Kunj Behari (8) referred to. 

Appeal by the Defendants. - 

Suit for declaration of title to land and for recovery of 
possession thereof. 

The plaintiffs claimed the disputed land as included in their 
mukarars tenure and alleged that the defendants had taken 
wrongful possession of it. The Courts below concurrently found 
iu favour ofthe plaintiffs upon the questiou of title. On bebalf 
of the appellants it was argued that the suit was barred by Art. 
3 of Schedule III of the Bengal Tenancy Act and also under 
Art. 142 of Schedule I of the Limitation Act, 

Babu Kulwant Sahay (for Babu Gones Dutt Singh) for the 
Appellants. - 

Moulvi Muhammat Mustafa Khan and Muhammad -Tahir 
for the Respondents. 

The judgment of the Court was delivered by 


Mookerjes J.—Tnis is an appeal by the defendants in a suit 
for declaration of title to land and for recovery of possession 
thereof. The plaintiffs claim the disputed land as inclüded in 
their mukarart tenure and allege that the defendants have taken 
wrongful possession ofit. The Courts below have concurrently 
found in favour of the plaintiffs upon the question of title. It has 
been argued before us that the Courts have erroneously held that 
the interest of the plaintiffs is that of a mukararidar, In our 
opinion, there is no foundation for this contention. The Courts 
have found upon- the evidence that the plaintiffs have a 
mubarari right and that finding cannot be disturbed in second 
appeal.” The only substantial question in controversy in the 
appeal is, whether or not the claim is barred by limitation. On 
behalf of the appellants, it has been argued that the suit is barred 
under Art. 3 of Schedule III of the Bengal Tenancy Act aud also 
under Art. 142 of Schedule II of the Limitation Act. 

To so far as the first branch of this contention is concerned, 
it has been argued that the plaintiffs are rayaits and that the suit 
which was instituted on the ryth September, 1908, is governed 
by Ari. 3 as amended by Act I of 1907 (B. C.) Thé Article 
as amended provides that a suit to recover possession of land 


(1) (1903) 1, L. B, 29 Calc, 518; L B. 29 I, A. 104, 
(21 (1880) 6 ave Cas. 161. 
(8) (1907) 7 0 J, 414 (423) . 130, W. N. 278. 
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CIVIL, claimed by the plaintiff as a raiyat or an under-raiyat must be 
1918. brought within two years from the date of dispossession, The 
Budha Koer plaintiffs respondents do not admit that they are raiyats; on 


the other hand, they assert that they are tenure-hoiders. 
i But even if it be conceded that the plaintiffs are raiyats as 
Uovkorjes J. ^ alleged by the defendants, the Article in its amended. form cannot 
possibly apply. No doubt, as pointed out by their Lordships 
of the Judicial Committee in Lala Soni Ram v. Kanhaiya 
Lal (1), the law of limitation applicable to a suit, is, prima facte, 
the law in force at the date of the institution of the suit. But, 
there may be circumstances connected with a new statute which 
furnish au indication that the Legislature did not intend to affect 
retroactively existing causes of action; one of these circums- 
tances is, as pointed out ia Aisheswar v. Fasoda Lal (2), that the 
new law was brought into immediate operation without any 
opportunity afforded to litigants to enforce their rights uader the 
old law. On this principle, it was recently held in the case of 
Munjhoori Bibi v. Akel Mahmud (3), that Article 3, as amended, 
cannot be held to apply to cases where the dispossession took 
place before the amending Act came into operation. The frst 
branch of the argument consequently fails. 

As regards the second branch of the argument, we observe 
that the Courts below have found that the plaintiffs were in 
occupation up to 1892 when the land was diluviated. The laud 
began to reform in 1893 but did not become fit for cultivation till 
1897. The defendants granted leases to their sub-tenants on the 
27th May, 1896 ; but it has been found that the lands could not 
be actually occupied and cultivated till the 22nd September, 1907. 
The position, therefore, is that the plaintiffs were in occupation 
up to the time of submergence of the land and, in view of the 
decision of the Judicial Committee in the case of Secrelary of 
State v. Kiishnamoni Gupta (4), they must also be deemed to 
have been in occupation so long as the land remained submerged. 

"But it has been argued that adverse possession must be deemed 
to have commenced before the land was actually fit for occupation 
and cultivation. In our opinion, there is no force in this conten- 
tion. As was pointed out by Lord Davey in the case just 
mentióned, in order to sustain a claim to land by limitation under 
the Indian Limitation Act, there must be actual possession of 
a person claiming as of right by himself or by persons deriving 
title from him. In other words, as stated by their. Lordships of 


(D (1918) L. B 40 I, A. 74. 

(2) Hw 17 0. W.N 632. 

(8) (1913) 170, Ta J. 316 : 17 C. W. N. 859. 

(4) (19002) I. L. B. £8 Cale 618; L, R, 29 T. A 104. 
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the Judicial Committee in the case of Clark v. Elphinstone (1), as 
against the rightful owner the possession of a trespasser is avail- 
able, only when there is actual possession of the disputed land, 
or overt or physical act of ownership done upon it. The true 
owner is not affected by ideal possession of the land or posses- 
sion which exists only in the imagination of the parties: Mirsa 
Shamsker Bahadur v. Kunj Bekari Lall (2). Mere assertion of 
a hostile title by the defendants on the 27th May, 1896, did not 
consequently affect the possession of the plaintiffs, The second 
branch of the argument consequently fails. 

The result is that the view taken by the District Judge that 
the defendants have not been in adverse possession for more 
than twelve years must be upheld, and his decree affirmed with 


costs. 
A. T. M. Appeal dismissed, 


(1) (1880) 6 App. Oas. 164, 


“de (3) (1907) 7 O. L. J, 414 (428); 13 0, W. N. 978. 





Before Sir Lawrence Fenkins, K. C. 1. E., Chief Fusitce, Sir 
Richard Harington, Bart, Fudge, and Str Asutosh 
Mookeryee, Knight, Fudge. 


BHAGWAT BUKSH ROY 
v. 


SHEO PERSHAD SAHU AND oTHERS.* 


Jagir—Grant, if coaditional—Tunnre oreated by doowsamt— Construction — 
Prosumption—Oontract with qualification made with other persons, admit- 
sibility ef. 


A jagir is not necessarily conditional ; t may be unconditional as when it 
is a grant for services already rendered. 

When a tenure us created by a document, the terms on which the land is 
held, ite alienability and its liability to forfeituro, depend on the terms of the 
particular grant, and not on the terms of grants that may have been made 
to others. 

* Where the question is whether A made & contract with B subject to a 
certain qualification, evidence of the fact that he made contracts with other 
persons subject to the same qualification, is inadmissible, 

The element of a different personality is so important in affecting the 
making or the terms of a contract that the likelihood of making a similar con- 
tract with different persons is very much smaller when a contract is sought 
to be evidenced by other contracts with different persons than even in the osse 

* Let 
Reve gg ng ne dos ftti rs deg ar 
Bia thous Ona Original Deoree No. 815 of 1906, against the deoree of 8 B. 


Bubordinate Jud 
ERE De Tas ET udge and Deputy Commismoner of Palamow, 
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where & contract is sought to be evidenced by other contracts with the same 
person 

If it is proved by long uninterrupted usage that the lands bave passed from 
ancestor to heir, that is, from father to son, for two or three generations with- 
out objection, the inference would be that the grant was a grant of inheritance, 
because the fact of descent from father to son is the strongest possible evidence 
of its hereditary character. 

Koolodesp Narain v. Hahadeo Singh (1) followed, 

Ohier—When service can no longer be enforced and the tenure oonge- 
quently ceases to be a service tenure the land oan be alienated. When an 
estate is freed from the burden of service, the reason for the preservation of the 
estate as inalienable, disappears; alienation orn be prohibited on'y with a view 
to prevent the permanent severance of the estate from the services annexod 
toit, 

Appeal by the Plaintiff. 

Suit for ejectment. 

Tappa Taraia in the District of Palamow, in which two 
Mouzas Kanda and Toli are situate, was received by a former 
ancestor of the plaintiff, who was a junior member of the then. 
Maharaja of Palamow, as a &Aorjosh jagir or maintenance grant, 7— 
The case of the plaintiff was that Gajraj Roy, one of his ancestors, 
granted to the ancestor of Dhukbhanjan Manjhi and Baly 
Manjhi, who lived in Kanda, the two mouzas in suit on condition 
of their paying an annual rent of Rs. 19, and of rendering service, ~. 
such service being the performance of Ghatwali service at Kanda 
Ghat and afterwards when the duty of patrolling the ghat or 
pass was brought under the direct management of Government 
and Police officers were appointed for that purpose, such service 
consisted of doing duty asa guard at the plaintiff's residence ; 
that the jagir was inalienable and was liable to resumption on 
failure to perform the service ; and that the Manjhis had 
transferred thetwo mouzahsto the defendants; and that they 
had also ceased to peform the service. Oa those -grounds, 
the plaintiff asked for possession and mesne profits. 

The defendants Nos. 1 to 3 were the purchasers of the 
entire 16 annas of Mouza Kanda, and of 15 annas of mouza 
Toli under Aobalas, executed by the Manjhis, at different periods 
between 1880 and 1899, each being for a small fractional share of 
one mouza or the other or of both, and also at execution sales, 
held during that time. The defendant No. 4 was the purchaser 
of the remaining 1 anna of mouza Toli. They pleaded that the 
suit was barred by limitation ; that it was also barred by the 
principle of res judicata by reason of the judgments in a previous 
suit brought by the plaintiff's father against the Manjhis in the 


(1) (1868) 6 W. B. 199 ; B.L, B, Sup, Vol, 859. 
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year 1867, aud they averred that the two mouzas were granted 
to Ghanesam Manjhi, a remote ancestor of Dhukbhanjan Manjhi 
and Baly Manjhi a long time since, as a permanent, hereditary 
and transferable tenure which, they stated, had, for want of an 
adequate equivalent expression in the vernacular, been called 
mourast jagir, that the original grantee Ghanesam Manjhi made 
the mouzahs arable and habitable by cutting and clearing the 
jungle, and hence the tenure was also called Akunt-kattt or 
khut-hatié tenure, and that no condition of service was attached 
to the grant. 

The first Court overruled the plea of limitation but gave 
effect tothe plea of res judicata. As to the nature of the tenure it 
held that the two mouzahs did not form a service tenure, and that 
the story that it was so, was entirely a new one. It therefore dis- 
missed the plaintiff's suit. An appeal by the plaintiff tothe 
High Court was heard by Mr. Justice Doss and Mr. Justice 
Richardson who delivered the following judgments :— 


€ Doss J.—This appeal arises out of an action to recover 


^ 


possession of two Mouzas Kanda and Toli, situated in Tappa 
Taraia,in the District of Palamow, on the ground that the 
defendants dre in possession thereof without any valid title. 
Tappa Taraia was received by a former ancestor cf the 
plaintiff, who was a junior member of the then Maharaja of 
Palamow, as a khorfosh "jogir or maintenance grant. The case 
of the plaintiff is that Gajraj Roy, one of his ancestors, granted 
to the ancestor of Dhukbhanjan Manjhi and Baly Manjhi, who 
lived in Kanda, the two mouzas in suit on condition of their 


paying an annual rent of Rs. 19, and of rendering service, such ` 


service being the performance of Ghatwali service at Kanda Ghat, 
and afterwards when the duty of patrolling the ghat or pass was 
brought under the direct management of Government and 
Police officers were appointed for that purpose, such service 
consisted of doing duty as a guard at the plaintiff's residence ; 
that the fagtr is inalienable and is liable to resumption on failure 
to perform the service; that the Manjhis have transferred the 
two mouzas to the defendants ; and that they have also ceased 
to perform the service. On these grounds, the plaintiff asked for 
possession and mesne profits. 

The defendants Nos. r, 2 and 3 are the purchasers of the 
entire 16 annas of Mouzah Kanda, and of 15 annas of Mouzah 
Toli under kobalas, executed by the Manjhis, at different periods 
between 1880 and 1899, each being for a small fractional share 
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of one mouza or the otber or of both, and also at execution" 
sales, held during that time. The defendant No. 4 is the 
purchaser of the remaining one anna of Mouzah Toli. They 
pleaded that the suit was barred by limitation ; that it was also 
barred by the principle of res judicata by reason of the judgments 
ina previous suit brought by the plaintiff's father against the 
Manjhis in the year 1867, and they averred that the two mouzas 
were granted to Ghanesam Manjhi, a remote ancestor of Dhukh- 
bhanjan Manjhi and Baly Manjhi a long time since, as a perma- 
nent hereditary and transferable tenure which, they stated, had, 
fcr want of an adequate equivalent expression in the vernacular, 
been called monrasi jagtr, that the original grantee Ghanesam 
Manjhi made the mouzas arable and habitable by cutting and 
clearing the jungle, and hence the tenure was also called 
khunt-katti or khAut-kaitt tenure, and tbat no condition of 
service was attached to the grant. 

The learned Subordinate Judge in a clear and exhaustive 
judgment has overruled the plea of limitation, but he has givena_ 
effect to the plea of res judicata. As to the nature of the tenure 
he has, after a careful consideration of the oral and documentary 
evidence adduced in the case, summed  up.his conclusions in the 
following words: “The weight of this evidence certainly goes 
to show that the tenures in Palamow which are known as fagirs ~ 
are, as a general rule, conditional on service, inalienable and liable 
to resumption on alienation and failure of service.” He has, 
however, held that the tenure in suit is not identical in nature 
with those jagtrs in which the custom prevails, because in his 
opinion thetwo mouzas did not forma service tenure, and that the 
story that it was, so, is entirely a new one. On these grounds, 
the learned Subordinate Judge has dismissed the plaintiff's suit. 

The plaintiff has preferred this appeal. 

Iam unable to agree with the learned Subordinate Judge 
that the suit is barred by the principle of res judicata. 

In the suit of 1867, the plaintiffs father sought to recover 
possession of the two mouzas on the ground that they had been 
granted to Rati Manjhi, Prayag Manjhi and Bodh Manjhi, the 
ancestors of Dhukbhanjan Manjhi, and others, as a “cca for life 
only, on condition of paying Rs. 19 as rent and other extra 
items and of “carrying out the orders according to zemindary 
practice,” and that on the death of the last surviving grantee 
in Aswin, Sambat, 1915, the tenure came to an end. This Court, 
in second appeal, affirmed the decree of the Courts below and 
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dismissed the suit on the ground that the plaintiff had failed 
4 to show that the title which he once admits to have been in 
tbe defendants’ ancestors has expired.” 

The present suit is based on the ground thatlong after 
the litigation of 1867 had terminated, the Manjhis transferred, 
the mouzas to the defendants and ceased to perform the service 
incident to thetenure. I am unable to see how the judgments 
in the suit of 1867 can debar a suit which is founded on a cause 
of action which is alleged to have accrued subsequently, and 
indeed the learned Counsel for the respondent did not attempt 
to support this position. Of couise, and this was conceded by 
the learned vakil for the appellant, these judgments would 
operate as res judicata in a subsequent suit to this extent that 
the plaintiff would be precluded from thereafter asserting that 
the tenure was one for life and capable of resumption on the 
death ofthe grantee, or in other words, that it was not heritable. 

As regards the nature ofthetenure, the oral and docu- 
mentary evidence adduced on either side has been placed before 
us, and has been commented on at great length. The docu- 
mentary evidence is divisible into two classes ; frst judgments 
of Courts of justice and an extract from a letter, dated the 25th 
October, 1827, from the Acting Secretary to the Government of 
India to the address of the Board of Revenue, Central Provinces, 
by which the superior khorposh jagirs of the same category, as 
the jagir of the plaintiff's ancestor is, were held to be inalienable 
or recognised as such ; secondly, judgments by which sudordinate 
service jagers granted by the khorposh jagtrdars were held to be 
inalienable, The plaintiff's oral evidence proves several instances 
of resumption of service Jazerrs in Tappa Taraia, granted by his 
ancestors aud he has also examined Roy Kishen Bux, Roy Baha- 
dur, one of the biggest zamindars in Palamow, who himself is a 
khorposkdar of the Maharaja of Palamow. I agree with the 
learned Subordinate Judge that as to general custom in the 
district in the matter of jagtrs, his evidence is entitled to much 
weight. He has stated that jagtys in Palamow are conditional on 
service, that they are not alienable, and in case of alienation are 
liable to resumption, and that he and his forefathers had made 
such resumptions. The evidence as to the custom of non- 
transferability of the superior jagzrs or of the subordinate service 
jagirs is almost one-sided and is not contradicted by any 
evidence adduced by the defendants. They have failed to show 
by any rebutting evidence that the instances of resumption of 
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service jagirs by the plaintiff and his ancestors deposed to by the 
plaintiff and his witnesses are unfounded. I therefore entirely 
agree with the learned Subordinate Judge that the service 
tenures in Palamow which are known as /agirs are, as a general 
rule, conditional on service, that they are inalienable and are 
liable to be resumed on alienation or failure of service. 

Itis urged on behalf of the respondents that the tenure 
is a Ahunt-kath tenure and not a jagir, that the Manjhis hed 
at least as far back as the year 1867 set up that this was the 
real character of their tenure and that they have since repeated 
that assertion in the antecedent proceedings before the Revenue 
authorities. It is observable, however, that though the Manjhis 
asserted in the written statements, which they filedin the suit 
of the year 1867, that the two mouzas were made shunt-kattt 
and jungal tarasht, (i. e. reclaimed by cutting and clearing the 
jungles) by their ancestors, they distinctly admitted that the 
tenure they had in those mouzas was a jagir, albeit, they added 
the qualification that it was a jagir badfarsandun (that is, a jagir 
descendible to heirs male), and indeed, in most of the receipts 
which Ram Sewak Sahu, father of defendants Nos. 1 and 2 and 3 
obtained from the plaintiff's father and from the Sub-manager 
under the Encumbered Estates’ Act. Dukhbhanjan Manjhi and 
Baly Manjhi are described as jagirdars and not &kwnt-katiidars, 
which, if the defendants’ theory, that their &&unt-kaifi was a 
tenure totally distinct from an ordinary jagir, were true, they 
ought to have been. The defendant No.1, whose ancestor 
settled near Daltangang at some remote period and who is a 
makajan and a zemindar, and is therefore expected to have some 
knowledge of the tenures in Palamow could notin his cross- 
examination say whether there was any other Zunt-katt 
mouza in Palamow or not, and he added that in plaintiff's 
tappa there were other mouzas which are held in fag and 
mokurart, thus drawing a sbarp distinction between the two 
kinds of tenure and indicating thereby that /agiris do not 
possess the incidents of a moéurari. This evidence is significant 
and it renders the existence of this &&uni-katfi as the only £&unt- 
kaiti in Palamow extremely doubtful. 

The next question which remains to be considered is -the 
most important, it is, whether assuming that the two mouzas 
formed the /arir tenure of the ancestors of the Manjhis, such 
tenure was in its inception conditional on certain services or 
not. I quite agree with the learned Subordinate Judge that 
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it is extremely improbable that after -the signal success which 
the Manjhis achieved in the litigation with the plaintiffs father 
in the year 1867, they would render any service of a personal 
nature to the plaintiff's father, but at the same time it is admitted 
by the defendant No. 1 himself in his deposition that at Kanda, 
there has been Government Ghatwal station since the last 20 or 
22 years, that near the ghat there are jungles and hills, and that 
the road from Palamow to Gaya, which is an old road and was 
constantly used when there were no railways, passes through 
this place and that even now it isthe only road from Gaya to 
Palamow. It is also clear from the evidence that charges 
for the maintenance of the Ghatwals in Tappa Taraia usedto be 
levied by Government from the plaintiff's father and are now 
levied from him. No doubt the defendant No. 1 says that he 
cannot state what the arrangement of the ghat was before the 
last 20 or 22 years, but there can hardly be any doubt that if the 
road from Palamow to Gaya passes through hills and jungles 
situated in mouza Kanda, that Government must, in early time, 
have imposed on the proprietors of these mouzahs the duty of 
maintaining guards for the safety of travellers passing through 
this dangerous locality and for the purpose of protecting them 
from thieves and robbers, nor indeed can there be any reasonable 
doubt that if these mouzas were granted to the ancestors of the 
Manjhis at a quit rent nearly the same in amount as the 
proportionate revenue attributable to these mouzas, as has been 
proved in this case, they were, it was so done in consideration 
of the grantees rendering that service, the performance of which 
was assigned to the proprietor himself by Government, namely 
the duty of patrolling Kandaghat. It has never been suggested 
by the Manjhis that these mouzahs were granted to their ancestors 
as a reward for some past services rendered by them. Ifthen, 
the jagir in suit was originally “created essentially with the 
object of making out of the income of those mouzas a 
* provision for the maintenance of a patrol for Kandaghat, as I 
think it was, it follows that this duty must have been discharged 
by the Manjhis themselves or vicariously by paid servants until 
twenty or twenty-two years ago when Government relieved the 
proprietors of their responsibility for the safety of the ghats and 
took upon itself the duly of policing them by its own officers. 
This is proved by the plaintiff's evidence and is borne out by the 
evidence of the defendants’ witness No. 2, Kharag Manjhi who 
distinctly admits. “ We did some service to the Babu Sahib in 


288 


OIvIn. 
1918. 
— 
Bhagwat Buksh 
v. 
Sheo l'eiahad, 
Deis, J. 


284 


Ory. 
1918 
Bhagwat Buksh 
Bheo Persbad, 

Doss, J. 


THB OALOUTTA LAW JOURNAL. (Vou, XVIL. 


returo for the grant of Kanda and Toll,” though he adds 
Dukhbhanjan, Baly or any other shareholder never served the 
Babu Sahib as deorrdar (sentry, etc.). The story of the Manjhis 
having at a subsequent period served as sentries at the plaintiff's 
residence at Bisrampur may be devoid of foundation, and I 
think it is, but it does not follow therefrom that the tenure 
has lost its original character and has acquired a higher 
status in respect of permanency and transferability by 
reason of the abolition of the service by paramount authority. 
The opinion of the learned Subordinate Judge that this 
tenure does not belong to the class of inalienable service sagirs 
is based chiefly on the fact that the Manjhis ceased to render 
any service after the ghat was taken over by Government, 
that is, during the last twenty or twenty-two years. 
In my opinion this alone is not sufficient to convert a jagir 
conditional on service into an absolute and unconditional grant. 
The tenure being thus one within the class of customary service 
fogirs, itis prima facie inalienable and no evidence has been 
adduced by the defendants that it is otherwise.  Inspite of 
repeated efforts on the part of the father of the defendant No. 1 
and of the defendant No. i himself during the last quarter of 
a century to obtain a recognition of themselves as transferees of 
the rights of the Manjhis in the two mouzas, they never succeeded 
in their attempt. 

Some stress was laid by the learned Counsel for the respon- 
dent on a certificate of sale, dated the 28th June, 1884, in respect 
of an I anna 3 pies share of mouza Kanda in execution of a 
decree obtained by the sub-manager of Encumbered Estates, 
Palamow, against Manbodh Manjhi. Except the statement of 
the defendant No. 1 himself in his deposition, there is nothing 
on the record to show that it was a deciee for rent due in respect 
of mouza Kanda. But even assuming for the sake of argument 
that it was, I do not think that a sub-manager of Encumbered 
Estates can by any act of his impress upon a tenure the character * 
of transferability so as to be binding on the proprietor, if in its 
origin it did not possess that character. The two mouzas in suit 
being thus found to be non-transferable, the purchase of the 
defendants must be held to be invalid and they are therefore in 
possession without any title. 

I am of opinion, therefore, that the plaintiff's suit and this 
appeal ought to be decreed with costs. , 

As my learned brother, however, concurs in the judgment of 
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the Court below, the decree of the Court below is afirmec, and 
this appeal is dismissed with costs. 

Richardson J.—The plaintiff in this suit—Babu Biss 
Buksh Roy (son of Babu Lachmi Buksh Roy)—is the proprietor of 
Tappa Taraia in the Purgana and Zilla of Palamow, and the 
appellant before us. The suit relates to two mouzas, Kanda and 
Toli in Tappa Tarala, of which the plaintiff seeks to recover posses- 
sion on the ground that they were held as agir on a service- 
tenure by Dukhbhanjan and Baly Manjhi and their ancestors, and 
that under the conditions of the tenure they were not transfer- 
able or alienable. The defendants claim to be the purchasers 
from the Manjhis of the whole of mouza Kanda and of 15 annas 
of mouza Toli by a series of transactions (24 in number), extend- 
ing from 1875-99. Asthe learned Subordinate Judge remarks 
at the outset of his judgment the fact that the purchases were 
made is in effect admitted by the plaintiff, nor, as I understand, 
is it denied on the other side for the purposes of this case that 
by the custom of the district or the Perganaa yagir, held on a 
service-tenure, that is burdened with the "performance of a 
service, is alienable. The principal question for determination 
therefore is the nature of the tenure on which the two mouzas 
in question were held. 

It is clear that they were held as a jagir of some kind 
on a quit-rent of Rs. 19 a year. But this is not to my mind 
conclusive as there may be different kinds of sagrrs to which 
different incidents attach: Lakhamgavda Basaprabhu v. Keshav 
Annast Kulkart (1). 

The Subordinate Judge has recorded a careful judgment, 
and I do not propose to enter in detail into all the facts. As 
regards this question of the service, attached to the fegir, I 
need only say that the plaintiff’s case is that the service consisted 
of Ghatwali service at Kanda Ghat until about the year 1886, 
when Government made its own arrangements for guarding the 
ghat by its police officers. It may be that at one time the tenure 
was in part or in whole a Gbatwali tenure, but I am not satisfied 
by the evidence that this was so, and it is at the least matter of 
serious comment that the case put forward by the plaintiff's 
father in the litigation of 1867-69 is altogether inconsistent with 
the existence of any duty on the part of the Manjhis to perform 
any service at all. Before turning to that litigation, I will say 
at once that whether or not any such duty ever existed, I 

i1) 11901) I. L, B 28 Bom, 806. 


== 
Bhagwat Baksh 
. 9, 
Bheo Pershad, 
Richardson, J. 


THM CALOUTTA LAW JOURNAL. [VoL. XVIL". 


accept unreservedly the finding of the Subordinate Judge that 
no service of any kind has been performed since 1869, when 
the litigation terminated. The grounds on which the Subordinate 
Judge has come to this conclusion are, to my mind, unassailable. 


Now what was tbe case which the plaintiff's father endea- 
voured to establish in 1867? He alleged that the two mouzas 
had been leased for a life or lives to ancestors of the defendants 
in the suit (Ritbaran Manjhi on his own account and as guardian 
of Dukhbhanjan Manjhi and others) that the grantees were dead, 
and that he was entitled to recover possession from the defen- 
dants. He said nothing about services. Tne precise title which 
the defendants put forward is not a matter of much moment pro- 
vided, it is recognised that they claimed to hold a permanent and 
transferable tenure. In their written statements, they asserted 
that the property was &&unt-&anut “reclaimed by Ghansham Manjhi, 
the common ancestor of the defendants and of other share-holders 
by clearing jungle and uprooting shrubs." They further stated 
that Babu Gajraj Rai, ancestor of the plaintiff, had granted a patta 
of jagir-ba-farsandan [a heritable jagir], to Chulhai Manjhi 
and Chamu Manjhi ; at the trial the plaintiff produced no docu- 
mentary evidence. The Deputy Cammissioner found that the 
defendants and their ancestors had been in uninterrupted 
possession of the mouzas for at least 40 years and that the 
plaintiff had entirely faled to prove his case. He thought it 
not necessary to allude further to the defendants’ title than to say 
that “regarded relatively there is much more evidence before the 
Court to prove it than there is to prove plaintiff's claim." 
He made a decree dismissing the suit, and the decree was 
upheld by the Judicial Commissioner of Chota Nagpur and the 
High Court—Sir William Markby delivered the judgment of 
the High Court and in doing so he made the following 
observations :—‘‘ The case came before the Court, in this 
shape, the plaintiff claimed the land as proprietor, the defen- 
dants admitted the general proprietary right of the plaintiff. 
The defendants and the plaintiff agreed that some 40 years ago 
the land passed into the possession of the defendants’ ancestors 
but the plaintiff alleged that that was a grant to three specified 
persons, the last of whom died in the year 185818, 9 years 
before the commencement of this suit. The defendants alleged 
that it was a grant in the nature of a jagir given for certain 
services, and it is admitted that they remained in possession 
up to the time that the suit was brought.” 
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“I think that under these circumstances and without laying 
down any general rule as to presumption, but simply proceeding 
upon the circumstances of this particular case, the Judge of 
the lower appellate Court was perfectly justified in saying as 
he did that before giving the plaintiff a decree, he would require 
him to show that the title he once admits to have been in the 
defendants’ ancestors has expired.” 

"Ithink he has said no more than that and that so far 
he was perfectly right. I think therefore that the special appeal 
ought to be dismissed but without costs as no one appeared for 
the special respondents.” 

Tt ought to be mentioned that the defendants in the suit 
asserted the- existence at one time of a document on which 
they founded their title and as to this the Judicial Commissioner 
of Chota Nagpur said:—‘It appears from a petition, dated 
the 30th December, 1867, filed by the plaintiff in this case that 
the defendant’s parents did file the document they received 
from bis ancestor in a case before the Adalat Dewani at Lohardaga 
which, with all the other records, were destroyed in the mutiny.” 
These words were written in 1868. They referto an admission 
by the plaintiff's father that there had. been a document and 
they account for the loss of the document. It is impossible at 
this distance of time to sift the facts or to attempt to trace 
the document or to discover its terms. The delay in bringing 
the matter to an issue is not the fault .of the defendants. 
Neither the plaintiff nor his father have at any time produced 
any document from the zamindari office, which throws any 
light on the nature of this particular tenure. Documents are 
produced which relate to other tenures and among them is a 
document of 18:h November, 1800 (Exhibit a). 

Asto the words used by the High Court in stating the 
case put forward by the defendants that they claimed to hold 
the tenure as a jagir given for certain services—in my opinion 

“the view taken by the Deputy Commissioner is the correct one. 
It is obvious that the words underlined are ambiguous. They 
may refer toan absolute grant for services already performed 
or to a grant burdened with the performance ofa service. 
These distinctions are clearly stated in the case to which I have 
already referred and I may add that that case rests on two 
earlier cases which arose in this province, one of which was 
decided by the Privy Council and one by this Court. I think 
having regard to the case which the plaintiff made and to the 
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case which the defendants made that the present plaintiff 
can derive no advantage at all from the use of the words in 
question by the Court. 

The judgment of the High Court was delivered in Sep- 
tember, 1869. The first of the transactions on which the 
present defendants found, took place in 1875. A purchase 
was made in 1880 and five more were made in 1882 in which 
year the plaintiffs father died. The estate, which he had 
held and which then devolved upon his son, was encumbered 
and came under officia management under the Encumbered 
Estates Act. It was released and made over to the present 
plaintiff in 1893, since when he has managed the estate him- 
self. Ihave found that no service was ever rendered on 
account of the tenure in question in 1869, and I think that 
itisequally clear that no service was ever demanded at any 
rate up to 1893 and for some years subsequently. The 
position, therefore, may be stated as follows. A claim 
put forward in Court is put forward publicly. The claim upon 
which the plaintiff's father took his stand before the world 
in 1867 was disallowed by the Courts. He accepted the decision 
and he took no steps to rectify the position, but maintained a 
discreet silence on the subject until his death; on the other 
hand, the defendants or their predecessors claimed a heritable 
and transferable tenure. This state of things continued during 
the period when the estate was under management as an 
Encumbered Estate and during that period there were further 
purchases by the defendants or their predecessors. In three 
instances in 1882 and 1884, the purchases were made at auction- 
sales, held in the course of execution-proceedings and the 
decree-holder, at whose instance one of these sales took place, 
was the sub-manager of the Encumbered Estates, It is not 
proved on whose behalf or on behalf of what estate he was 
acting, but it remains that the sale was held at the instance of 
the Encumbered Estates’ authorities. So things went on. The 
defendants or their predecessors obtained possession of more and 
more of the two Mouzahs. There are rent receipts for the years 
1890 and 1891 which acknowledge the receipl of rent as from 
one of the Manjhis, but show that the rent was paid by Ram 
Shewak Sahu, the father of one of the defendants. A supple- 
mentary paper-book contains a considerable number of rent- 
receipts some earlier and some later in date, but they are not 
listed or indexed and they all appear to be of the same character 
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as those of 1890-91. Asthe receipts are marfatwari, they do 
not amount to a direct recognitioa by the landlord of the 
tenaficy claimed by the defendants. But the names of Sheo 
Pershad Sahu and Ram Sewak Sahu (specially the latter) occur 
with such frequency that it is hardly possible to suppose tbat 
the landlord or his agents were not aware that :he Sahus were 
much interested in the tenure. 


It was not till 1901. that the plaintiff made his first a:tempt 


to assail the defendants’ position. He then applied to the 
Deputy Commissioner under section 34 of the Chota Nagpur 
Landlord and Tenant Procedure Act (I B. C. of 1879) for an 
order putting him in possession of the mouzas on the ground 
that Dukhbhanjan and Baly Manjhi were dead, and that no 
heir had applied for registration in their place in his sAerzsa. 
The Deputy Commissioner rejected the application in a 
judgment, dated 7th September, 1901, (Exhibit A60) which 
should be read. The decision was confirmed by the Commis- 
sioner and the Board of Revenue. From what the Deputy 
Commissioner says there would appear to be ground for suppos- 
ing that Dukhbhanjan was not only alive at the time but in 
collusion with the plaintiff. . 

The next step was taken by the defendants, whoin 1904 
applied to the Deputy Commissioner for an order under 
Section 36 of the Act, requiring the plaintiff to admit them 
to registry in his sAeris/a. The application was acceded to 
and an appeal to the Commissioner was dismissed. The decision, 
of course, does not affect the parties in the present suit, and 
indeed the plaintiff was told to take his case to the civil Courts. 
But it may be observed that the defendants maintained the 
position taken by the Manjhis in the litigation of 1867 to 1869, 
vig., that the tenure was permanent, heritable and transferable. 

Now the plaintiff's case is that the claim, put forward by 
his father in 1867 was false, and that the decision arrived at 
‘is not res judicata and does not conclude him in the present 
suit. So far I agree. But on other grounds,I think that 
the case, which he has set up, is open to the greatest suspicion, 
and that the suit must fail, I have already dwelt on the fact 
that things continued for many years in the position in which 
they were left at the close of the litigation in 1869. The 
claim made by the plaintiff was rejected by the Courts and 
the claim made by the defendants in the suit stood unchallenged 
before the world for over 3o years In the circumstances, 
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there is at the least a strong semblance of unfairness in the 
plaintiff coming forward now with a new case and attempting 
to oust the defendants under colour of a claim, which so far 
as appears, has never before been openly asserted and for which 
there is no documentary support of any kind. I do not think 
that people should play fast and loose with their neighbours in 
this way and I am disposed, to think that if it were necessary to 
consider the question the principle of equitable estoppel might 
be found to apply to this case. 


The defendants no doubt are money-lenders, but money- 
lenders are entitled to justice and other people may sometimes 
be as grasping as any money-lender. Ishouli not be surprised 
to learn that the proceedings before the Deputy Commissioner 
and this suit are due to the heavy selami or fee which the 
plaintiff unsuccessfully attempted to obtain from the defendants 
as the priceof their registration in his sAeris/a. In this con- 
nection, reference may be made to the evidence of Sheo Prosad 
Sahu which may be compared with that of the plaintiff. The 
former says that he bad tried to get his name registered, but 
could not pay the large fee (Rs 10,000) demanded by the 
plaintiff. He leat the plaintiff Rs, 2,000 in 1304, a debt which’ 
was repaid two years later. The plaintiff denies knowledge of 
the connection of the defendants with the lands in suit till he 
instituted his case before the Deputy Commissioner in 1901 
(1308). But he admits the loan from Sheo Prosad which he 
says he repaid in 1307. However that may be and whether 
the principle of estoppel applies or not, I am of opinion not 
only that the plaintiff has failed to establish his case, but also 
that regard being had to the long possession of the Manjhis 
and the Sahus to the fact that the defendants! father was reduced 
to putting forward a false case in 1867, and to the subsequent 
history of the mouzas, there is on the whole a preponderance 
of evidence in favour of the claim made by the defendants: cf 
Ram Ranjan Chakerbati v. Ram Narain Singh (1, and Srr* 
Rajak Sobkanadri's case (2). 

The question of limitation was not much discussed at the 
bar, but on this question also [ am disposed to decide in favour 
of the defendants. The claim to hold this tenure as a permanent, 
heritable and transferable tenure was certainly made and made 
adversely to the landlord in the litigation of 1867-69, and the 
possession of the tenure under this adverse claim has, in my 
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opinion, been sufficient in publicity, continuity and extent to 
admit of the application of the law of limitation: cf Thakore 
Fatesingji v. Bamarjt Dalal (1\, Seshamma v. Chickaya (2), 
Parameswaram v. Krishnan (3), and Jshan Chandra v. Raja 
Ramranjan (4). 

It may be well to add a few words with reference to certain 
documents which do not bear directly on the mouzas in question, 
but were produced by the plaintiff as precedent in his favour. 
Before doing so, I would add that a perusal of Chapter XI of 
Volume IX of the Bengal District Gazetteers (recently published) 
is of some assistance from the historical poiat of view. As tothe 
admissibility ia evidence of such a work for what it is worth, 
reference may be made to the penultimate paragraph of sec- 
tion 57 of the Evidence Act and to Garurudkmaja!s (5) case. 


Exhibit 2, a deed of 18th November, 1800, has already been 
referred to. 


Exhibit 7 is a judgment of the District Judge of Ramgarh, 
dated 24th February, 1826. From the last paragraph of the 
judgment, I gather that the sagir in question in that case was 
one of the superior jagir in the district for which see the volume 
cited pages 127-129. 

Exhibit 8 is a letter from the Acting Secretary to the 
Government of India to the Board of Revenue, dated asth 
October, 1827. This also appears to refer to the superior /agrrs. 
From the Gazetteer it would appear that the Government has 
modified the position then taken. 


Exhibit 15 is a judgment, dated 27th January, 1831. The 
same observation applies and moreover the sagrr in this case 
was apparently a maintenance jugir. 

Exhibit 14 is a judgment, dated 6th May, 1833. Here again 
we have a superior /agtr granted in lieu of maintenance. 

Exhibit 6 is a roja£arr or order by the District Court dis- 
missing an appeal from the judgment of the Pandit of the Court, 
dated 27th January, 1831, (Exhibit 15). 

Exhibit 12 and Exhibit 11 are two judgments by the 
Assistant Commissioner of Lohardaga and by the Commissioner 
on appeal, dated respectively, 12th January, 1861, and 22nd 
February, 1862. It was expressly found that the villages in suit 
were held on condition of service as dewart (sentry). There was 
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a sanad but it was not admitted in evidence because it was 
unstamped. It may be this precedent which has led the plaintiff 
in the present suit to allege that after the guarding of the Kanda 
Ghat was taken over by the Government, the Manjhis served as 
dewarts, an allegation which has been held to be unfounded. In 
tbis connection I may add that the oral evidence on the subject 
of the resumption of /agirs admittedly burdened with the 
performance of a service on the jagirdar, failing to perform the 
service is to my mind beside the mark. As I have said before, 


this right of resumption under certaia conditions is not denied in ` 


the present suit. 

Exhibit 9 and Exhibit 13 are judgments of the Subordinate 
Judge at Ranchi and of the High Court on appeal dated respec- 
tively, 15th January, 1897, and 17th June, 1898. In this case 
there was a jsagtr patta which, as the High Court held, showed 
" that the grant was made on condition of service and loyalty." 
A kabuliat, executed by the lessee of the same tenor, was also 
produced. Much the same observations apply as have been 
made above in reference to Exhibits 12 and 11. 


Exhibit 5 is a judgment of the Munsiff of Daltonganj, dated 
14th May, 1900. He found that the lands in dispute formed a 
makurari mourashi jote (a ryoti holding) and that the holding was 
not saleable without the consent of the landlord. The case 
seems to me to have no application or a very distant application 
to the present case. It was contended for the plaintiff that it is 
part of the common law or custom of the country that 
prima facie, no holding or tenure is transferable. This may be 
so or may have been so and there may be parts of the country 
where the Tenancy Act is not in operation and where in respect 
of tenures the principle embodied in section r1 of the Tenancy 
Act is not in accordance with the current of custom or where 
many or most tenures are not transferable. But it cannot be 
denied that even in those parts of the country, there may be 
tenures which are transferable by the terms of their creation ot 
have become transferable as the result of the conduct of the 
parties interested in regard to them. Reference was made to the 
case of Atramott Dassya v. Annoda Prosad Ghosh (1), but that 
case is quite consistent with what I have said. I have already 
found on the evidence in this case that the tenure now in 
question has the attribute of transferability. 

Exhibit ro is a judgment of the High Court, dated gist 
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June, 1905. t relates to a maintenance grant and nothing more 
need be said about it. : 

To my mind these various documents have no bearing on 
the present case and I only regret that the plaintiff should have 
been at the trouble and expense of printing so much useless 
matter. l 

Differing with great respect and great reluctance from my 
learned brother, I think that the appeal should be dismissed 
with coats, 

As there was this difference of opinion, Mr. Justice Doss 
was for decresing the appeal and Mr. Justice Richardson for 
dismissing it,—the appeal was consequently dismissed. 

Against this decision the present appeal was preferred under 
section 15 of the Letters Patent. 

Dr. Rash Behary Ghose, Babus Golap Chandra Sarkar and 
Chandra Sekhar Prosad Singh, Dr. Sarat Chandra Basak, 
Babus Sajani Kania Sinka and Harihar Piosad Singh for the 


X Appellant. 


Mr. B. Chakravarti, Babus Umakali Mukerji and Raghu 
Nath Singh for the Respondents. C, A. V. 
The judgments of the Court were as follows : 


Jenkins C. J.—The plaintiff is the proprietor of Tappa 
Taraia, and included in that Tappa aretwo villages, Kanda and 
Toli. These villages were granted by the plaintiff's ancestors 
to the ancestors of Dukbbhanjau and Baly Manjhi, but as the 
result of several successive sales, some private and some by Court, 
and dating from 1877 to 1899, the defendants Nos. 1, 2 and 3 
claim to be entitled to 16 annas of Kanda and 15 annas of Toli. 
Defendant No. 4 claims to be entitled to the remaining 1 anna 
of Toli, as a purchaser. According tothe defendants 1, 2 & 3 
the price paid by them exceeds Rs. 17,000. 

The plaintiff alleges that the two villages were held by 
Dukhbhanjan and Baly Manjhi and by their ancestors before 
them on a service tenure on condition of paying Rs. 19 annually 


‘for rent and that “the service consisted of Ghatwali service at 


Kanda Ghat, and afterwards when Government made separate 
arrangement for guarding the rat by the appointment of police 
officers, the same consisted of service as sepoy in plaintiff's deori.” 
It is the plaintiff's case that the tenure as being a service tenure, 
was inalienable and was liable to resumption not only on failure 


-of the grantees or their heirs to render service but also in the 


event of transfer. - : 
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CIVIL, The plaintiff alleges that Baly Manjhi died, and since 1898 
1915, Dukhbhanjan ceased to render service and that on the 7th 
f September 1901 he became aware of the invalid sale to 
Bhagwat Buksh — 
ii defendants 1, 2 and 3 and later of the invalid purchase of 
, 8heo Porshad. 


defendant No.4. “The cause of action,” accordingly to the 
. Jenkins, g.J plaintiff, "arose in 1898 when service was discontinued, and 

uds also on the 7th September 1901 date of the Deputy Commis- 
sioner’s order, and also on the roth Dacémber 1904, date of the 
order of the Commissioner of Chota Nagpur Division and also 
when the plaintiff became aware of the invalid transfer to defen- 
dant No 4. To these ordersof the 7th September 1901 and the 
roth December 1904, I will refer later. 


It is in these circumstances that the plaintiff has brought 
this suit whereby he prays as follows : x T 


“qa, That it be declared that the sagrr Mouzas Kunda and 
Toli are resumable by the plaintiff on the omission of the jagir- 
dars to tender service for which the mouzas had been granted. 

6, That it be declared that the Jagir mouzas are non- Fono 
ferable by the jagirdars. 

';" & €, That it be declared by the Courf that the defendants 
have got no valid title to mouzas Kanda and Toli on account of 

. the invalid transfer and that the plaintiff has become entitled t 

- resume the mouzas Kanda and Toli. N 

l d That the defendants be dispossessed from the entire ' 
villages, Kanda and Toli and that the plaintiff be given kkas 
possession over the said mouzas," 

It has been stated before us by the plaintiff that though the 
word ‘resume’ is used, the purpose of this suit is not the imposi- 
tion of rent or revenue but recovery of actual possession of 

. the land, 

All the defendants have contested the plaintiffs claim and 
their defence succeeded before the Subordinate Judge of Palamow 
by whom the suit was dismissed. An appeal was preferred to 
the High Court and heard by Doss and Richardson JJ. ‘Shey 
were divided in opinion. The present appeal is under clause 15 
of the Letters Patent from the judgment of Richardson J. whith 
was in favour of affirming the decree of the Subordinate Judge 
and so prevailed. 

The principal question is whether the two villages of Kanda 
and Toli were held on a service tenure and were inalienable and 

, whether they are liable to be forfeited by reason of the non- 
performance of service and the transfer of the-tenure. It is 
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clearly established that there was a grant of these two villages. five 
Unfortunately the grant cannot be produced as it has been lost. 1918. 
This is due to no fault of the defendants or their predecessors, Bhagwat Buksh : 
for it is proved that the document was filed in a case beforethe 
Adalat Dewani at Lohardaga, and, with all other records, was 


destroyed in the mutiny. 


y. 
Sheo Pershad. 
Jenhins, C. J^ 


But though the original has been lost one would have 
expected the plaintiff to have in his possession a copy of this 
document, as he has of others. He however declares that the 
copies of the sanads of mouzas Kanda and Toli are not in his 
skerista, 


The grant is one of considerable antiquity, and there has 
been long continued enjoyment under it. But there has been no 
lack of endeavour on the part of the plaintiff and his father to 
regain possession of these two villages free from any tenure 
created by the grant. 


-4, As far back as 1867 Lachmi Buksh Rai, the plaintiff's father 
instituted a suit in the Court of the Deputy Commissioner of 
Lohardaga against Rittaran Manjhi for himself and as guardian. 
for others, including Dukhbhanjan, then a minor. The purpose 
of the suit was to obtain possession of Kanda and Toli, and the 
case made by the plaint was that the villages had been granted 
to the ancestor of the defendants noton service tenure butas: 
ijara 1.&, acca for life, and that the grantees had all died. The 
defendants by their written statement in that suit alleged posses- 
sion for more than 60 years, that the property in dispute was 
Khatkuthi propsrty reclaimed by Ghansham Manjhi the common 
ancestor of the defendants and of other share-holders “ by clearing 
jungle and uprooting shrubs, ani thata hereditary grant had 
been made. The Deputy Commissioner held that the plaintiff 
had entirely failed to prove his case and he remarked that it 
was not necessary to allude further to the defendants! title than 

| tosay that regarded relatively there was much more evidence 
) before the Court to prove it than there was to prove the 
plaintiffs claim. — 
The result was that the suit was dismissed. 


An appeal was preferred to the Judicial Commissioner of 
Chota Nagpur, but it was dismissed, and a special appeal to the 
High Court met with a similar fate. Delivering the judgment 
of the- High Court Markby J. said that “the defendants and 

c plaintiff agreed that some 4o years ago the land passed into 
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the possession of the defendants’ ancestors, but the plaintiff 
alleged that that was a grant to three specified persons, the last 
of whom died in the year 1858 s. ¢.,9 years before the commence- 
ment of this suit. The defendant alleged that it was a grant in 
the nature of jagsy given for certain service and it is admitted 
that they remained in possession up to the time that the suit was 
brought.” Much has been made by plaintiff of the words " given 
for certain services,” 

The next attempt to regain possession of the villages was in 
1901 when the present plaintiff applied under section 34 of Act 
I of 1879 B.C. to be put into possession on the ground that 
Dukhbhanjan and Baly Manjhi were dead, and that no heir had 
applied to be registered in their place, The application was 
opposed by Sheo Persad Sahu, Joygobind Sahu and Ramnarain 
Sahu who maintained that the tenure was no: resumable but was 
granted as a Xkuntkati several generations ago. They further 
alleged that they had acquired the property by purchase and 
that Dukhbhanjan was not dead. Their opposition prevailed > 
and the application was rejected on the 7th of September 1907. 
This is treated by the plaintiff as a cause of action. 

An appeal was preferred first to the Commissioner and then 
to the Board of Revenue, but in each case with no success. 

- In 1904 the defendants applied under section 36 of Act I of 
1879 for an order requiring the plaintiff to admit them as tenure- 
holders in the registry of his sáerisía. The application was 
granted and an appeal from this order was dismissed on the roth 
of December 1904. This too the plaintif described as a cause 
of action. 

It is worthy of note that in the earlier proceedings instituted 
by the present plaintiff and his father neither of them alleges 
that the villages were held on a service tenure, and yet that 
would have been a natural allegation to make had there been 
any foundation for it. 

In the judgment ofthe High Court there is the expressiQn 
a “jagir for certain services" ani considerable reliance seems 
to have been placed on it by the plaintiff. But it is obvious 
that the services to which Markby J. referred were past and not 
future services. The actual words of the learned Judge are 
these, “ the defendants alleged that i was a grant in the nature 
of a fagrr given for certain seryices.' 

Now the defendants did not appear before E High Court 
so that the allegation must have been that made in the written 
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stalement. But the only services mentioned there is the recla- 
mation by clearing jungle and uprooting shrubs, and that recla- 
mation was a past not a future service. The previous litigation 
then, so far from helping the plaintifl’s case, is really against 
it, for while it goes to show that there had been a long 
possession of the property by the Manjhis, there is an absence 
ofany suggestion by the plaintiff or his father of a service 
tenure, In contrast with this we have the assertion by those 
opposing the plaintiff and his father that the property was 
AAutkuthi and this implies that the tenure was free from any 
obligation for service. What then is the evidence in this case 
by which the plaintiff seeks to prove that the villages were 
held on service tenure ? 

First the plaintiffs make muchof the fact that in a series 
of documents the villages are described as “my ancestral jagrr- 
dari interest" or by some cognate phrase. This, according tothe 
plaintiff, supports his contention that the villages were held 
on jagir tenure, and this be maintains, implies that it is a 
service . tenure, But a jagir is not necessarily conditional ; 
it may be unconditional as where it is a grant for services 
already rendered and this is apparent from Dostbai v. Ishwardas (1). 
Then witnesses bave been called to prove that jagrrs in this 
District are liable to forfeiture on alienation, but the utmost 
-that they go to show according to the learned Subordinate 
Judgeisthat the tenures in Palamow which are known as 
Jagirs are as a general rule conditional on service inalienable 
and liable to resumption on alienation or failure of service. 

But this class of evidence is of little or no value, for the 
tenure now in question was created by a document, And where 
that is so, the terms on which the land is held, its alienability 
and its liability to forfeiture must depend on the terms of the 
particular grant, and not on the terms of grants that may have 
been made to others. 

I now pass to the evidence that has been.adduced with a 
view to showing that service has actually been performed in 
respect of these two villages. The plaintiff's version is that 
originally there was ghatwali service at Kanda Gbat but about 
the year 1886 the Government made arrangements for guarding 
the ghat by their own Police Officers and that the service of the 
Ghatwals then terminated. The plaintiff himself does not 
profess to have seen ghatwali service on the ghat aud this I can 
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well understand, for he did not take over the management of his 
reyasat till 1893, and at that time the ghatwali service could 
no longer have been in existence. Allhe is able to say as to 
this is that he heard from his uncle that all ;agzrs were on the 
condition of service, that when Kanda Ghat was settled by 
Government the sagirdars of Kanda and Toli served as durwaus 
at his residence at Bisrampore. He deposes that when he began 
to manage his own affairs Dukhbhanjan was one of the dwrtwans. 
The plaintif?s witnesses go further than the plaintiffs: they 
profess to have seen ghatwali service rendered by Dukhbhanjan 
and Baly Manjhi at the ghats as well as durwans or sentry duty 
at Bisrampur. The Subordinate Judge did not credit the 
evidence as to service at the ghat and Richardson J. has accepted 
his view. Doss J, also agreed with the Subordinate Judge that 
it was extremely improbable that after the sigual success which 
the Manjhis achieved in the litigation with the plaintiff's father 
in the year 1867 they would render any service of a personal 
nature, but influenced by certain considerations to which he 
alludes, and the evidence of the defendants’ witness No. 2 Kharag 
Manjhi, he came to the conclusion that the ghatwali service 
must have been discharged by the Manjhis, 

But in two, important respects the learned Judge was in 
error: first he was mistaken in supposing that it had never 
been suggested by the Manjhis that these mouzas had been 
granted to their ancestors as a.reward for some past services 
rendered by them. In their written statement in the litigation 
in 1867 they distinctly averred that the property in dispute 
was &kwtkutki reclaimed by their ancestor. 

Next the learned judge was mistaken as to the evidence of 
Kharag Manjhi. We have examined the record and also the 
Subordinate Judge’s notes and J have no doubt that a “ never " 
has dropped out, and that the testimony of the witness was the 
exact opposite of what the learned Judge supposed. 

The Subordinate Judge while unconvinced as to service at 
the ghats felt it difficult to believe that a person in the position 
of the plaintiff would come to Court and swear that Dukhbhanjan 
had actually worked as a sepoy at the gurk at Bisrampur, if there 
were no foundation for the statement. 

Doss J. thought the story of the Manjbis having served as" 
sentries at the plaintiff's residence at Bisrampur as devoid of 
foundation, and Richardson J, evidently was of the same opinion. 

But while the Subordinate Judge was not prepared to 
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disregard the plaintiff's evidence as to the performance by 
Dukhbhanjan of sentry duty as Bisrampur Gurh, he clearly did 
not connect that service with the tenure of Kanda and Toli. 
This I can well understand for if as I think there was not any 
strvice after the litigation of 1867,—and it is not suggested that 
there is evidence of any prior to that,—it is in a high degree 
improbable that Dukhbhanjan would bave undertaken the 
performauce of sentry service in respect of the villages after the 
abolition of the ghatwali in 1886. To begin with it must be 
borne in mind that the Manjhis had begun to part with their 
interest in the villages as far back as 1877, and Dukhbhanjan 
was party to a sarpeskgi mortgage in 1875 and a sale deed in 
1882. Then again we have no explanation as to how the sentry 
or durwan service at the palace could have been imposed in 
place of the service at the ghats and the mere fact that Dukh- 
bhanjan may have worked asa durwan at the palace in 1893 
falls very far short of proving that this service was an incident 
of the tenure on which the two villages were held. 

The .conclusion then. to which I come is that no ghatwali 
service is proved, and that if Dukhbhanjan worked as a sentry 
or durwan at the palace,—a point which I am not prepared to 
affirm,—it was not as an incident of the tenure on which the 
villages were held, and that the villages in fact were not held on 
service tenure. In arriving at this conclusion I have not over- 
. looked the plaintiff's argument that unless the grant was for 
service to be rendered there was no motive for the grant. But 
future services are not the sole motive for grants of land, and the 
defendants’ story is at least as probable as the plaintiff's. But if 
the villages were not held on a service tenure then it is conceded 
they are not inalienable, and thus the basis of the plaintiff's 
claim fails. 

If the tenure in its origin had been conditional on service, 
then it would have been necessary to consider whether on the 
determination of the service either by the Government, or by 
reason of long failure to perform the same, the lands would not 
have become alienable : Radhabutv v. Anantrav (1). 

But in view of my finding it is unnecessary for me to 
pursue this enquiry. Nor need I consider how far the payments 
made by. the defendants and the receipts held by them place an 
obstacle in the way of the plaintiff's right to recover possession. 
It is. enough for me to say that, for the reasons I have already 
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indicated in my opinion the plaintiff's suit must fail and this 
appeal should be dismissed with costs. 


Harington J.—This case comes before us in consequence of 
a difference of opinion between Doss and Richardson JJ. 

The suit was for possession of two mouzahs, Kanda and Toli 
which fall within Tappa Taraia of which the plaintiff is the 
proprietor. 

The defendants, who are in possession of Kanda and 
15 annas of mouzah Toli, acquired these estates by a series of 
purchases from the Manjhis who previously held them under the 
plaintiff. 

The plaintiff says the mouzahs in question were a jagir, 
conditional on the performance of ghatwali services and that 
as such they were inalienable: and that the Manjhis having 


_alienated them, the plaintiffs are entitled to resume possession. 


The defendants on the other hand allege that the tenure 
in suit is a permanent hereditary and transferable tenure and 
they are the transferees. 

The Subordinate Judge dismissed the plaintiffs’. suit. 

The case for the plaintiff is that the Manjhis performed the 
service of guarding the passes as a condition of their tenure of 


.the mouzahs in question, up to about 20 years ago when the 


Government took over that duty: that then the tenant of the 
mouzahs acted as a guard or sepoy for the plaintiff as a condition 
of his tenure, in lieu of the services which had been undertaken 
by the Government. . . 

To shew that the tenure of these mouzahs is conditional 
on the performance of services evidence was called to prove that 
Jagrrs, in the district of Palamow, are burthened with the 
performance of services and a large number of leases and deeds 
of sale were produced covering a period offrom 1875 to 1899 


‘in which the defendants’ predecessors had invariably described 


the mouzahs as forming their jagzrdari interest. It was argued 
that it was well-known in the district that the jagrrs were . 
conditional seryice tenures and that by thus describing them the 
persons from ‘whom the defendants derived their title jn effect 
admitted that the mouzahs were inalienable and it was contended 
that the expression jagir for services rendered.which was applied 
to the mouzahs in question in the judgment for the High Court 
in 1867, shewed that they were held on condition of performing 
service. But the grant i'self was not produced. It was stated 
that the document under which the mouzahs were originally : 
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granted was destroyed with other papers filed in a suit by the 
defendants at the time of the mutiny and the plaintiffs produced 
no record from their shertsta to shew the terms on which the 
grant was made. In the absence of direct evidence much reliance 
was placed on the use of the word jagir both in the judgment 
of the High Court and in the documents. But this expression 
may quite as well refer topast asto future services for a jagir 
is not necessarily a grant conditional onthe rendering of services 
by the grantee nor is it necessarily inalienable. 

Wilson in describing a jagir says “the assignment was 
either conditional or unconditional: in the former case, some 
public service, as the levy and maintenance of troops, or other 
specified duty, was engaged for: the latter was left to the entire 
disposal of the grantee." 

Ido not think that evidence that jagrrs in the district, were 
conditional and inalienable would be sufficient to justify the 
inference that this particular jagir was burthened with these 
conditions without either evidence to prove the terms of the grant 
cor to establish by credible witnesses that the grantees or their 
successors had for a number of years, performedthe services and 
had not alienated the property. Here though the defendant 
gives a good rerson for being unable to give direct evidence, 
as to the terms of the grant, the plaintiff gives no explanation 
of the non-production of any copy or record of its conditions. 

Tben there is the record of other litigation which tells 
against the plaintiff. : 

In £867 his predecessors sued the predecessors in title of the 
defendants for possession of the two mouzas, which are the 
subject of the present suit and in the plaint in that suit it was 
alleged that the lands had been granted to the defendants for 
life on their paying Rs.19 for rent and carrying out orders accord- 
ing to zemindary practice. 

The plaintiffs were unsuccessful, though they prosecuted their 
claim up to the High Court, the judgment; dismissing their suit, 
was affirmed. 

Itis very significant that in this case the plaintiffs did not 
allege an inalienable ghatwali tenure, the plaint refers to the 
defendants "carrying out the orders according to the zemindari 
practice" and although this might be consistent with the case 
set up by the plaintiff as to the state of things after the Government 
had taken over theduty of guarding the passes,it seems to me 
quite inconsistent with the plaintiff's case as to the state’ of 
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Orvir. things when it was filed in 1867 vis., that at that time the service 
ini. of guarding the passes was a condition of the tenure. 

And the result of this litigation throws the very gravest 
doubt on the truth of the oral evidence that services were 
Shoo “Porntad, actually performed since 1867 for asthe Judge points out it is 
Harington, J. very unlikely that having been successful in this litigation, the 

n tenants would burthen themselves with services which they were 

then held to be not compellable to render. 

There is another point which weakens the argument of the 
appellant that jagrrs in the district of Palamow, were necessarily 
inalienable and that in the various deeds of sale, which have been 
produced, the property is described as jagir. I do not believe 
that persons would have been found to buy if on the face of the 
sale deed they were buying what the vendor had no power to 
selland were getting nothing by their purchase. It is of course 
possible that a speculator might buy under these conditions but 
he would give far less than the ordinary market price—I can 
find no suggestion that the prices given for the jagir dart landy 
were less than the usual prices of ordinary land in the district. 

There were other legal proceedings which also tell 
against the plaintiff—particularly proceeding taken by the 
present plaintiff under section ‘34, Act I of 1879 (B. C.) to 
obtain possession of Kanda and Toli on the ground that they had ` 
escheated to him through failure of the heirs of.the grantee. 
The objectors while denying that the mouzas were resumable, set 
upa title by purchase—and the objectors were successful in 
defeating the plaintifl’s claim. 

In view of the position asserted by the plaintiff in -previous 
litigations, the absence of direct evidence of the terms of the 
grant or of evidence which can be believed that any services. 
had been performed within the 40 years, I do not think it can be 
said that the plaintiff has proved his case. In my opinion 
therefore the suit should be dismissed. 

Mookerjee J.—1 agree that the claim of the pnus, is 
nd unfounded, 

he plaintiff seeks to recover possession of two villages 
Kanda and Toli on the ground that the tenure under which 
they were held by the predecessors of the defendants has been 
forfeited. His allegation is that the tenure was granted to the 
ancestors of Dukhbhanjan and Baly Manjhi on condition that{the 
grantees and their heirs in succession would pay a sum of Rs. 19 
as annual rent and also render service to the grantor and his 


Bhagwat Buksh 


. Vor XVIIL] HIGH court. 


representatives. It is alleged that the service was originally 
that of a Ghatwal at Kanda ghat, and that subsequently when the 
system of Ghatwals was abolished by Government and Police 
officers were appointed to guard the mountain passes, the service 
rendered was that of sentry in the mausion of the plaintiff. 
The plaintiff further asserts that as a service tenure, it was liable 
to be forfeited upon failure to render service as also upon 
alienation of the lands comprised in the grant. The plaintiff 
seeks to eject the defendants on the ground that performance 
of service has been discontinued from 1898 and that the lands 
have also been improperly transferred. 


To determine the rights of the parties, it is essential to bear 
in mind that their common case is that the grant was made under a 
written instrument executed in the beginning of the 19th century. 
The original deed, however, is not forthcoming ; it had been 
filed in Court in a suit in 1857 and was destroyed along with 
"€ other records at the time of the Mutiny. The plaintiff alleges 
that he cannot trace in his office a copy of the grant. Consequently, 
we must proceed on the assumption that so far as the precise 
terms of the original grant are concerned, neither primary nor 
secondary evidence is available. The plaintiff has consequently 
' been driven to make an attempt to establish the terms of the 
grant which he asserts was a jagtrdari grant by indirect evidence. 
A considerable body of evidence has been adduced to prove the 
terms of jagtrdart grants which are said to be common in that 
part of the country. The earliest of these grants dates back to 
the 18ch November 1800 and is nearly contemporaneous with the 
lost grant. It is fairly clear, however, that evidence of 
this class, even if it be assumed to be admissible, is necessarily 
of little value. It was ruled in /o//fmg&am v. Head (1) that 
where the question is, whether A made a contract with B 
subject to a certain qualification, evidence of the fact that he 
made contracts with other persons subject to the same 
qualification, is inadmissible. Mr. Justice Willis observed 
as follows: "Does the fact of a person having once or 
many times in his life done a particular act ina particular way 
make it more probable that he has done the same thing in the 
same way upon another and different occasion To admit such 
speculative evidence would I think, be fraught with great danger." 
To the same effect are the decisions in Carter v. Pryke (2), 
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Spencely v. Wilmot (1), Smith v. Wilkins (2) and Borden v. 
Keverberge (3). The case of Woodward v. Buchanan (4) 
is clearly distinguishable and is not opposed to this view. But 
it has been said that the terms on which A let land to tenants 
other than B may be admissible to show the terms on which he 
let land to B, if all the lands are subject to the same custom: 
Doe v. Sisson (5). Even if it be assumed, therefore, that evidence 
of this description is not inadmissible, but that, as has been 
maintained on high authority (Wigmore on Evidence, section 377), 
the question in each instance is merely of the probative value 
of the particular facts offered in evidence, it is plain that the 
evidence adduced in the present case is entirely valueless. 
The element of a different personality is so important in 
affecting the making or the terms of a contract tbat the 
likelihood of making a similar contract with different persons 
is very much smaller, when a contract is sought to be evidenced 
by other contracts with different persons than even in the 
case where a contract is sought to be evidenced by other 
contracts with the same pérson. I hold, therefore, that evidence 
of this description is of no assistance to the plaintiff, f 
The plaintiff then relies upon the fact that in numerous 
deeds of sale under which the properties ii suit have been 
transferred in part from time to time, the transferors have, with 
singular uniformity, described the interest they had as their 
ancestral /agirdari and he contends that the term jagir implies 
an inalienable service tenure. This contention is clearly 
unfounded, though it is sought to be supported by a reference 
to Hunter’s Statistical Account of Bengal, Vol. 16, 392, 396. 
It is well-known that the term jagir does not necessarily imply 
a conditional grant, and it was pointed out by Harington in his 
Analysis of the Bengal Regulations, Vol. III, page 405, on 
the high authority of the Minute by Sir John Shore. dated the 
and April 1788 that jagirs were of two kinds, conditional and 
unconditional. This is accepted as an accurate statement by* 
Field in his introduction to the Bengal Regulations, page 53. 
This view is also supported by the decision of their Lordships 
of the Judicial Committee in Dostdat v. Iswar Das (6) which 
confirmed the judgment of the Bombay High Court in Dostbat 
v. dswardas (7) (See also the elaborate note by Wilson in his 
Glossary, page 224). Consequently, we must take it that the 
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mere fact that the tenure is described as a jagir is by no means Ovi. 
conclusive, and that its incidents must be determined from other 1918. 
circumstances, One characteristic, however, is beyond the pale Bhagwat. Buksh 
of controversy, namely, that the grant was heritable. As was : 
pointed out by Sir Barnes Peacock in the case of Koolodeep em 
Narain Singh v. Mahadeo Singh (1) which was heard by a Full Mooheryos, J, . 
Bench ofthis Court and ultimately taken before the Judicial = 
Committee of the Privy Council, Kooldeep v. Government (3), 
if it is proved by long uninterrupted usage that the lands have 
passed from ancestor to heir, that is, from father to son, for two 
or three generations ‘without objection, the inference would 
be that the grant was a grant of inheritance, because the fact of 
descent from father to son is the strongest possible evidence 
of its hereditary character. In the present case, the lands have 
descended from ancestor to heir from generation to generation. 
We bave in addition the significant fact that on the 26th 
n A dad 1867 the plaintiff sued in ejectment on the allegation 
that the grant was for life ; this was repudiated by the defendant 
in that suit in his written statement dated the 23rd December 
1867 in which he asserted that the lands had been reclaimed 
by the grantee and that the tenure was a jagir ba farsandan 
The primary Court dismissed the suit on the 23rd August 1868 ; 
this decree was affirmed on appeal on the 18th March 1869 and 
ultimately by this Court on the 6th September 1869. The 
plaintiff is consequently constrained to accept the position 
that the grantees hold under a hereditary tenure. - 
As already stated, the evidence of grants to other persons 
and the description of the property as Jar are of no assistance 
to the plaintiff. He has consequently endeavoured to prove 
that the grantees have always rendered service to him. The 
evidence must be examined in relation to three successive periods 
of time, namely, #rst, from the date of the origin of the grant, 
to 1867, when the suit for ejectment of the representative of 
the grantee was commenced ; secondly, from 1867 to 1886 when 
the Ghatwali service was discontinued ; and, thirdly, from 1886 
to 1898 when, according to the plaintiff, service was discontinued 
completely. As regards the first of these periods, there is no 
evidence that service was rendered at any time prior to 1867. 
As regards the second period, the Subordinate Judge was not 
favourably impressed with the evidence of performance of 
Ghatwali service and the criticisms advanced on behalf of the 


(1) (1868) 6 W. R. 199 : B. L. B, Sap. vol. 559. 
(a) fisi HA, 1, A, 247, 
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appellants in this Court are not sufficient to show that the 
Subordinate Judge took an erroneous view of the matter. As 
regards the third period, the Subordinate Judge was inclined 
to believe that one of the representatives of the grantees did 
render service as sentry or gate- keeper in the mansion of the 
plaintiff. This evidence, however, has not been accepted by 
Mr. Justice Doss and Mr. Justice Richardson as trustworthy. 
On the whole, therefore, the evidence of performance of service 
at any period is unsatisfactory, and the difficulty in the way of 
the plaintiff is enhanced by the fact that he must establish not 
only that service was rendered but also that it was rendered 
by the predecessor of the defendants as holders of the /afirdar: 
tenure in question. This part of the case, however, is not free 
from doubt, and the fact of payment of certain assessment to 
the Government may possibly tend to show that Ghatwali 
services were at one time annexed to the tenure; but it is 
clear that even if we hold that services were annexed to the 
tenure, the case for the plaintiff is full of difficulties. 

In the first place, assuming it to be established that per- 
formance of service was annexed to the grant, the plaintiff has 
not proved whether the grant was a mere grant in lieu of wages 
or was a grant subject to a burden of service. This distinction, 
as pointed out by the Judicial Committee in Venkata v. 
Sobhanadri (1) where the view previously taken in ZLianand v. 
Manoranjan (2) and Forbes v. Meer Makomed (3), was re- 
affirmed, is of a fundamental character ; and, if, as there is good 
reason to hold, the grant was made as a reward for past service, 
namely, reclamation of the land, the plaintiff would have to 
prove tbat merely because performance of service was annexed 
to the grant, non-performance thereof entitles him to treat the 
tenure as forfeited. This he has not done. In the second place, 
assuming that the original service was Ghatwali, the plaintiff 
would have to establish that when such service became unnecessary 
by reason ofthe action of the State, he was entitled in lieu F 
thereof to claim the performance of another kind of service, 
namely, sentry-duty at his mansion. This he has not established. 
Inthethird place, assuming that performance of service could 
be claimed and has been improperly refused, plaintiff has to 
establish that where a tenure is held on condition of payment 
of rent in cash, and the performance of some service, he is 


: [UO E Ro a din ; I, L. B. 29 Mad. 53, 
1878) L. B. L. A. Sup, Vol, 181; 18 B. L, B. 184. 
(8) (1870) 18 AI, I. A, 488 , 6 B, L. B, 539 ; 14 W, B, P. O. 18, 
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entitled to treat the tenure as forfeited because performance of 
service has been refused though the cash rent has been tendered. 
This the plaintiff has not proved. In the fourth place, there is 
no pretence that the plaintiff himself has paid the sum annually 
payable to the State which the grantee had to pay on his 
behalf; if such payment has been made from year to year by 
the grantee, the plaintiff has to prove that notwithstanding such 
payment, the tenure has been forfeited. This position he has 
not even attempted to establish. In the fifth place, it is clear 
that assuming that Ghatwali service was rendered at any time, 
such service terminated in 1886, and there is no reliable evidence 
of the performance of service at any subsequent period by the 
representative of the grantee in his character as holder of the 
tenure. The surrounding circums'auces make it very improbable 
that such service should hava been performed. The holders of 
the tenure began to transfer the lands as early as the 29th of 
November 1875, and there were numerous successive transactions 
from that date to the 16th March 1899. It is extremely impro- 
bable, to say the least, that while the tenure-holders were 
repeatedly acting on the assumption that they held a transfer- 
able tenure, they continued to perform service on the theory 
that they held an inalienable service tenure. We must take it, 
therefore, that service, if ever rendered, terminated in 1886. If, 
then, the tenure was forfeited on this ground, the forfeiture 
took place in 1886, while the present suit was not commenced 
till the 8th December 1905. At the date of the institution of the 
suit, consegently, any possible claim of the plaintiff to enforce 
performance of the service or to recover possession on the 
ground of forfeiture by reason of non-performance of service was 
barred by limitation. The question necessarily arises, whether 
the plaintiff is, notwithstanding this fact, entitled to eject the 
defendants on the ground of forfeiture by transfer of an inaliena- 
ble tenure. The decision of the Full Bench of the Bombay 
High Court in Radhabat v. Anantarav (1) militates against the 
" acceptance of the contention of the plaintiff. On principle, it 
may well be maintained that when service can no longer be 
enforced and the tenure consequently ceases to be a service 
tenure, the land can be alienated ; when an estate is freed from 
the burden of service, the reason for ihe preservation of the 
estate as inalienable disappears ; aliena:ion cau be prohibited only 
with a view to prevent the permanent severance of the estate 
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cn, from the services annexed to it (see also Vasanji v. Lallu (1) 
- 1918. and Bat Devkore v. Amritram (2) which are not opposed to this 
— 


Bhagwat Buksh view. The decision of the Judicial Committee in Padapa v. 

Swami Rao (3) which reversed the decision in Swami Rao v. 

PE Padapa (4) is clearly distinguishable. The question there in 

Avokerjos, s. controversy related to the status of a person who had acquired 
good title to a Vatan by adverse possession, and it was ruled 
that he would grima facte be in the same position as the person 
lawfully entitled to the Vatan, though it was pointed out that 
ifthe adverse possessor were an independent trespasser and did 
not claim to be a Vatandar, other considerations might arise. 
In fact, the question before the Judicial Committee was similar 
to that raised before the Court of appeal in England in Ztchdorne v. 
Wetr (5) and in O'Connor v. Foley (6) where the question arose 
as to the liability of a tresspasser who had acquired title as 
against the lessee by adverse possession for the statutory period; 
it was ruled that the adverse possessor was not bound by all the 
terms of the lease. The position, however, is fundamentally ¥ 
different where,as between the grantor and the grantee, the 
grantee acquires: by lapse of time a right to refuse service to 
the grantor. In acase of this description, the view may well be 
maintained that as the tenure had lost its character of service- 
tenure, the fetter of inalienability had been removed. From 
every possible point of view, therefore, the claim of the plaintiff 
turns out to be unsustainable and must be held to have been 
rightly dismissed. 


s, 
Bheo Pershad, 


A. T. M, Appeal dismissed. 
(1) (1885) T. L, R. 9 Bom. 285, (3) (1885) 1, T, R. 10 Bom, 87 
18) o L. R. 971. A £6; I.L R. 21 Bom. 586 «5, (1892) 67 L T. 785. 
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CIVIL REFERENCE. 


Before Sir Asutosh Mookerjee, Knight, Fudge. 





OIVIL, 
— IN THE Goons oF HARRIETT TEVIOT KERR, DECEASED.* 
1918, . 
PIDE - Qourt-fes— Probate, application for— Oowrt-fee, assessment. af —OCowri-Foes. Act 
MEA ae (TI of 1870), Sch. T. Art. 11 and Soh I1I-—Ovurt-Fees Aot, interpretation of. 


The Oourt-fee payable in respect of the estate left by the deceased is to be 
calculated upon tho net values of the estate obtained by deduction of the 
amount of the debts from the gross value of the estate. 

Tha Oolleoter of Maldak v. Nirode Kamıni Dassy (1) donbted, 

The true mode of interpretation of a statute like the Gourt-Fecs Act, which 
has been repeatedly amended, is not to consider Individual sectiona, bnt to tako 

~ Reference under seotion 5 of the Court-Fees Act, 1870, 
(1) (1912) 17 O W, N. 91. 


Vor.- XVIIL] HIGH COURT. 


thom ns a whole and lo give offect to the legislative intent upon a partionlne 
matter, 


Reference tader section 5 of the Court-Fees Act, 1870, by 
the Taxing Officer on the Original Side of the High Court. 

An application was made by the Administrator-General for 
probate of the last will of H. T. Kerr. The question was, what 
was the proper amount of duty payable in respect of the estate 
left by. the deceased. The Taxing Officer on the Original Side 
referred the case on the 28th May, 1913 under section 5 of the 
Court-Fees Act to the Hon'ble the. Chief Justice or of such 
Judge as the Chief Justice shall appoint with the following 

REPORT. 

This is an application by the Administrator-General, for 
probate of the last will of the deceased, upon which a question 
now arises as to what is the proper amount of duty payable in 
respect of the estate left by the deceased. 

The application being by the Administrator-General. no 
affidavit of valuation, such as is required in the case of an ordinary 
applicant by section 19H. of the Court Fees Act, is. necessary, 
under the-decision, s the goods of In- F. Avdall (1). 2 

In accordance with the practice the Administrator-General 
has 'set out in his petition a list of the estate and in another list 
the debts.payable out of the estate. The value of the estate in 
the first list is given at Rs. 2,17,896-13-7, and the-amount of the 
debts in the second list at Rs. 1,99,830-10-1§ leaving a balance 
of Rs, 18,066-3- 58. : 

The question; now arising -for consideration is af what sate 
should duty be charged on such balance. 

. This: question arises owing to a letter from the Collector of 
Stamp Revenue No. 295 RS., dated the 23rd September 1912. 
< ‘When that latter cams in I'submitted it with the following 
note to Mr. Justice Fletcher for his opinion. 

“u The annexed letter from the Officiating Collector of Stamps 
Revenue No. 295,dated the 23rd September last raises an 
interesting question with regard to the proper fee payable in 
respect of estates when probate or letters of administration are 
applied for. By Article 11-Schedule 1 of the Court Fees Act XVII 


of 1870 the fee was a percent. on the amount or value of the - 


property in respect of which the grant was made, if such amount 
or value exceeded Rs, 1,000. 5s 
In the year 1904 a question seems to have bend raised before 


(1) (18)0) T, L, R 83 Gale. 401, 
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the Board of Revenue as to the correct method of calculating 
the fee where the gross estate was over Rs. 1,000, but, after 
deduction of the debts etc, set out in annexure B, the net value 
of the estate was reduced below Rs. 1,000. 

The then Advocate-General’s opinion was obtained by the 
Board ; that opinion is set out on pages 20 and 21 of the Bengal 
Stamp Manual The Advocate-General was of opinion that 
“in the first instance the Court is to see what the fee is when 
levied on the whole estate, and in order to find the true amount 
payable as duty, 2 per cent. of the whole amount or value, which 
the petitioner is entitled to deduct, is to be deducted from the 
total fee leviable in respect ofthe whole estate.” f.e., he thought 
that we should calculate the duty on the amount set out in 
annexure B,the duty on the amount set out in annexure A 
deducting one duty from the other and where the gross estate 
was over Rs. 1,000, duty, he thought, was payable notwithstand 
ing the fact that the deduction ofthe debts brought the value 
of the estate below Rs. 1,000. Since then the Court following that 
opinion has always charged duty upon suck estates in this manner. 

Now when the duty was 2 per cent. it did not matter 
whether you calculated the duty on the amount in annerure B, 
the duty on the amount in annexure A and deducted one duty from 
the other or whether you deducted the amount set out in 
annexure B from the amount set out in annexure A and 
calculated duty on the difference ; the result was the same ; and 
having regard to the form of the affidavit set out in Schedule 3 
tothe Court-Fees Act by which the amount in annexure B, 
which is not subject to duty, is deducted from the amount set 
out in abnexure A, and a net total shewn, we have always 
adopted the latter course calculating the duty on' the net balance. 

Article 11 of the Court-Fees Act was by Act VII of 1910 
amended and the fee chargeable was changed ; 2 per cent. being 
charged when the amount or value ofthe property in respect 
of which the grant is made exceeds Rs. 1,000 but does not exceed 
Rs. 10,000; 3$ per cent. when such amount or value exceeds 
Rs. 10,000 but does not exceed Rs. 50,000; and 3 per cent. 
when such amount or value exceeds Rs. 50,009, 

The office, however, does not appear to have changed its 
practice, It has continued to deduct the amount set out in 
annexure B, from the amount set out ia annexure A and has 
charged duty on the da/ance at the rate (for such balance) given 
in Act VII of 1910. 3 ^ 
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The Officiating Collector now claims that this is wrong amu 
having regard to the Advocate-General’s opinion above referred 1918. 
to, and he has referred to three cases. In the gooda ot 
For the purposes of illustration it is only necessary to refer Hire Tariot Kert, 
to one of these. Jn the goods of E. S. Wenger the amount set — 


out in annexure A was Rs, 10,024-6-5, the amount set oùt in 
annexure B. was Rs. 186, the net total being Rs. 9,538-6-5. 
Duty was charged on this uet balance at 2 per cent., it being 
under Rs. 10,000. 

If the Collectors contention is correct we ought to 
have calculated duty at 24 per cent. on Rs, 10,024-6-5, and 
then calculated duty on Rs, 186—at what figure? I suppose 
his argument would be that we should deduct it at 
the same rate as is chargeable on the gross value of Rs. 10,000. 
The amount of duty calculated in that way would have been 
Rs. 246-4, whereas duty was only taken for Rs. 197, there being 
a difference of Rs. 49-4. 

Now the question is whether this method of calculation is 
correct or whether our practice of deducting the amount in 
annexure B from annexure A and taking the duty on the balance 
at the rate given in the Amending Act VII of 1910 on the 
amount of such balance is correct. In this connection I would 
refer to the form of the affidavit of valuation given in Schedule III 
tothe Court-Fees Act from which it will appear that from the 
total of the value of the estate set out in annexure A is to be 
deducted the amount shown in annexure B as not subject to duty. 
If the amount in annexure B is not subject to duty at all, is the 
Collector's contention that we should calculate duty upor it 
correct ? 

I would also refer to section 19B of the Act which provides 
as follows :— 

‘t Whenever it is proved to the satisfaction of such authority 
that an executor or administrator has paid debts due from the 
deceased to such an amount as, beiog deducted out of the amount 
or value of the estate, reduces the same to a sum which, if it bad 
been the whole gross amount or value of the estate, would have 
occasioned a less Court-fee to be paid on the probate or letters 
of administration granted in respect of such estate than has been 
actually paid thereon under this Act. 

Such authority may return the difference, provided the same 
be claimed within three years after the date of such probate 
or letters." 
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“ Before replying tothe Collector I desire td take Your Lord- 
ships opinion on this point. If Your Lordship thinks that there 
is no doubt about it, or that, having regard to the fact that the 
opinion of the Advocate-General referred to has never been 
questioned, it would be more convenient to have these points 
raised when. the next. case comes up before me, when I could 
refer the point to the Chief Justice under section 5 of the Court- 
Fees Act, I could so reply to the Collector." 

His Lordship's opinion was stated as follows : 

" In my opinion the views expressed by. the learned Registrar 
in this note are clearly right. I, as at present advised, do not 
agree with the opinion of Mr. O' Kinealy when Advocate-General. 
The form clearly shows that duty is not to be calculated on the 
amount of the debts. I can ‘see no answer to the Registrar’s 
view. . 20x 8 
. Take for instance the case of an estate in England exceeding 
one milhon gross but net only £20,000, Can it be seriously 
suggested that the duty is at the rate of 8 per cent. on the: small 
balance of £20,000 instead of 4 per cent. on an estate of the 
value of £20,000.” — 


Thereupon I, under His Lordship’ s reela informed the 


Collector that we should continue to follow our practice even in 
estates where the Gross value is over Rs. 1,000 but the net value 
below that amount. 


Subsequently the Board, of Revenue in ids letter 'No. 294A, 


dated 23rd January 1913 referred to this matter and drew 
attention to a recent ruling of this Court published at pp. 21 to 
25 of the C. W. N. Vol XVII. Zhe Collector of Maldak v. 


Neroda Kamini Dassy (1). The question in that case was simply, 


whether duty was payable at all in a case where the gross estate 
was valued over Rs. 1,000, and the appellate Court, (Stephen 
and Richardson JJ.) held that having regard to the wording of 
Article 11 of the 1st schedule of the Court-Fees Act, duty was 
payable on the ground, as I understand the judgment, that 
exemption is only allowed in cases where the gross amount or 
value of the property in respect of which the grant 1s made does 
not exceed Rs, 1,000, The gross value of the estate-in that case 
was only Rs. 1,985. So no question arose as to the rate at which 
duty was to be charged on the net value. e 

In the present case however tbat question does arise. E 

If duty is to be calculated on the principle mentioned in the: 

(1) (1912) 17 €. W, N. 21. 


x 
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Collector's letter based upon the opinion of the late Advocate- Orem 
General, Mr. O'Kinealy, we ought to calculate duty at 3 per cent. 1918, : 

on the gross assets Rs. 2,177,900 = Rs. 6,537, then duty on the in ttis goods ot^ 
debts Rs. 1,99,850 at the same rate = Rs. 5,995-8 making a duty Harnett Teviot Kerr. 
of Rs. 541-8. i ] 

The applicant however contends that duty should be cal- 
culated at 24 per cent.on the net assets, Rs. 18,100, Rs. 452-8 
only,—the difference in the two methods of calculation CANNE in 
the present case Rs, 89. 

' The difficulty has I think arisen by reason of the Court-Fees 
Act having been amended piece-meal from time to time. 
Originally by the Act of 1870 duty was payable on tbe gross 
value of estates where such value exceeded Rs. 1,000 the words 
in Article 11 of Schedule I being—" If the amount or value 
ofthe property tn CIRIE of which the grant * * * is made’ 
exceeds Rs. 1,000.' 

"Those words are, as pointed out in the case in XVII C. W. N. 
unmistakably a description of gross and not net value, and there 
was no provision then in the Act allowing for deductions. 

In July 1871 by Financial Notification No. 2004 the 
Governor-General in Council remitted the fees in respect of. 
property Lo which a deceased person was entitled as a trustee, 
and thereafter it was the practice to exempt from payment of. 
duty such portion of the estate as proved to be trust property. 

. In 1872 a question appears to have arisen with regard to the 
power of the Local Government to allow refunds of stamp duty- 
in cases where the assets were subsequently proved to be of less 
value than had been estimated at the time the duty was paid, 
and power was given to the Local Government to sanction such 
refunds pending legislation on the point; subsequently also by 
a Notification No. 2504, dated 18th April 1873 tbe Chief 
Executive authority under Local Government was empowered 

to allow refunds of du'y, if he thought right, in iespect of such 
‘portion of the assets as had been actually apriga in discharging 
the debts of the deceased. 

These two matters were subsequently embodied as sections 
19À- and 19B of the Court-Fees Act by the amending Act of 
1875. ; 3 

In 1899 however sections 19H to 19K were added to the 
Act by the amending Act X1 of 1899, By section 191 of that. 
Act it is provided that “no order entitling a pttitioner to the 
grant of Probate or Letters of Administration shall be made upon 


^ — 
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Corin. an application for such grant until the petitioner has filed in 
1918. the Court a valuation of the property in the form set forth in the 
In tbe goods ot third schedule, and the Court is satisfied that the fee mentioned 
Harriett Teviot Kerr, in No, 11 of the first schedule has been paid on suck valuation." 

— Turning to the form in the third schedule it will be seen 
from paragraph 1 that the applicant is to set forth in annexure A 
* all the property and credits of which the above-named deceased 
died possessed or was entitled to at the time of bis deathy- and 
which have come or are likely to come to my hands” and at the 
end of Annexure A it is stated “deduct amount shown in 

Annexure B not subject to duty.” 

From paragraph 2 of the affidavit it will be seen that the 
applicant is to set forth in Annexure B all the items which by 
law.he is allowed to deduct and from Annexure B itself it will 
be seen that the items he is allowed to deduct are debts due and 
owing from the deceased payable by law out of the estate : 

Funeral expenses ; Mortgage encumbrances ; Property held 
in trust ; other Property not subject to duty. 

The .result of this amendment by the Act of 1899, it is- 
submitted, is that only the value of the estate in Annexure A 
after deduction of the value shown in Annexure B not subject 
to. duty. is liable to duty. The Legislature however did not 
amend Article 11 of Schedule I which stil contains the words 
* in respect of which the grant is made.” Hence the difficulty. 

As I pointed out in my note to Mr. Justice Fletcher when 
the duty was 2 per. cent. it did not matter which way the calcula- 
tion was made, but since the sliding scale was introduced by the 
Act of 1910 it makes a difference in the way I have pointed out. 

If the Collectors’ method of calculating the duty at the 
kigker rate leviable under the Act of 1910 on the gross amount, 
deducting duty calculated at the same raze on the value of the 
items set out in Annexure B is to be followed, it means that duty 
will have been calculated on items which are by this form of 
affidavit of valuation expressly stated to be not subject to duty. 

The Administrator-General in a note he has made on this 
point, a copy of which he has sent me, draws attention to the 
words of Article 11 of the 1st Schedule of the Court-Fees Act 
t when the amount or value of the property in respect of which 
the grant is made," and he asks what is the amount or value of 
the property in a case where the estate is subject to a mortgage. 
He submits it is only the value of the equity of redemption as 
that is the only property which devolves upon the Administrator. 
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He points out however that an Administrator would not be 
allowed to insert that in his affidavit of valuation inasmuch as 
the Form in Schedule IIT requires the property itself to be 
set out in Annexure A, and the mortgage incumbrance in 
Annexure B. l 

He also points out that where the deceased held property 
as trustee such property has (see the Form) to be shewn both 
in Auexure A and Auerure B, and if the Collector's principle is 
followed duty will have been taken on property not belonging 
to the deceased and which the Legislature has in the notification, 
I have referred to, exempted from payment. 

Iam requested by Messrs. Leslie and Hinds, Attorneys for 
the Administrator-General to refer this matter to the final deci- 
sion of the Hon'ble the Chief Justice. 

As the question is one of general importance I refer the 
same in pursuance of the provisions of section 5 of the Court 
Fees Act (VII of 1870) to His Lordship'!s.final decision. 

The Reference then came to be heard by Mr. justice 
Mookerjee on June 24th. Í 

Mr. Pugh for the Administrator-General. 

Mr. C. H. B. Kenrick, K. C. ( Advocate-Generál) and Mr. 
B. C. Mitter ( Standing Council) for the Board of Revenue. 

C-A. V. 

The following judgment was delivered by 


Mookerjoo J.—This is a reference under section 5 of the 
Court-Fees Act, 1870, made by the Taxing Officer on the Original 
Side of this Court. The circumstances under which the reference 
has been made are fully set out in the order of reference and 
need only be recited very briefly. An application has been made 
by the Administrator-General for probate of the last Will of 
Harriett Teviot Kerr. As the application has been made by 
the Administra‘or-General, no affidavit of valuation, such as is 
required in the case of an ordinary applicant by section 19H of 
the Court-Fees Act, has been filed, as laid down in /n re Avdall (1). 
But in accordance with established practice, theypdministrator- 
General has set out in his petition a list of the estate, and in 
another list the debts payable out of the estate. The value of 
the estate in the first list is given at Rs. 2,17,396-13-7, and the 
amount of the debts in the second list at Rs. 1,99,830-10-1, 
leaving a balance of Rs. 18,066-3-5§ The question for 


` (p (1899) I. L B. 26 Calo. 404. < 
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Orrin, consideration is, what is the proper amount of duty payable in 
1913, respect of the estate left by the deceased. 

In the goods of -Artitle’ rt of Schedule I to the Court-Fees Act - provides: 
Haren Teriot Ker, that on a Probate of a will or Letters of Administration with or 
an without will annexed, when the amount or value of the property, 
Meno cin s in respect of which the grant of probate or letters is made 
exceeds one thousand rupees, but does not exceed ten thousand 
rupees, a fee Of 2 percentum has to be paid on such amount or 
value. When such amount or value exceeds ten thousand rupees 
but does not exceed fifty thousand rupees, a fee of two and one- 
half percentum on such amount or value has to be paid; when 
such amount or value exceeds fifty thousand rupees,a fee of 
three ‘per centum on such amount or value ‘has to be paid. On 
behalf of the Administrator:General, it has been argued that 
the fee payable ought to be calculated on the difference between 
the gross value of the estate and the amount of the debts, that is, 
in the present case, at tHe rate of two and one half'per centum 
on Rs. 18,066. On the other hand, it has been contended on 
behalf of the Board of Revenue that the fee payable ought to be 
calculated in the manner following: namely, the fee fayable on 
the gross value of the estdté reduced by the fee payable on the 
debts. In the case before us, according to this contention the 
fée payable would be the difference between three per centum 
on Rs. 2,17,896 and ‘three per centum on Rs. 1,99,830. ` The 
question raised is of considerable nicety and by no means free 
from difficulty, which is attributable to the fact that the Court- 

Fees Act has been amended piece-meal from time to time. 
Sub-section 1 of section 191 of the Court-Fees Act, which 
avas inserted by Act XI of 1899, provides that no order 
entitling the petitioner to the grant of-Probate or Letters of 
Administration shall be made upon an application for such grant. 
until the- petitioner has filed in the Court a valuation of the pro- 
perty in the form set forth in the third schedule, and the Court 
is satisfied that the fee mentioned in No. tt of the first schedule 
has been paid on such valuation. When we turn to the third 
schedule, we ünd that the petitioner is required to state in ihe 
Form of Valuation that he has truly set forth in Annexure B 
all the items which he is by law allowed to deduct. Annexure À 
is a. statement of the valuation of the movable and immovable 
properties of the deceased. Oa the face of the Form, it is clear 
that the petitioner is required to state the value of the property 
and is allowed to deduct the amount shown in Annexure B as 
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not subject to duty. The petitioner has thus to state the net 
total of the valuation of the movable and immovable properties 
ofthe deceased. When we turn to Annexure B, we find that 
it is headed "Schedule of Debts etc ”; then follow five different 
items, as to each of which a statement of value has to be made. 
These are as follows: (1) ‘amount of debts due and owing from 
the deceased, payable by law out of the estate; (2) amount of 
funeral expenses; (3) amount of mortgage incumbrances ; (4) 
property held in trust, not bensficially or with a general power 
to confer a beneficial interest; (5) other property not subject 
to duty. It is plain that each of the first four items constitutes 
property not subject to duty ; consequently, the principle formulat- 
ed on behalf of the Board of Revenue, namely, that duty should be 
calculated upon the gross value of the estate as also upon the 
debts and the difference taken, is contrary to the legislative 
provision that the amount of debts due and owing from the 
deceased and payable out of the estate constitutes property not, 
subject to duty. It is further clear from the second paragraph 
of the. Form of Valuation, read with the last clause of Annexure 
A and the first and the last clauses of Annexure B, that the 
Legislature intended that the fee should be payable, only on the 
difference between the gross value of tbe estate and the amount 
of debts; in other words, as debts constitute property not 
subject to duty, the difference between the gross value, of the 
estate and the amount of debts, alone congtitutes~ property 
subject to duty. But it has been urged on behalf of the Board 
of Revenue that Article 11 of the first schedule militates against 
this view, inasmuch as, that Article requires the fee to be paid 
on the amount or value of the property in respect of which the 
grant of probate or letters is made, and it cannot be disputed 
that the grant of probate or letters is made in respect of the 
entire estate. In my opinion, the true mode of interpretation 
Of a statute like the Court-Fees Act, which has been repeatedly, 
amended, is not to consider individual sections, but to take 
them. as a whole and to give effect to the legislative intent 
upon a particular matter. Itis conceivable that in 1899 when 
by section 2 of Act XI of tbat year, section 191 was inserted 
in the Court-Fees Act as originally framed, the language of 
Article 11 of the first schedule wag not carefully considered ; it is 
also possible that in 1910 when by section, 2 clause (1) of Act VII 
ofthat year, a progressive .scale, of duty was introduced, the 
effect of the amendment upon questions likely to arise, was not 
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specifically realised by the framers of the amending provisions. 
Suill it is the duty of the Court to give effect, as far as practicable 
to all the sections of the statute as it stands, in its amended 
form, and the Court cannot rightly be invited to ‘place such a 
construction upon the new sections introduced as would unques- 
tionably destroy their effect. When the Legislature states 
explicitly in the third schedule, which was inserted in 1899, 
that debts due and owing from the deceased are not subject to 
duty, that the petitioner ia by law allowed to déduct the amount 
of debts from the gross valuation of the estate, and that he is to 
state in Annexure A the net total value of the estate, the Court 
should not interpret Article r1 of the first schedule as an isolated 
provision; but the Court should give effect to the combined 
provisions of Article 11 of the first schedule and the third 
schedule. From this point of view, it appears to me indisput- 
able that the fee should be calculated upon the net value of thé 
estate obtained: by the deduction of the amount of the debts 
from the gross value of the estate. 

But it has been argued, on behalf of the Board of Revenue, 
that the construction for which the Administrator-General con- 
tends, is opposed to the principle deducible from a long series of 
judicial decisions. An examination of the cases shows, however, 
that there is no force in this contention; there is really no 
judicial decision in which the precise point now under consider- 
ation has been examined. In the case of Collector of Maldak v. 
Nerode Kamini Dassy (1), the question for consideration was, 
whether duty is payable in respect of an estate the gross value 
whereof exceeds Rs. 1,000, but the net’ value after: deduction of 
debts fall short of Rs. 1,000. It was ruled upon a construction of 
section 19, clause 8, that the estate was not.exempted from lia- 
bility to pay duty. It is not neceesary to decide onthe present 
occasion whether this view is well-founded; it is sufficient to 
say that I reserve my opinion upon this matter with the remark 
that when it arises again, it may require re-examination arid 
further consideration., But I do not appreciate how, in view 
of the provisions of clause 7 of section 19H of the Court-Fees ` 
Act, this Court reversed the decision of the primary Court in 
the case of Collector of Makiah v. Nerode Kamini Dassy (1). I 
further find it difficult to follow bow this Court could interfere 
in the determination of the question of the duty payable by an 
applicant for probate or letters of administration, upon even the 


(1) (1012) 17 0. W. N. 21, ` 
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most liberal interpretition of the scope of section 115 of the 
Civil Procedure Code or section 15 of the Charter Act. — — 

The next case to which my attention has been drawn is that 
of Jn the gaods of Ram Chunder Doss (1) In this case, Sir 
Richard Couch C. J. held with the concurrence of Mr. Justice 
Markby, that in estimating the amount of the advalorem fee 


chargeable under clause 11 of the first schedule of the Court- 


Fees Act, the fee must be paid in respect of the property without 
deducting the amount of the debts to be paid out of it. The 
learned Chief Justice referred to the provisions of the law on 
the subject in.England (55 Geo. III, C. 184, Sec, 31) and 
observed that the Court had not to make the law but to put a 
construction upon the language which the legislature had used. 
This decision, it will be observed was given in 1872, long before 
the amendment of the Court Fees Act in 1899, and the Court 
was calléd upon to consider only the question of the construction 
of Article 12 as it stood at the time. The Court accepted the 
contention of the Advocate-General that the duty was payable 
on the whole amount and overruled the argument of the appli. 
cant for letters of administration that the word “value” means 
“the value of the estate after debts have been deducted.” It is 


not necessary to examine the grounds of this decision, as, in my ` 


opinion, the law has been materially altered by subsequent 
legislation, But before I leave this case, I may state that I do 
not appreciate how a reference under section 5 of the Court 
Fees Act by the Taxing Officer of this Court on the Original 
Side was heard-by a Bench of two Judges. Section 5 makes it 
plain that such reference is to be heard by the Chief Justice or 
by such Judge of the High Court as the Chief Justice may 
appoint. Kkhachera v. Kharag Singh (2). f 

The other cases to which my attention has been drawn do 
not support the contention of the Board of Revenue. -In 
the case of la the goods of Peter Innes, (3) it was ruled by 
Norman C. J., that when letters of administration are granted 
in respect of property subject toa mortgage, the'value of fhe 
property, within the meaning of Article 11 of the first schedule 
of the Court Fees Act, is the value of the entire property less the 
amount of the incumbrance, because, this is the value of that 
with which the Administrator isto deal. The same view was 
accepted in ln-the goods of Charles Edward Maclean (4) where it 


(1) (1872) 18 W. R. 168 ; 9 B. L. B. 80. 

(1) (1910) 7 A, T, J. B. 843 ; I, L. R. 88 All 20. 
(3) (1871) 16 W. B. 253; 8 B. L B, App. 48. 

(A) th 8 All H. Q, B 314, 


8198 
Ory. 
‘IPLB, 


a good 

In the of 

Harriett Teviot Kerr, 
degreased, 


Mookerjoa, J. 


820 


1918, 


— 
In the goods of 
Harriett Teviot Kerr, 
deceased, 


p 
Moskerjoo, J., 


ex 


29 


THE OALOUTTA LAW JOURNAL. (Vor. XVIII 


was held that the term “value” in Article 11 means “market 
value” and that the market value of mortgage property is the 
value of the equity of redemption and of that only. To the same 
effect is the decision of Westropp C. J, in Jn the goods of 
Ramchandra Lakshmanji, (1). These decisions clearly do not lend 
any support to the position taken up by the Board of Revenue, 

On the other hand, if we accept the interpretation of the term 
value" as given in these cases, namely, " Market Value,” 
the view may well be maintained that when probate is taken in 
respect of an estate out of which debts have to be paid, the value, 
thatis, the market value, of the property is the value of the 
estate left after deduction of the amount of the debt. In essence, 

the estate is burdened with the payment of debts, and if the 
estate were put upto sale with the notification that whoever. 
might purchase it, would have to pay thereoüt the debts of 
the deceased, a purchaser would pay for the property a 
proportionately reduced price. This, I. venture to think, is a 
reasonable construction of the expression ‘value of the 
property” in Article 11, and if this interpretation had been 
adopted in the case of Jn the goods of Ram Chunder Doss (2), 
the complications which have followed would have been avoided. 
Whatever doubts, however, might have been entertained as to 
the true'scope of Article 11 as it stood in 1870, the effect of the 
legislation of 1899 is in my opinion obvious and plainly supports 
the contention of the Administrator-General. 

I hold accordingly that the duty - in this case must be 
charged at the rate of two and one-half per centum on the sum 
which represents the difference between the gross value of 
the estate and the amount of the debts. 


Messrs Leslie and Hitids.—Solicitors for the Administrator- 
General. 
| Government Soltcttor for the Board of Revenue. 
A. T. M, Reference answered accordingly. 


(1) (1878) T. I, B. 1 Bom. 118. 
(3) (1872) 18 W. R 153, 


Vor. XVIIL] HIGH COURT. 


i APPELLATE CIVIL. 


Before Siy Cecil Brett, Knight, Fudge, and Mr. Fustice 
Sharfuddin, 


KHIRODAMOYI DASI AND OTEERS 
y 
ADHAR CHANDRA GHOSE AND OTHERS.* 


Appeal, if Hes—Appeal against preliminary deores—Final decree, passing of, 
before Aling of appeal—Final decree signed after fling of appoal—(Mrril 
Provodure Code ( Aot V of 1808), Seo, 07. 

After the final decree has been made, whether or not an appeal bas been 
preferred against the preliminary decree, it is the duty of the party aggrieved by 
the final decree to prefer an appeal against the finn! decrec. An appeal therefore 
against the preliminary deoreo, after the passing but before the signing of the 
final decree, and without challenging by appeal the final decree, is useleas and 
cannot be entertained. 

Mackenzis v. Lala Narsingh Sahai (1) followed: 

Section 97 of the Code of Olvil Proced ure does not relieve the person who 
appeals from the preliminary decree from the necessity of appealing against 

"We final decree nor does it provide how, if the preliminary decree is contrary 
to the terms of tbe final deoree, the final decree is to be interfered with after it 
has been allowed to stand without any appeal being preferred against it; 

Appeal by the Plaintiffs. 
Suit for partition. 


A preliminary decree was passed directing partition of 


« certain property, after upholding the contention of the defendant, 


on the 29th March, 1910. The lower Court proceeded to deal 
with the suit and, on the 19th April, the suit was called on for 
final disposal. On that date, neither the plaintiffs nor the defend- 


¢ ants appeared and the result was that a final decree was passed 


} 
l 


dismissing the claim for partition, On the zotb April, 1910, 
the present appeal against the preliminary decree was preferred. 
The question was whether such an appeal was maintainable. 

Babus Dwarka Nath Mitler, Amarendra Nath Bose, Befoy 
Kumar Bhattacharjee and Manidra Nath Banerjee for the 
Appellants. 

«Dr. Rash Bekary Ghose, Babus Golap Chandra Sarkar, 
Dearka Nath Chaktravertt and Bhudeb Chandra Roy and Afr. 
G. Sarkar for the Respondents. 

The judgment of the Court was delivered by 

Brett J.—This is an appeal against a preliminary decree 
(pssed ina suit brought by the present appellants for the partition 


* epe from Original Decree No. 157 of 1910. against the decree of Babu 
Bidhu Bhushan Banerjee, Subordinate Judge, Ind Court of Hooghly, dated the 
goth March, 1910. i 


(D (1909) 10 O L.J. 118, L L B. 86 Oplo. 76%. - ^ 
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of certain property which was alleged to be the property of 
a joint family consisting of the plaintiffs and' the defendants other 
than the defendant No. 5. The defendant No, 5 is the mortgagee 
of one of the properties in suit and his case was thatthis property 
had been mortgaged to him by Adhar, the defendant No. 1, and 
his wife and that that property was the exclusive property ol the 
defendant Adhar and his wife, and did not form a portion of the 
joint family property. This property is a house in Howrah and 
the other property of which it is sought to obtain a decree for 
partition is situated is Bantara. The contest in the suit, however, 
really centred round this house in Howrah and the efforts of the 
plaintiffs were directed to prove that this property was the joint 
property of the family whereas the defendant No. 5 contended 
that it was the exclusive property of the defendant No. 1 Adhar 
and his wife. The Subordinate Judge after taking evidence, 
came to the conclusion that this Howrah property was the 
exclusive property of the defendant No. 1 Adhar and his wife 
and, therefore, could not be included in the decree for partition, 
He, therefore, passed a preliminary decree in favour of the 
plaintiffs directing that they were entitled to obtain a partition 
of the Bantara property only. It is to be observed that the 
defendant No. 5 had, prior to this, brought a suit onhis 


mortgage bond and had recovered a decree against the defeadant i 


N 


Adhar and his wife and was seeking to sell the Howrah property ~ 


in satisfaction of his decree. After the preliminary decree in 
the partition suit had been passed on the 29th March 1910, 
it was drawn up and signed on the and April, The lower Court, 
after that, proceeded to deal with the suit and, on the 19th April, 
the suit was called on for final disposal. On that date, neither 
the plaintiffs nor the defendants appeared and the result was that 
a fina] decree was passed dismissing the claim for partition 
preferred by the plaintifis. No order ,was given as to costs. This 
decree must be regarded as the final decree in the suit for partition 


and as covering not merely the Bantara property but also the c 


property in Howrah, which was also included in the suit which 
the plaintiffs instituted. The plaintiffs not having appeared i 
on tbe r9th April to take any action when the partition suit 
was called on for final disposal filed the next day, the 2oth April, 
the presen: appealagainst the preliminary decree which had been 
passed on the 29th March; 1910." No appeal whatever has been 
preferred against the final decree which was passed on the 19th 


April and appears to have been signed on the 26th April, 1910. - 


Tbe learned pleader for the respondents has invited our 
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attention to the case of M. H. Mackensie v. Lala Narsingh 
Sakai (1) which was decided by this Court in March 1909. 
It was there held that the rule under which the right of 
appeal from interlocutory orders ceases with the disposal of the 
suit equally applies to cases of suits in which there is first 


a preliminary decree and afterwards a final decree. (The learned * 


Judges in that case. pointed out that, after the final decree has 
been made, whether or not an appeal has been preferred against 
the preliminary decree, it is the duty of the party attacked by 
the final decree to prefer an appeal against the final decree; 
otherwise, the position would be that, after the final decree has 
been passed and has been allowed to stand unchallenged by 
appeal and to become a final determination of the points in 
controversy between the parties in the suit, the decision in the 
appeal against the preliminary decree supporting it to. be in 
conflict with the.final decree could not be enforced, and, there- 
fore,an appeal against the preliminary decree when the final 
"Y decree had been allowed to remain unchallenged by appeal would 
be useless and could not be entertained. We. agree with the 
view taken by the learned Judges in that case. , It has, however, 
been argued by the learned pleader for the appellants that, since 
that judgment has been passed, the law has been modified by 
section 97 of the new Code of Civil Procedure, (Section 97 runs 
thus;—'" Where any party aggrieved by a preliminary. decree 
passed after the commencement of this Code does not appeal 
` from such decree, he shall be precluded from disputing its correct- 
ness in any appeal which may be preferred from the final decree,” 
That section does not, however, relieve the person who appeals 


from the preliminary decree from the necessity of appealing ` 


against the final decree nor does it provide how, if the preliminary 
decree is contrary to the terms of the final decree, the final 
decree is to be interfered „with after it has been allowed to stand 
without any appeal being preferred against it) In this case, the 
plaintiffs had, no doubt, a right to present an appeal against the 
preliminary decree, but they were not right in the course which 
they have adopted with reference to this final decision of the suit. 
They must have been perfectly aware of the date fixed for the 
final decision and, instead of appearing then and either contesting 
it or asking for a postponement in order to appeal against the 
preliminary decree, they allowed the final decree to be passed 
dismissing the suit for default and now they have come, though 
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err. by the final decree the whole suit has been dismissed, to ask this 
' 3012. ' Court to interfere with the preliminary decree. In our opinion, 

Khirodamoyi Dest We are unable to entertain the appeal or to deal with it when it 

l has been preferred after the final decree has been passed and at a 

= time when that final decree stands unquestioned. The learned 

Brei J : pleader for the appellants suggests that, because the final decree 
was not actually signed till the 26th April, his clients were 
justified in presenting the present appeal on the 2oth April. We 
do not think that there is any substance in this contention. 
Under the law, the decree bears the same date as the judgment. 
The course which the plaintiffs appear to have adopted in the 
present case, in our opinion, raises very grave doubts whether 
the süit which was brought in the form of a suit for partition 

. was really a suit the intention of which was to obtain any relief 
by way of partition or whether, on the other hand, it was nota 
“suit to obtain a cheap decision on a question of title. However, 
we have nothing to do with that question in the present appeal v^ 
and we hold that, as the present appeal was preferred after the 
final decree had been passed and as that final decree still stands 
unquestioned, unchallenged on appeal the present appeal must 
fail. The appeal is accordingly dismissed with costs to the con- — 
testing defendant respondent Prodyot Coomer Addy. In the.— 
circumstances of the case, we allow one-half of the hearing fee 
allowed by the rules of the Court. 


The result necessarily follows that the injunction issued by 
this Court must be withdrawn. 


A. T. M. . Appeal dismissed. 


* 
Adhar Onandra, 


Before Sir Lawrence Jenkins, K. C. I. E., Chief Fustice, 
and Sir Asutosh Mookerjes, Knight, Fudge. 
MAHARAJA MANINDRA CHANDRA NANDI 
v. ° 
1918. JAGANNATH KHAN.* 


ee 

Juno, 18, Fmhanosd rent, claim for—Oontrak—Garden and bastu land—Gardon 
WT converted txto baston land—Tonant, if liable to pay fair rent. 

It was stipniated in a contract by which garden and bastu lands, 

were let out, that if any of the garden was converted into bastx land, the rent 


* Letters Patent Appeal No. 41 of 1912, under section 15 of the Letters 
Patent, against the decision of Mr Justice Ooxe, dated the 19th March, 1913, 
in Appeal fror Appellate Decree No. 99 of 1910, against the decree of Babu 
Bam Oharan Mulliok, Bubordinate Judgo of Nuddeg, dated the 4th October, 1909, 
modifying that of Babu Tarapada Chatterjee, Munatif, 2nd Court of Krishnagar, 
dated the 11th February, 1909, È 
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on at shonld be raised from Be, 5 to Be, 10 per bigha, Tho whole land was divin. 
converted into baxw, Ina sult brought for realisation of rent at the rate of 1918; 
Rs. 20 per bigha : 

Held; that tho sult was governel by the contract between the parties and Manindra D Obandra 
the tenant was not liable to pay either a fair rent or @ customary ront or a 


Jagannath Khan 
prevailing rent or indeed any rent oxoept that which he covenanted to pay, 
Appeal by the Plaintiff. 
Suit for rent at ap enhanced rate. 
The material facts appear from the judgment of Mr. Justice 
Coxe. 
The appeal came on for hearing before Mr. Justice Coxe 
on the rsth March 1912. 
Dr. Rash Behary Ghose, Babus Ram Charan Mila, Fogesh 
Chunder Dey and Hemendsa Nath Sen for the Aopellant, f 
No one for the Respondent. : C. A. V, 
The following judgment was delivered by f 
Coxe J.—The plaintiff's predecessor in interest let the land 1912. 
in suit tocone Mr. Marton`at the rent of Rs, 40-4 sicca. It mo 
March, 18, 


consisted of garden and astu land and it^ was stipulated that if 
any of the garden was converted into óas/x land the rent on it * 
should be raised from Rs. 5 to Rs. 10 a bigha. There was also 
a stipulation for payment of rent on excess land. The plaintiff 
alleged that the whole land had been converted. into basiw, 
that there was a growing custom that such lands should bear a 
rent of Rs. 20 a bigha, and asked that the land. should be 
measured anda decree for rent given him at the rate of Ra. 20 a 
bigha for the area found by measuremeot. 

Tne defendant is the present tenant of the land. © 

The learned Subordinate Judge found that the area had not 
increased, that the garden land except.an area of 1 bigha 
8 cottahs had been converied into dasiu, and gave the plaintiff 
a decree án accordance with the rates stipulated in the Aadulia?, 

The plaintiff appeals. It is first argued on his behalf that 
a decree should be given at an enhanced rate, as there is no 
stipulation in the Aaduliat against enhancerhent. It is said that 
itis not proved or found that the landlord cannot eject the 
defendant; and if he has the power to eject a fortiori he must 
have the power to enhance, It seems to me however that the 
case must be governed by the contract between the parties and 
I can see no reason why, in a case not coming under the 
Tenancy Act and in which there is no special stipulation for 
enhancement, the tenant should pay or be compelled to pay 
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either a fair rent, or a customary rent or a prevailing rent, 


~ or indeed any rent except that which he has covenanted to pay. 


No doubt the landlord may terminate a lease, if he is entitled 
to do so, and may thereafter settle the lanl at a higher rent or 
refuse to let the tenant continue to hold the land unless he agrees 
to pay more, or perhaps he might sue thereafter for damages for 
use or occupation and obtain damages calculated on the rent 
that he could have obtained for the land, if the tenant had not 
been in possession. But during the continuance of the tenancy, 
he cannot get more than the tenant has contracted to pay. 
This was held in Ranee Lahinmonee v. Rajak Ajoodhya Ram 
Khan (1) which was followed in Kylash Chunder Strcar v. 
Woomanund Roy (2) and Ærrshna Kant Saka v. Krishna 
Chandra Roy (3)._ 


Tt has also been contended that the learned Subordinate 
Judge has erred in holding that an area of 1 bigha 8 cottahs 


still remains as garden, and that the standard of measurement ~~ 


is a rassi of 55 yards. But neither of these findings, in my 
opinion, is open to attack in second appeal. 

The appeal must be dismissed but as no one has appeared 
on behalf of the. respondent to argue the case, I do not 
allow costs. . 


Against this decision, the plaintiff appealed under section 
15 ofthe Letters Patent. ; 

Babu Ram Charan Mitra (with him Dr. Rash Bekary Ghose, 
Babis Foges Chunder Dey and AHemendia Nath Sen) for the 
Appellant. 

Babu Hara Prasad Chatterjee for the Respondent, 

Jenkins C. J.—There is really nothing to be said in 
favour of this appeal. The judgment of Mr. Justice Coxe is in 
every respect correct, and we dismiss the appeal with costs. 


Pa 


EXE Appeal dismissed. 


. (1) (1874) 28 W. N. 6l. .— (8) 1875) $4 W. R. 412, 
^o (8) (1901) 9 0. W. N. 803. 
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Before Sir Lawrence Fenkins, K.C.L.E , Chief Fustice, 
and Str Asutosh Mookerjee, Knight, Fudge. 


TRIBENI PROSAD SINGH AND OTHERS 
v. 
SHEIKH BASIRUL MEAH.* 
Damages, suit for— Malntainability— Obstruction la erection of Kutohery— 
Loss of goods—Negligence. 

In consoquenoe of encroachment of the river Ganges, tho land on whioh tho 
plaintiffs Autchery stood was threatened with diluvion The Awtchery contained 
grain and other goods. When the mver after some (wo years came very near 
the Autohery, tho plaintiffs attempted to eicot another katoke y on another 
land belonging to them. The defendants however obstructed them in the oons- 
truction of the new kwtchsry, The plaintiff» thereupon brought a eult for 
damages for loss of their goods but not for trespass : 

Held, that the suit was not maintainable, as the loss was attributable not 
to the defendants but to the wanton negligence of the plaintiffs. 

Appeal by the Plaintiffs. 
Suit for damages for wrongful acts of the defendants. 

C The material facts appear from the judgment of Mr. Justice 
Chitty, The appeal came on for hearing before Mr. Justice Chitty 
on the 27th July, 1911. 

Babus Fogesh Chandra Roy and Khetra Mohan Sen for the 
Appellants. 

ET Moulvi Mu vomiend Mustafa Khan for the Raavuieata: 

e A. V, 


t 


The following judgment was delivered by . ! 


Chitty J.—In this suit the plaintiffs sought to recover a sur 
of Rupees 1,084-15-0 as damages alleged to-have been sustained 
by them in consequence of the wrongful acts of the defendants. 
The Munsiff passed a decree in favour of the plaintiffs for 
Rs. 506-4-0 -against some of the defendau's. The District Judge 
has reversed that decision and dismissed the plaintiffs! suit. 
The plaintiffs have appealed to this Court valuing the appeal 
at Rs, 506-4-0. The case of the plaintiffs as set out in their 
plaint was that in consequence of the encroachment of the river 
Ganges tbe land on which their Auéchery stood was threatened 
with diluviation. The £ucAerry contained grain and other goods, 
the property ofthe plaintiffs. When the river after some two 
years came very near the £níchery the plaintiffs attempted to 


* Letters Patent Appeal No, 156 of 1911 under section 15 of the Letters 

Patent, aginst Sci of Mr. Justice Chitty, dated the 39th Joly, 1011, 

in in Appeal from Appellate Decres No, 48 of 1010. against the decree of M. K. 
oq, veer | District Judge of Bhagslpur. dated the Ist Ootobor 1909, 

ee that of Ba 

26th April, 1909, 


u Paresh Ohandra Banerjee, Munsut of Moughyr, dared tho: 
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Civit, erect another kutckery on a neighbouring dík or high piece 

1918, of land also belonging to them. The defendants however not 
Triben! Prosad only resisted them in construction of the new Auéchery but also 
prevented them from removing the grain and other goods from 
= the old Astchery, with-the result that the Asuichery with its 
QMity, J. contents was washed away by the river in August 1908, and the 
goods of the value stated lost to the plaintiffs. This story is 
however negatived by the findings of both the Courts. The 
plaintiffs were in no way interfered with by the defendants 
with regard to the removal of the goods from the old dutchery. 
Allthat the defendants did was to obstruct the plaintiffs in 
"building a new Auichery onthe di laying claim to that land 
as their own. It has been found that that land belongs to the 
plaintifs, and the defendants’ action in resisting them in their 
building operations was a trespass. If the defendants had 
wrongfully prevented the plaintiffs from removing their goods 
from the old Anéchery when it was known that the river was 
encroaching and there was imminent danger of the kutchery Y 
and its contents being washed away, the plaintiffs might have 
had some case against the defendants. As it was, the trespass 
of the defendants on “the other land of the plaintiffs was only 
very remotely connected with the lossof the goods. It was 
certainly not (to use Sir Frederick Pollock's expression) the- - 
"decisive" cause of such loss, nor was the loss the natural and 
probable consequence of the trespass. Even the finding of the 
Munsif appears to put the plaintifs out of Court. He says 
“it istrue that the plaintiffs’ men might have removed the 
grains before the 9th from the hulchery. It may also be 
conceded that a man of ordinary prudence should have done so 
before the 9th and again, “The unexpected resistance offered by 
the defendants tothe erection of the new Asichery and the 
appearance of the Police officers on the scene greatly disturbed 
the minds of the servants of the plaintiffs and prevented them 
from paying any attention to the matter of the removal of the 
“things.” The District Judge finds that the loss was due to 
the want of care and negligence of the plaintiffs! men. It is 
clear that the plaintifs might easily have removed their goods 
in time. The loss of the goods cannot be ascribed to any wrong- 
ful act of the defendants, and the plaintifs have. therefore no 
cause of action against the defendants in this respect. I am of 
opinion that the judgment of the District Judge is correct, and 
accordingly dismiss the appeal with costs. 


t. 
Bhelk h Basirul Meah, 
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Against this decision, the plaintiffs appealed under Section 15 
of the Letters Patent. 

Babus Yogesh Chandra Ror and Khetter Mohan Sen for the 
Appellants. -. 

Mouivi Mamas Tahir (for Moulvi Mahama id Mustafa 
Khan for the Respondents... | 

The judgment of the Court was delivered by . 


Jenkins 0. J,—The answer tothe plaintiffs Gaim is that 
they have sued; not for trespass on their land -but for loss of 
their goods cdused by the defendants. In my opinion, that case 
cannot stand in view of the findings of the lower appellate Court, 
because the loss, according to these findings, is attributable not 
to the defendants but to the “wanton negligence of the plain- 
ufs men. Had the suit been otherwise framed, it is quite 
possible that the plaintiffs would have succeeded, at any rate to 
the extent of the trespass on the land, but that is not the case 
with which they came to Court. 

For these reasons, I would dismiss this appeal with costs. 


A. T. M. Appeal dismissed, 


Before Sir Asulosh Mookerjee, Knight, Fudge, and Mr. X ustice 
Beachcroft. 
BHOWANI MISSER AND OTHERS 
v. 
PEARI JHA AND ANOTHER." 


Promis to pay barred delk—Promic ix writing and signed by debtor— 


Knowledge of dobt barred, if noceasary—Contract Au (IX of 187%), 
Sec. 28 oF. (4). 
A promiso to pay * barred. debt made in writing and slynod by the peison 
charged therewith 1s enforceable, It 1s not ueoesex y for the creditor to establish 
that at the time when the promise was made by the debtor, the debtor-know 
that tho debt which he promised to pay wholly or in part was a dobt of which 
the creditor could uot enforce payment by reason of the law for the limitation 
a of suits, . 
Appa Hao v Suryaprakass Tao (1) and Vali Sheikh v. Davkantha (2) 
followed t ] 
Famanoami v, Awppssie wi (8) dimonted frou, 
*Appeal from Appellate Deoree No. 198 of 191], against tho degrea of 


li. Alanson, Esq, District Judge of Dumka, dated the 1213 Decomber, 1910, 
affirming that of A W. Stark Ex, Subordinate Judge of Godda, dated the 


20th September, 1910. 
t eh Ganapathy Moodelly v. Harano iit Moodeliy (1909) I. L, R, 88 Mad, 
159— 
(1) (1880) T, L R @ dad. 9t. 
(2 (19013) 18€ L. J. 269 (3) (1910) 20 M. L. J, 650. 
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— 

Tnbeni Prod 
t 
Bheikh Bamrul Mesh. 
ree 
Ohity, J. 


Juna 6, 


O1vin, 

1918, 

—— 
August, 12, 


August, 13, 
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Appeal by the Plaintiffs. 

Suit for recovery of money due on an instalment bond. 

The defence was that there was no consideration for the 
bond. The bond recited that on thé 18th May 1896 the 
predecessors of the defendants had borrowed money from the 
plaintiffs and executed a bond in their favour, that on adjustment 
of accounts, afte: deduction of the amount remitted and paid and 
set-off allowed, a sum of Rs, 800 was found due by the deb:or 
up to 8th June, 1906, and that as he was then unable to pay 
the said amount, on his entreaty the creditor had agreed to 
receive the sum on certain specified instalments. The debtor then 
expressly agreed to pay Rs. 800 according to the instalments 
mentioned in the schedule. The case for the defendants was 
that on the 8th June 1906 the sum due on the bond of the 18th 
June 1896 was not recoverable, as the claim was barred by 
limitation, aud that consequently there was no consideration 
for the bond in suit. Effect was given to this contention by 
both the Court below and the suit was dismissed. 

Babus Mahendra Nath Roy and Lal Mohanu Gangooly for the 
Appellants, 

Babu Lakshmi Narain Singh for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiffs iu a suit 
for recovery of money due on an instalment bond executed 
in their favour by the defendants on the 8th June 1906. The 
claim was resisted on the ground that there was no consideration 
for the bond. Effect has been given to this contention by 
both the Courts below. 

The bond recites that on the 18th May 1896 the predecessors 
of the defendants had borrowed money from the plaintiffs and 
executed a bond in their favour, that on adjustment of accounts, 
after deduction of the amount remitted and paid and set-off 
allowed, a sum of Rs. 800 was found due by the debtor up to 
the 8th. June 1906, and that as he was then unable to pay the 
said amount, on his entreaty the creditors had agreed to receive 
the sum on certain specified instalments. The debtor then 


‘expressly agreed to pay Rs. 800 according to the instalments 


mentioned in the schedule. The case for the defendants now 
isthat on the 8th June 1906 the sum due on the bond of the 
18th June 1896 was not recoverable, as the claim was barred 
by limitation, and that consequently there was no consideration 
iot the bond in suit, On behalf of the plaintiffs, reliance is 
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placed upon clause (3) of section 25 of the Indian Contract Act. 
That clause provides as follows ; “ An agréement made without 
consideration is void, unless it is a promiss made in writing and 
signed by the person charged therewith to pay wholly or in 
part a debt of which the creditor might have enforced payment 
but for the law for limitation of suits.” In the case before 
us, there is plainly a promise made in writing and signed by the 
person sought to be charged therewith. The promise is to pay 
adebt. The contention on behalf of the debtor is that the debt 
was one of which the creditor might have enforced payment 
but for the law for the limitation of suits. Assuming that this 
contention is well-founded, it is clearly of no assistance to the 
debtor, if, notwithstanding that the debt was of the description 
he alleges, the agreement was vajid under clause (3) of section 
25 of the Indian Contract Act. But it has been argued that 
in order to bring the case under clause (3) of section 25, it is 
, necessary for the creditor to establish that at the time when 
the promise was made by the debtor, he knew that the debt 
which he promised to pay wholly or in part was a debt of which 
the creditor could not enforce payment by reason of the law 
for the limitation of suits. In our opinion, there is no foundation 
for this contention. To support the argument, it is necessary 
to read into the section words which are not to be found there. 
If the Legislature had intended clause (3) to have the operation 
attributed to it by the respondent, the Legislature might well 
have used the phrase " to pay wholly or in part a debt which, the 
debtor was aware, was such as the creditor could not enforce 
by reason of the law for the limitation of suits." The words used 
by the Legislature cannot obviously be amplified in this mauner. 
The view we take is supported by the decisions in Appa Rao v. 
Suryaprakasa Rao (1) and Mati Sheikh v. Batkantha Nath 
Kar (2) where this Court declined to follow the dictum in 
Ramaswamti v. Kuppusware (3). 

e The result is that this appeal is allowed, the decrees of the 
Courts below set aside and the suit decreed with costs in all the 
Courts. There will be a decree in favour of the plaintiffs for 
Rs. 1019 with interest at the rate of six per cent. per annum 
from the date of the institution of the suit up to the date of 
realization. 

ATAL i. Appeal allowed. 

217 (1) (1880) T. T. R; 38 Mad, 94. 
(2) (1918) "BO L. J. 260 (81 (1910) £0 aI, L J. 656, 


————— 


1918. 
— 
Dhownni Misser 
t. 
Fenari Jha, 
Mookerjee J, 
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Before Sir Latoience S enkins, K.C.I. E., Chief Fustice, and 
- Str Asutosh Mookerfee, Knight, Fudge. 


SARODA KUMAR ROY AND ANOTRER 
: ^ov. 
-JAGABANDHU SAHA AND orHERS.* 
Byectment, -eult for—Purohaser at reienuo sala—Doonments creating texurea— 

Some prolecteá — Lands nat Breet mized wiih lands pen 

Jor joint possessions, 

Tho pnrobasers at a revenno silo sned for icoovery of certain lana as 
Inolnded in the estate The defendants resisbed tho claim on the ground. thn£ 
they held the disputed lands as, tennro-holders and that tho tenures cxlatod 
from beforo the time of the Permanent Settlement, Thoy relied on four deeda 
in support of their claim. It was found that the two carhor deods of 1789 and 
1803 created valid tonnres which existed from tho Permanent Settlement : that 
the docnments of 1885 and 1812 wero convoynnoes of portions of tho parent 
estnte and did not create tenures that wore protected at a revenno gale. The 
two cnrlier kobalas dœoribak tha Innds covered by them as smdafats A and B, 
But the two lator kodalas not only-, mentioned those mudafais bat also two 
other sewdafats, The defendants were in possesion for n long series of years 
without mnintuining any distinction between the several mudafats and it could 
not be nacertained which plot belonged to which mwdafat; 

Held, that the plaintiffs were usta to Joint possession with the dofen- 
gants. : : 

Appeal the Déisndants. f ' 

The material facts are stated above. 

Babu Dwarka Nath Chakravartt and Dr. Sarat PUTENT 
Basak for the Appellants. 

' Babu.Satis Chandra Ghose for the Respondents. 

The appeal came on at first for hearing on. the 27th. March 
1911 before Mr. Justice on who delivered the E d 
ment. 2 

Core J. —The plaintiffs, in this suit, are pürchasers at a sale’ 
for arrears of revenue and sue for recovery of certain lands as 
included in the estate. The defendants pleaded that the-lands 
were covered by tenures dating from the Permanent Settlement 
and were consequently protected, $ 

The cáse came up to this Court in 1907 and it was then’ 
held that the two documents of 1789 and 1803 created valid’ 
tentrés whith -might* be regarded as existing from the Perma- 
nent Settlement.’ The documents of 1835: and 1842 were held’ 


* Lettera vi eor died No. 98 of 1911 under section 15 of the Letters 
Patent, against the on of Mr. Justice Coxe, dated the Brd April, :191T in 
A ppeal from Appellata Decree No. 124.0f 1909, against the deoree of Babu 
Pan Krishna Biswas, Subordinate Judge, 2nd Uourt at Dacoa, dated the 28rd 
September 1008, modifying thst of ba Baroda. Prosad "Ral, Munsiff, 8rd 
Conrt at Daoca, dated the 80th June, 1908. _ 


x 
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to be conveyances of portions of the parent estate, and not to 
create tenures that wouli be protected at a revenue sale. 
Accordingly the case was remanded and the Subordinate Judge 
was directed to give the plaintiff a decree for the land covered 
by the documents of 1835 and 1842 and to dismiss the suit so 
far as it related to lands covered by the two earlier documents. 
The. possibility, that the documents might overlap, appears not 
to have been considered. 

The Subordinate Judge has found that the later documents 
cover mudafats Ridha Madhab Goswami, Manohar Bose, Ram 
Kauai De and Ajudhya Ram Daibanga, while the earlier ones 
cover Radha Madhab Goswami ani Manohar Bose. Ths area 
of these two amounts to 1 khada 12 pakhis or 4% ths of the whóle 
area of 2 khidas 6 pakhis covered by the later documents. The 
Subordinate Judge finding that the defendants (have been in 
possession for a long series of years without maintaining any dis- 
tinction between the several mudafats and that it is impossible to 
say which plot belongs to which »xda/a/, has given the plaintiff 
a decree for joint possession of y ths of the land in dispute. 

The plaintiff appeals and it is argued on his behalf that 
when the Subordinate Judge found that the lands were covered 
by the later documents, he was bound by the remand order to 
give the plaintiff a decree, whetHer a portion was covered by 
the earlier documents or not, It is also argued that some of 
the plots said to be covered by the earlier documents are not 
so covered, but that is a point that cannot, in my opinion, be 
taken at this s'age. 

I do not think that the Subordinate Judge has, in any way, 
transgressed the remand order, but it seems to me that on his 
findings of fact, the plain'iffs are entitled to a decree. As regards 
mudafits Ram Kanai Dey and Ajudhya Ram Daibanga, they 
are clearly entitled. As regards the other two the facts now 
found by the Subordinate Judge read with the remand order 
éstablish that the defendants held tenures of these mudafats 
but that in 1835 or 1842 they acquired the proprietary right. 
That being so, their tenures were ertiuguished.. There is some 
conflict of judicial opinion on this point, but the balance of 
authority is certainly in favour of this view. The latest case 
on the subject so far as I know, is Ulaf Hossain v. Gayani 
Dass (1) If this view is correct, the plaintiffs are certainly 
entitled to a decree. 


(1) (1909) I. L.E 76 Oslo 808. 
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Baroda Kumar 
Jagabandhu Saha 


Care, y. 


May. 38, 
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Accordingly, the appeal will be allowed and the order of the 
Munsiff restored with costs of all Courts. 

Against this decision, the defendants appealed under sec- 
tion 15 of tlie Letters Patent. 

Babus Baidya Nath Dutt and `$ itis Chaar Ghose for 
the Appellants. 

‘Babu Dwarka Nath Chakravarti and Dr. Sarat Chandra 
Bysack for the Respondents. i 

_ The judgment of the Court was delivered by 


Jenkins C. J.—The judgment of Mr. Justice Coxe is ` 
opposed- to the earlier juigment of Mr. Justice Rampini, and 
we do not think it is in accordance with law. We therefore, 
set aside that judgment and restore the de sree of the Subordinate 
Judge. The respondent must pay” the cos's of this appeal and 
the costs before Mr. Justice Coxe. 

ALT. M. ` 2 Ste Appeal allowed, 


. Before Sir Los Jenkins, K.C.I. E, Chief Justice, and 
Str Asutosh Mookergee, Knight, Fuage. E 
- SARBANANDA NATH BHOWMICK AND OTHERS 


. v. 
RANA GAZI AND OTHRRS," : 
Njsciment, suit for— Pxtni Iegxlation ( VIII of 1818), Bee, 11, el. (8)— Resident 
and hereditary cultirator’— Ragagemont with Darpuinidar, 

A purchaser of a ywixi cannot under olause (R) of seotion 11 of the Putni 
Regulation, ejoot resident and hereditary oultivatora, though they came to 
certain arrangements embodíol in o yatta’ which profemsel to be a grant of 
miras nghts by the darpwtaidar. 

Appeal by the Plaintiffs. 

Suit for ejectment. 

The defendants were resident and hereditary cultivators. 
Their grandfather cultivated the land and it was fourid as a fact 
that they were cultivating it at the date of the suit. Their 
homestead was on the land itself and they inherited it from their 
grandfather. They entered into certain arrangements embodied- 
in a pattah which professed to be a grant of miras rights by the 
darputnidar. . Thé contention of the plaintiffs was that the pro- ` 


_ Letters Patent ‘Rope No. 86 of 191), under section 18 of the Letters 
Patent, agafnat the decison of Mr. Jnstios Cora, dated the 24th Marob, 1911, 
in Appeal from Appellate "Deoree No. 1587 of 1909, against the dercee of 
J.N. Boy, Raq , officiating District Judge of Tipperah, dated the 37th Aprik 
1909, mod itying that of Moulvi R. N, Ahmed Munaiff, Sth Court at Oomilla, 
dated the 7th Angnat, 1908, ; 
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tection given by clause (3) of section 11 of the Putni Regulation: 


extended only to persons who were resident and “hereditary 
cultivators and nothing else. 
The appeal first came to be heard by Mr. Justice Coxe. 


Babu Harendra Narayan Mitter for the Appellants. 


Moulvi Syed Shamsul Huda, Babus Satish Chunder Ghose 


and Smrttts Chunder Ghose for the Respondents. 
The following judgment was delivered by 


Coxe J.—This was a suit by the purchasers of a putni to eject 


the defendants and the only question that arises in this appeal is 
whether the defendants are protected from ejectment by sec- 
tion 11, clause 3 of the Putni Regulation of 1819. That. clause 
provides that the purchaser of a putni shall not be entitled to 
eject &&oodkast raiyats or resident and hereditary cultivators, 
nor to cancel bonafide. engagements made with. such tenants by, 
the late incumbent.. There can be no doubt that the defendants 
are resident and hereditary cultivators. "Their grandfather culti- 
vated the land and it is found asa fact that they are still culti- 
vating it. Their homestead is on the land itself and they have 
inherited it from their grandfather. So the fact that they are 
resident and hereditary cultivators cannot be disputed. It is 
argued, however, that the protection given by the clause cited 
is extended only to persons who areresident and. hereditary 
cultivators and nothing else,.and it is urged on behalf of the plain- 
tiffs appellants that the defendants in this case, besides being 
resident and hereditary cultivators, are also se$simidar having 
obtained a mtras pollak which is equivalent to a sepytni from the 
former darjutnidar. The miras potiah has been. printed. By it 
the land in suit which amounts to 6 kanis 15 gundas was settled 
with the defendants’ predecesser-in-interest at a jama of Rs. 31-8, 


.It must be admitted that there are several stipulations in this 


miras pottah which are very unusual in leases to ordinary cultivat- 
ing raiyats. There is a provision tbat the arrears of rent will 


*be realised by sale under the Putni Regulation and Act X of 1859. 


Police duties are imposed upon the-tenants as also expenses 
relating to construction of bridges and supplies to troops. 
Further there is a stipulation as to the up-keep of road, cattle- 
tracks and water-courses which are said to exist in this area of 
6 kanis. But admitting that these stipulations are very unusual 
in leases to cultivating raiyats, it is I think. quite as unusual, if 
not more so, that a seju£ui should be given, not for the collection 
of rents from under-tenants, but for the actual personal cultiva- 
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tion of a small piece of land such as is covered [by this portak. 
Putnies and the like, so far as my experience goes, are usually 
and I believe invariably, tenures that is to say, tenancies in 
which the tenure-holder has under him under-tenants from whom 
he collects rents. And although these provisions in the airas 
pottak are certainly unusual there is nothing unlawful in requir- 
ing a mere raiyat to undertake the duties which are herein 
imposed. I am not prepared to say that this miras folita 
amounts to a sePuími. Nor am I prepared to say that the words 
“resident and hereditary cultivators’ in the clause to which I 
have referred cover only such persons as are resident and here- 
ditary cultivators and nothing else. 

The second point taken is that the words in the clause “ nor 
to cancel donafide engagements made with such tenants by 
the late incumbent" should be read with the preceding words 
‘resident and hereditary cultivators’ and it should be held -that 
only such resident and hereditary cultivators are protected as 
have entered into engagements with the previous incumbent 
of the $u£mi and not those who have entered into engagements 
not with the former puinsdar, but with subordinate darputnidars, I 
do not think that this can at all be the meaning of the clause which 
clearly disentitles a purchaser of a 4/a/ook to eject any resident 
and hereditary cultivator. The clause prohibiting him from’ 
cancelling bonafide engagements made with such tenants by the 
late incumbent is quite separate from the clause prohibiting 
him from ejecting them. 
^ Thirdly, it is argued that'the raiyati interest of tbe defen- 
dants has merged inthe superior interest given them by the 
miras pottah. As I have said I am not prepared to say that the 
miras pottak has given them any interest superior to that of a 
raiyat at fixed rates. But even if it were so I do not think that 
the doctrine of merger has any application. The cases in- 
which the doctrine of merger usually applies are cases in which 
there are conflicting interests of a superior and inferior character, 
such as the interests of a landlord and tenant. In such a case 
it is absurd to say that thetenant is bound to pay rent tothe land- 
lord when the landlord and tenant are one and the same person 
and therefore the right of tenant may well be said to have 
merged in thatof the landlord. Such was the case of Raja 
Kishendatt Ram v. Raja Mumtas Alt Khan (1) where it was 
said, the relationship of landlord and tenant subsisted between 


(1) (1879) 1 L, R. 6 Calo. 198. 
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the usufructuary mortgagees and the ‘ dirt’ tenure-holders. But 
in a case like the preseat where no inconsistency ia the rights 
arose but all that had happened was that the raiyat obtained a 
greater fixity of tenure I think no question of merger can arise. 
On the findings of fact of the Court below, it seems to me that 
the defendants are resident aud hereditary cultivators within 
the meaning of section 11 of Putni Regulation of 1819 and the 
plaintiffs are not entitled to eject them. The appeal is dismissed 
with costs. ’ 

Against this decision, the plaintiffs preferred an appeal 
under section 15 of the Letters Patent. 

Babu Harendra Narayan Mitter for the Appellants. 

- Babus Ram Chandra Mosumdar, Satis Chunder Ghose and 

Smritis Chunder Ghose for the Respondents. 

The judgment of the Court was delivered by 


Jenkins C. J :—In this case all the Courts decided against 
the appellant. In my opinion they have decided rightly and I 
fail to follow the line of reasoning by which it is suggested that 
a man who was a khudkasht raiyat ceased to hold that position, 
because he came to certain arrangements embodied in a pottak 
which professed to be a grant of miras rights by the darputatdar. 
The matter appears to be clear beyond argument, and we 
dismiss the appeal with costs. 
A. T. M. E, Appeal dismissed. 


Before Sir Lawrence Fenkins, K. C. I. E, Chief Sustice. dnd 
Str Asutosh Mookerjes, Knight, Fudge. 


SIBA PROSAD SAMANTA AND OTHERS 
L^ 


GOSSAIN DAS DUTT AND ANOTHER.* 


Poolbundi charges — Putnk lsaso—Contract—Apportionment of charge by 
Colleator— Contractual right, tf oan be exforced—Suit for dcolaration and 
» injunction, if maiatainadle— Contract, 4f calid— Bengal Embankment Act 
(II B. O. of 1888), Beos. 54, 50, 59, 08, 69, 74— Embankment Act ai the 

tima of contract, repeal af, 
The Collector has no power under tho Bengal Em>ankment Act to take 
away-from the pwtxider, tho benofit of any contractual right which he had 
* Letters Patent Appeal No, 96 of 1911, under section 15 of tha Letters 
Patent, against the decision of Mr. Justice Coxe, dated the 7th April, 1911, in 
Appeal from Appellate Decree No, 2071 of 1909, against the decree of Rabu 
Ambica Oharan Mukerjea Subordinate Judge, Ist Court, of Midnapar, dated 


the 12th July, 1909, modifying that of Babu Lal Behan Chatterjee. Munmf, 
áth Court, of Midnapur, dated the 9th December, 1908. 


May, 80. 


m 


O1viL. 


1818. 
NNI 
Jone, 11, 12. 
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aginst the zemindar and tho patnudar is ontitled to como to the civil Court 
for the purpose of having hia contractual rights vindicated, 

Tere was a stipulation in the ywxi loase that the xemlolars should pay 
the poolaxdi cesses, Embankment charges wore assessed by the Oollootor under 
the Bengal Embankment Act, 1882 and had been apportionad on tho pataidars. 
Tho pxtnidars brought a mit for a declaration that they wore not bound to pay 
thosc charges and that the ordera of the Collector could not bo enforoed and for 


an injanotion against the xemindars from realising thote charges from 
them : 


Held, that the sult was maintalasble, as therc vps reason to apprehend the 
broach of the contract on. which the plaintiff relled. 

The poolbundi obarge in the cass was so similar to. that whioh would kaye 
boon in axislenco at the time of tbe pui. lease 10 1870 that it was within the 
intention of the parties to include such poolbwadi “and it wonld be fair to 
exland the agiesment to the particular oharge arising undor the Aot of 1889, 

There is nothing in the Act of 188% thit would render the agreement 
contrary to the polloy of the law or void for aay other reason. 

Appeal by the Plaintiffs. 

Suit for a declaration that the plaintiffs ibaa were not 
bound to pay foolbund? charges and that the orders of the 
Collector could not be enforced. and for an injunction against 
the defendants, zemindars from realising those charges from 
them. i 
The material facts are stated above. 

The appeal first came to be heard by Mr. Justice Coxe. 
Babu Foy Gopal Gkoska for the Appellants. 
Babu Nanda Lal Banerjee for the Respondents. 


The following judgment was delivered by 


Coxe J.—The plaintiffs in this case are Puimidars under the 
defendants respondents and there is ‘a stipulation in the putni 
that the zemindars shall pay the-foo/bundi cesses... Embankment 
charges were assessed by ths Collector under the Bengal 
Embankment Act, 1882, and have been apportioned on the 
plaintiffs as putuidars. The plaintiffs have brought this suit for 
a declaration that they are not bound to pay these charges and 
that the orders of the Collector cannot be enforced and for an 
injunction against the. defendants from, realizing these charges 
from them. The suit was decreed by the Munsiff but dismissed, 
on appeal, by the Subordinate Judge. The plaintiffs appeal to 
this Court. 

Under section 54 of the Bengal Embankment Act, ‘the 
whole sum assessed as Embankment charges is payable to the 
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Collector by the zemindars of the estates benefited. Under 
section 55, every zemindar is entitled to recover from the tenure- 
holders under him the sums apportioned to those tenures under 
section 59. This apportionment is made by the Collector after 
notice has been given under section 56 that an enquiry will be 
held for the purpose of apportioning amongst the zemindars 
and the tenure-holders the sums so payable; and section 59 
enacts that the Collector shall charge cr apportion the amount 
payable in respect of each estate upon the holders of the tenures 
therein rateably in the proportion of benefit received. When the 
apportionment has been completed, the Collector under section 
68, makes an order specifying the estates and tenures in respect 
of which the sums charged or apportioned are payable; and, 
when that has been cone, the Collector, under section 69. causes 
a copy of the said order to be published with a notice that the 
amounts apportioned on the tenure-holders are payable to the 
.remindars. Taking all these sections together, it is quite clear 
that the Collector is authorized to assess the Embankment charges 
on tenures after due notice and that the tenure-holders are bound 
to pay those sums to the zemindars. There is no means by which 
Government can recover those charges from the tenure-holders. 
The first point taken on bebalfof the appellants is that 
the Collector's orders apportioning the embankment charges on 
tenure-holders, must be subject to any contract, made between 
the tenure-holders and the zemindars ; and that, if such an order 
is contrary to any such contract, it is a nullity. It is said that 
all these orders of the Collector must be construed as being 
passed on the assumption that there is no contract to the 
contrary. There is certainly nothing in the Act to support this 
view and I should have expected that, ifthis had been the 
intention of the legislature, suitable words would have been 
introduced, to indicate that the Collector's proceedings were 
subject to contracts between the parties. And that it was not 
the intention of the legislature to make these orders so subject 
to contracts between the parties may.be inferred from the 
arguments contained in the judgment of the Collector dated sth 
July 1904 onthe objection of the present plaintiffs to pay the 
charges. The Collector pointed out in that order that a contract 
of this’ nature might conceivably make the superior estate 
insolvent, unable to pay the charges itself, and unsaleable for 
arrears of such charges. In such a case, as the Government 
coyld not recover the charges from the tenure-holders, the 
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result would be that they would not be collected at all. On 


"these considerations, I am not at all prepared to accept the 


plaintiff's contention that, if the Collector's order under section 
68 conflicts with a contract between the parties, it must be 
regarded as a nullity. 

Secondly, it is argued that the plaintiffs do not desire that 
the Collector’s order should be set aside but merely that it should 
not be enforced as against them. This distinction is somewhat 
too fine for my appreciation. It seems clear that, if these em- 
bankment charges cannot be realized in accordance with the 
Collector’s order, the Collector’s order is, to all practical intents 
and purposes, set aside. 

Thirdly, it is argued that the matter is concluded by the 
doctrine of 1es judicata ; but I donot think that that contention 
can possibly succeed. The decision of the High Court which 
laid down that the zemindars would be bound to pay the 
poolband: charges was passed in Appeal from Appellate Decree- 
No. 920 of 1880 and could not possibly conclude the defendants 
in this case from pleading that they are not bound to pay the 
embankment charges assessed under an Act which had not been 
passed at the time of the previous decision. 

The fourth point taken'is that the civil Courts are entitled 
to give relief under section 54 of the Specific Relief Act and that 
the present is a suitable case in which such relief should be 
given. No doutt, the Courts have such powers; but it appears 
to me that section 86 of the Embankment Act prevents any 
decree being given to the plaintiffs in the present case. That 
section enacts that orders passed under section 68—(and I have 
no doubt whatever that the order now under criticism was 
passed under section 68)—shall be final and not liable to be 
modified or altered otherwise than as expressly provided in this 
section. Ido not see that any advantage is gained by twisting 
the simple words of astatute and making them mean the precise 
opposite of what they appear to mean. I cannot hold that orders 
passed under section 68 are not finalor are liable to be modified 
or altered at its discretion by a civil Court under section 54 of 
the Specific Relief Act. The words seem to me to be perfectly 
simple and they cannot be evaded in thiscase without doing 
violence to the English lurguage. 

The view of the learned Subordinate Judge that a decree 
in favour of the plaintiffs would interfere with the public duties 
of the Embankment Collector has been criticized andit may 
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not perhaps be sustainable. The effect of the orders of the Em- 
bankment Collector is that the Puzmidars shall pay the charges 
to the zemindars and, if these charges are not. paid, that default 
will not interfere with the duties of the Embankment Collector, 
unless the zemindari estate is thereby rendered insolvent, a 
contingency which is hardly immediate enough to come within 
the scope of section 56, clause (d) of the Specific Relief Act. 

It appears to me that the civil Courts have no jurisdiction 
to modify or alter orders duly passed under section 68 of the 
Embankment Act and accordingly I think that the decision 
of the learned Subordinate Judge is right and dismiss the appeal 
with costs. 

Against this-decision, the plaintiffs preferred an appeal 
under section 15 of the Letters Patent. 

Babus Batdya Nath Dutt and Bhuperdra Nath Ghose for 
the Appellants. 

Babu Nanda Lal Banerjee for the Respondents. 

The judgments of the Court were as follows: 


Jenkins C. J.—This is a suit whereby the plaintiffs seek 
to vindicate a right which they claim under a puint lease in their 
favour executed in 1870. By that document it was provided on 
the part of the zemindar as follows :— We (that is, the zemin- 
dars) shall pay the Government revenue, poo/Zunds and dak cesses. 
You having nothing to do with the same.” The Embankment 
Acts in force at that time were XXXII of 1835 (Government of 
India) and Act VII of 1866 (Government of Bengal), and for 
the purposes of this argument it has been assumed that the 
obligation in respect of embankment charges was on the zemindars 
at that time. Whether that was under Act VII of 1866 in all cases 
we need not now determine, but we will assume the correctness 
of the view that the stipulation which I have read gave practical 
effect to the state of the law as it then stood. These two Acts 
have been repealed and that now in force is Act IT of 1882 of 
‘the Bengal Legislature. There are provisions in that Act under 
which there can be an apportionment of embankment charges as 
between the zemindar and his tenure-holders. There has been 
that which purports to be an apportionment under the Act and 
by it' a certain burden in respect of poo/busds charges has been 
cast on the tenant. At the time of the proceedings before the 
revenue authority a protest was entered against this view on 
the strength of the stipulation in the pute? lease of 1870, But 
the argument failed, and it was held that this made no difference 


June, 19. 


342 
CIVIL 
Ix 
1918, 
iw 
Biha Prosad 
r. 
Godsain Dus. 


LAO 
Jerkins, C.J, 


ly itis. |, 


THE OALOUTTA LAW JOURNAL, [Vor. XVIII. 


for the purposes of the Collector's decision, and arguments were 
advanced in the course of the decision to show how mischievous 
would be the result for which the plaintiff claimed. It may be 
that the Collector merely had to apportion without regard to the 
contractual rights between the parties ; but of this I am confident 
that, he had no power to take away from the plaintiff the benefit 
of any contractual right which he had against the zemindar, 
and that the plaintiff is entitled to come to this Court for the 
purpose of having his contractual rights vindicated. i 
‘The first question then that we have to determine is 
whether ‘this suit can be entertained. At one time I felt some 
doubt as to whether the suit was not somewhat premature, 
and whether the proper method of meeting any claim 
advanced by the zemindar would not^have been by defence 
to the suit ^ But any doubt on that score has been dissipated 
by a cansideration of the provision contained in section 74 which 
vests in the zemindar wide powers of recovery of the amount to 
which he is entitled under an apportionment order. ‘He could 
possibly realize his claim without going to a Court, and therefore 
I felt that it would be right for us to give protection to the 
laintiff now, if he is entitled to,it. More than tbat, it has 
bàen very properly conceded before us that in this case the 
plaintiff does intend to take action notwithstanding the terms 
of the agreement, so that the plaintiff is within the provisions of 
the law which require that it should be shown that there is reason 
to apprehend the breach of the contract on which. he relies. 
Therefore, I think the suit is properly conceived. The only 
question there is whether the plaintiff has the contractual rights 
which he claims. The clause in the futni lease to which I have 
already referred is in wide terms ; and is in. effect an indemnity 
against poolbund: charges. The first point, therefore, we have 
'to'consider is whether that in respect .of which the zemindar 
now. intends to advance a claim is a foo/bund: charge. Admitted- 
The next point for consideration is whether by reason of 
its being a 2oo/bundi charge arising under an Act subsequent 
to the date of the puis. it was outside the intention of the 
parties, so that, though covered by the. words, it would not be 


‘fair to extend the agreement to.this particular charge. There 


again, I think, there can bé no doubt that the poolbunai charge 


‘with which Wwe are concerned in this case is so similar to that 


which. would have been in existence at the time of the fini 
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lease that it is clear it was within the intention of the parties Orvis 
to include sucha fooldundi as that with which we are now 1918, 
concerned. Indeed, the basis of the contract between tbem Siba Prod 
must have been that the pxtutdar was to be exempt from all t- 
charges to which the term poolbundi could reasonably be applied. iam 
Jenkins, O, J. 


Therefore, I think, this second point, is established in the plain- 
tifs favour and that the agreement extends. to the present » 
poolbundi charges though they arise under the Act of 1882. 
This view is, I think, supported by the decision of the High 
Court in Appeal from Appellate Decree No. 920 of 1880, for it 
was there held that the agreement was operative, though prior ` 
to that suit Act VI of 1873 had come into operation and had 
superseded the previous Embankment Acts. 

The final point is whether it is contrary to the policy of the 
law that we should enforce the agreement to which the parties 
came. I fail to see the fine distinction which embarrassed the 
learned Judge in reference to this point. The Government is in 
no way prejudiced by this contract between the zemindar and 
the juimidar. It is merely a contract that the zemindar will 
bear, as between him and the fufurdar, certain charges. If the 
Government have any right against the property of the putnidar, 
this agreement would not prejudice in any. way -the assertion by 
the Government of its claim. I cannot bring myself to see the 
difficulty that there is in the zemindar undertaking to discharge 
a burden in the place of the putuidar or indethhifying the guini- 
dar against this burden. Therefore, the final. point, as appears 
to me, is also in the plaintiff's favour, that is to say, there is 
nothing in the Act of 1882 that would render this agreement 
contrary to the policy of the law or void for any other reason. 

To sum up, in my opinion the decree of the lower appellate 
Court. was erroneous, as was the judgment of Mr. Justice Coxe 
by which it was affirmed. The Munsiff took a correct view. l 

We, therefore, restore the decree of the Munsiff with this 

» variation that we only grant an iajunction restraining the defen- 
dants from realizing Joolbund: and dak charges from the plaintiffs 
in respect of the putni. 

The plaintiffs must receive from the defendants tb&ir costs 
in all the Courts of appeal as well as in the Court of tbe Muni 

Mookerjee J.—I agree. 

A. T. M, i Appeal allowed. 
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Before Str Lawrence Fenkins, K. C. 1. E., Chief Yusüice, and 
Str Asutosh Mookerjee, Knight, Fudge. 


SHEIKH ABDUL RAHMAN 
v. 
JADUNANDAN SINGH JHA AND OTHERS.* 

Spon performanos, ruit for — Agreement to lease share of a amber af joint 
family governed by Mitakshara law—Loaso as to _ entirety, V oan be 
eaferoed fer part, 

A member of a joint family governed by tho Mitakehara law cannot my 
that he has any particular share in the joint family property and cannot make a 
valid alienation of any particular share as his own. 

Sadabart Prasad Sahw v, Foolbash Koer (1) and — Dat v. Narain 
Lai (2) referred to. < 


Hence a lease by a member of a joint family governed by the Mitakshara 
law of his share, is invalid in law and an agreement to lease such a share 
cannot be spectfloally enforced. 

Where a person is jointly interested in an estate with another person and 
purports to deal with the entirety, specific performance will not be granted 
against him as to his share; the plaintiffs only remedy being by way of 
damages, 

Lumley v. Racensoroft (8) referred to. 

Appeal by the Plaintiff. 

Suit for specific performance of a contract to lease. 

Defendants Nos. 1, 2, 3 and one Raghunandan who was not a 
party to the suit, were four brothers, governed by the Mitakshara 
School of Hindu Law, and were joint. Defendants Nos. 1, 2 
aod 3 made a contract with the plaintiff on the roth Sraban 
1315 to give a paini and darjufni lease to the plaintiff in respect 
of the eight annas share held by themselves and Raghunandan 
in a certain mouza in zemindari and putini right and received 
five rupees in part payment of the donus, The four brothers 
subsequently on the 15th Bhadro 1315 gave a joint lease to 
defendant No. 4. Afterwards on the aoth Bhadro 1315, the 
defendants Nos. 1, 2 and 3 made a modified agreement to lease 
their 6 annas share to the plaintiff on a proportionate reduction 
of bonus and fama. The lower appellate Court decreed the suit" 
against defendants Nos. 1, 2 and 3 in respect of their share of 
6 annas. 


* Letters Patent Appeal. No, 158 of 191], onder section 15 of the Letters 
Patent, against the decision of Mr. Justice D. Chatterjee, dated the láth 
August, 191} in Appcal from Appella!e Decree No. 848 of 1910, against the 
decree of T. B. Hamilton, Esq., Pistriot Judge of Purnea, datéd the "th December 
1909, reversing that of Babu la Prasad, Munsiff, 2nd Court, of Kissenganj, 
dated the 39th June, 1909. 


a (1869 8 B. L. R, F. B 31: 13 W. BUF. B, 
1808) L. R 301 À. 116 1185) ; L. B. 15 All, 889, 
(8 (1895) L. B. 1 Q. B. 684 (688 
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The appeal first came to be heard by D. Chatterjee J. on 
the 7th August, 1911. . l 

Babu Fogendra Nath Mookerjee for the Appellant. 

Mouli Nuruddin Ahmed for the Respondents. 

The following judgment was delivered by 


D. Chatterjeo J.— This is a suit for the specific performance 
of acontract to lease. Defendants Nos. 1, 2, 3 and one Reghu- 
nandan who is not before the Court are four brothers. The 
lower appellate Court finds that defendants Nos. 3, 2, 3 made 
a contract with the plaintiff on the 19th Sraban 1315 to give 
a putni and darjuíni lease to the plaintiff in respect of the 
8 anna share held by themselves and Raghunandan in a certain 
mauza in zamindari and putni right, and received Rs. 5 in part 
payment of the bonus, that as Raghunandan did not agree to 
join in the lease the four brothers gave a joint lease to defendant 
No. 4 on the 15th Bhadro 1315 under a lease which was registered 


y and thereafter on the 3oth Bhadro 1315 the defendants Nos. 1, 2, 


E 


and 3 made a modified agreement to lease their 6 annas share to the 
plaintiff on a proportionate reduction of bonus and jama and 
that defendant No. 4 must have taken his lease with notice of 
the contract with the plaintiff. Upon these findings the lower 
appellate ‘Court has given a decree for specific performance 
against defendants Nos. 1, 2 and 3 in respect of their share of 
6 annas., It is contended in second appeal before me that the 
learned Judge is wrong because the defendants Nos, 1, 2 and 3 and 
Raghunandan being members of a joint family governed by the 
Mitakshara law the defendants Nos. 1, 2 and 3 had no definite 
share before partition and cannot be compelled to make an aliena- 
tion which would be invalid in law. It is settled law io Bengal 
that a member of a joint family governed by the Mitaksbara 
law cannot say that he has any particular share in the joint family 
property and cannot make a valid alienation of any particular 
share as his own. See Sadadbart Prasad Sahu vw. Foolbask 
Koer (1), and Balgobind Das v. Narain Lal (a2). The question was 
expressly raised by the defendants in their written statement and 
issue No. 3 was framed in this connection. The learned Judge also 
says that Raghunandan is joint. If that be so I do not see how defen- 
dants can be compelled to execute a putni and darputat lease in 
respect of a 6 annas share in the 8 annas joint property, Such a 
lease would be invalid in law and the Courts will not order that to 
be done which when done would be invalid. Then again the con- 
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tract of the 19th Sraban for leasing 8-annas could not be enforced as 
defendants Nos. 1, 2 and 3 could not contract with respect to the: 
share of Raghunandan and “the contract which was made for 
the whole 8 annas could not be specifically performed with respect 
to the share of defendants Nos. 1, 2 and 3 under the general 
rule that where a person is jointly interested in an estate with 
another person and purports to deal-with the entirety specific 
performance will not be granted against him as to his share; 
the plainuff's only remedy being by way of damages. See Lumley 
v, Rarenscroft (1). If the contract of Sraban cannot be enforced. 
the contract of the 30th Bhadro must be considered a new con- 


' tract and cannot be enforced against defendant No.-4 who had a 


prior valid title on the 1st Bhadro. .In any case I think the decree 
for specific performance is bad. The conduct of defendants 
Nos. 1, a and 3 is extremely reprehensible and they ought to be 
made liable in damages. The lower appellate Court has found 
that they received Rs. 5 as part of the bonus; they must refund. , 
that with interest at I2 per cent. per annum from the 3oth 
Bhadro 1315 and they must pay the whole costs of the plaintiff in 
all Courts. Defendant No. 4 will pay his own costs. -The appeal 
is decreed with the-above modification. 


Against this decision, the plaintiff pretered an appeal under 
section 15 of the Letters Patent. 


Moulvi Nuruddin Ahmed for the Appellant. 
Babu Fogendra Nath Mookerjee for the Respondents, 


The judgment of the Court was delivered by 


Jenkins C. J.—In our opinion Mr. Justice Digambar 
Chatterjee exercised a wise discretion with which we are not 


^ disposed to interfere on appeal. We must therefore dismiss this 


appeal with costs. 


A. T. M. Appeal dismissed. 


(1) (1895) L. R. 1 Q. B. 624 (683). 
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Before Sir Lawrence Yenkins, K, C. 1, E, Chief Fustice and | 
Sir Asutosh Mookerjee, Knight, Fudge. 


MAHARAJADHIRAJ SIR BEJOY CHAND MAHATAP 


: BAHADUR ^ 
Re ey v. 
-CHANDI CHARAN CHATTERJEE AND OTHERS.* 


Ejoeiment, suit for—Image, conseoratiox of — Endowment of land—Image destroyed 
by action of ricer—Censecratlou of another image in the same village— 
Trustees, if to apply the grossed s—Sori ica texure—Hindu Lew— Debutter. 

When an imago bas been mutilated or destroyed, the religious purpose does 
not come to an end and an endowment is not affected by tho destruction’ or 
mnutilation of the image. The religions purpose still survives, and a new image 
may bo established and consecrated in order that it may bo worshipped as 
intended by the original founder, f 

` Purns v. Gopal Lal (V) reforred to. 

When land was given to the defendant for definite purposes namely, that 
he might apply the income thoreof for the purposes of tho service of the 
{mage established by the plaintiff's predeoossor and the imago having ceased 
to exist, a new imago was installed and oonseorated by tho suocemsor of the 
en tower in ihe same village and the defendant declined to apply the procecis 
of the property in the worship of the new {mage : 

Held, that the service tenure came to nn. end and the defendant was not 
entitled to retain possession of the land, - f 

Appeal by the Plaintiff. 
Suit for ejectment. 


The material facts were stated ia the judgment of Core J. 


"The appeal first came to be heard by Mr. Puce Coxe 
on the 18th January, 1912. 

Babus Basant Coomar Bosu and Soroshi Churn Mitra 
for the Appellant, s 

` Babus Ram Chandra  Morzumdar and Karunamoy Bosu 
for the Respondents. 

The following judgment was delivered by 

Coxe J.—This is a suit of an unusual nature. It is said 
that long ago the plaintiffs predecessor consecrated an idol by 
the name of Trilokeswar and made over the lands in suit to one 
Nrisingha Ram in order that the cost of the service of the idol 
might be defrayed from the profits. Nrisingha Ram afterwards 
made over the lands to the defendant with the charge to carry 


* Letters Patent Ap No. 31 of 1912, under section 15 of the letters 
Patent, against the dc of Mr, Justice Ooxe, dated the BOth January, 19132, 
in Appeal from Appellate Decree No 1967 of 1900, against the decree of Baba 
Debendra oy Bose, Additional Bnubordinate J of Burdwan, dated the 
19th April, 1 affirming that of Babu Akshay Kumar Bose, Munsiff, 3nd 
Court, of Katwa, dated the 28th. February, 1908. ! : 


(1) (1908) 8 O. L J. 869 (800). 
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on the worship and pay for the cost out of the proceeds of the 
property. 

The river then swept away the temple. There is some 
conflict of evidence as to what happened to the idol, but it is 
-clear that it is not forthcoming now. The plaintiff has now 
consecrated another idol under the same name and erected 
another temple for it. He now wants that the proceeds of the 
land shall be devoted to the service of this new idol. The Courts 
below have dismissed the suit and the plaintiff appeals. 

The Munsiff held that the allegations in the plaint were 
wholly unproved, that it was not proved that this land was ever 
dedicated to the idol Trilokeswar, or given to the predecessor 
of the defendant in order that he might pay the cost of worship. 
All that was shown, in the Munsiff's opinion was that the 
defendant held this land dedutfer and that the deed assigning it 
to him indicated that he held it for his maintenance and for 


worshipping his family idols including Trilokeswar. The learned _ 
Subordinate Judge in appeal does not come to any definite 1 


finding that the plaintiff has failed to prove that these lands were 
subject to a charge for the worship of Trilokeswar. He 
apparently accepts the deed of assignment as showing that the 


original holder of the land got-the property in suit as debwferto — 


enable him out of the proceeds thereof to carry on the worship 
of the idol Trilokeswar Shiva and family idols. 

It seems to me that even if the lands were given in trust 
for the worship of the idol, the plaintiff could not succeed unless 
he showed that this second idol could fairly be regarded as a 
continuation of the first. Clearly the plaintiff could not, by the 
simple expedient of calling the idol by the same name, erect a 
temple in Calcutta half a century later and callon the defendant 
to devote the proceeds of the land to its service. On the other 
hand if the new temple had been erected immediately after the 
destruction of the old one and as close to the original: situation 
as was possible, there coald be little doubt that if the land was 
originally liable to the charge of the service of the old idol it would 
continue liable to the charge of the service of the new one. 

Now in the present case the Subordinate Judge finds that 
the old temple was swept away forty years ago and that "this is 
practically speaking a new Shiva with an old name.” Even 
supposing therefore that the lard was given iu trust originally, 
the plaintiff cannot in my opinion call on the defendant to defray 
the cost of service of the new idol, i 
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As for the prayer for resumption of the land the plaintiff 
must establish affirmatively that the land was originally given 
in trust. The Munsiff found this definitely against’ him. The 
learned Subordinate Judge is not so definite but the passage 
Ihave quoted above indicates to my mind that he did not 
intend to displace the  Munsiffs finding and thought the 
evidence insufficient. 

Accordingly the appeal is dismissed with costs. 

Against this decision, the plaintiff preferred an appeal under 
section 15 of the Letters Patent. 

Babus Basant Coomar Bose and Sorosht Churn Mitra for 
the Appellants. 

Babu Karunamoy Bose (with him Babu Ram Chandra 
Mosumdar) for the Respondents. 

The judgment of the Court was delivered by 

Mookorjee J.—This is an appeal by the plaintiff in a suit 
which has been described by the Courts below as a suit of a 
novel description. The defendant is in possession of a land 
which originally belonged to the predecessor of the plaintiff, 
the Maharaja of Burdwan. More than halfa century ago the 
then Maharaja established an image of skiva and named it 
Trilokeswar shiva after himself. The allegation of the plaintiff 
is that the land in dispute was made over to the predecessor 
of the defendant in order that the income might be applied 
for ths worship of the image so established. The Maharaja 
asserts that about forty years before the commencement of this 
litigation, the site on which the temple of sheva stood was 
washed away by the river Bhagirathi, that the image itself was 
broken to pieces, that since that time the broken image has been 
worshipped by the predecessor of the defendant, that the 
Maharaja has recently established a new image of skiva in a 
newly constructed témple in the same village, and that the 
defendant has refused to perform the worship of this image. 
+The plaintiff therefore asks for relief in the alternative in this 
mauner. He prays in the first place that the defendant may be 
compelled to perform the worship of the newly established 
image; in the second place, that the defendant may be called 
upon to provide out of the income of the land in his possession 
the articles necessary for the worship of the image, and finally 
that if the defendant refused to perform the worship or to supply 
the articles necessary in that behalf, a decree, may be made 
against him for ejectment, 
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The defendant repudiated his liability to perform the 
worship. His case was that the land had been granted to his 
predecessor for the worship of his family idols and that neither 
he nor his predecessor was ever under any obligation to. perform 
the worship of the image Zrilokeswar shiva. The suit has been 
dismissed by all the Courts below. 

On the present appeal it has been contended that, upon 
the facts found, there is no answer to the claim. The defendant 
has produced an arpannamak executed in his favour by his 
predecessor in 1882. In so far as this deed of transfer contains 
an admission by his predecessor it may be used against him.. The 
arpannamah recites that the land had been granted by the 
Maharaja of Burdwan to the predecessor ofthe defendant iu 
order that the income thereof might be applied for the worship 
of his family idols and also of Zrio£eswar shiva. lt has been 
argued on behalf of the defendant respondent in this Court 
that this at best indicates that the dedication, if any, was for 
the benefit of the family idols of the defendant, as also of the 
image established by the Maharaja. It is answered that the 
defendant cannot use in his favour an admission by his prede- 
cessor in his own interes". Under the circumstances it is clear 
that the property must have been made over by the Maharaja 
to the predecessor of the defendant in order that the income 
might be applied for the worship of the image Zrtlokeswar shiva. 
The question consequently arises whether this trust came to 
an end when the temple was washed away and the image was 
broken. On behalf of the respondent it has been contended 
on the authority of a text of Hayasirsha quoted afd translated 
in Shastri Golap Chandra Sarkars Hindu Law, Fourth 
Edition, page 471 that when an image has been mutilated or 
destroyed, it may be renewed of the same material of the same 
size and in the same place, and that this renewal must be made 
on the second or on the third day. In our opinion this text 
does not assist the contention of the respondent. This text. 
shows that when an image has been mutilated or destroyed, 
the religious purpose does not come to an end, and as pointed 
out by this Court in the case of Purna Chandra Bysack v. 
Gopal Lal Seit (1) the endowment is not affected by the destruc- 
tion or mutilation of the image. The religious purpose still 
survives, and a new image may be established and consecrated 


in order that it may be worshipped as intended by the original 


(1) (1808) 8 O. L. J. 862 (890) 
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founder. Were the contention of the respondent to prevail, 
the endowment would come to an end, if, as has happened in 
this case, the land upon which the temple stood was washed 
away by the action of the river. This view is not supported 
by any text or any principle of the Hindu Law which has been 
brought to our notice. It is on the other hand clearly opposed 
to the principle recognized by a Full Bench of this Court in 
the case of Bhupati Nath Smrttitirtha v. Ram Lal Maitra (1). 
If then the endowment was not destroyed when the land upon 
which the temple stood was washed away and the image was 
broken, what has happened since then to alter the position of 
the parties? The defendant is in the same position as if 
he held a servicetenure: The land was given to him for a definite 
purpose, namely that he might apply the income thereof for 
the purposes of the service of the image established by the 
Maharaja. Thatimage has ceased to exist and a new image 
has been installed and consecrated by the successor of the 
Maharaja and it has been named after the original founder, 
Trilokeswar shiva. ltisin the same village. There is no con- 
ceivable reason why the defendant should decline to apply the 
proceeds of the property in the worship of the idol This he 
has deliberately refused to do. The Court cannot compel him 
to perform the worship, when he repudiates his obligation in 
that behalf. The only course which the Court can adopt under 
such circumstances is to hold that the service tenure has comg 
to an end, and the defendant is not entitled to retain possession 
of the land. This is clear from the decision of this Court in 
Hurrogobind Raka v. Ramruino Dey (2) and in Ansar Ali 
Femadar v. C. E. Grey (3). 

Thé result, therefore, is that this appeal must be allowed 
and the decrees of the Courts below discharged ; the suit will 
stand decreed, and the defendant must deliver possession of 

.the property to the plaintiff. The plaintiff will be entitled to 
*his costs in all the Courts. i 
The claim for mesne profits is abandoned. 


A. T. M. Appeal allowed | suit decreed, 


(1) (1809) I, L. B. 87 Oslo. 128; 100, L J. 985 — 
(2) (1878, I L. B, á Oslo. 67. 
(3) (1905) 20. L. J, 108. 
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Chandr Ci "Charan. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. i 


DHIRAJ BALA DASI 
: v. 

GOPAL CHANDRA MUKHOPADHYA.* 
Lidel—Aulioous proseoution— Proceedings wader Bengal Disorderly Houses 
Act (III B. C. of 1908)— Limitation Act (IX of 1808), Soh, I, Arts 83, 94. 

When proceedings are taken against & person under the Bengal Disorderly 
Honses Act, he cannot be said to be maliciously prosecuted, 

An allegation by the defendant in hisreport tothe Magistrate in procoed- 
ings under the Bengal Disorderly Houses Aot comes under Artiole 24 of the 


Bchedule I of the Indian Limitation Act and a suit should be instituted within 
one year from the date of the libel, 


Appeal by the Plaintiff. 

Suit for damages. : 

In 1907, the defendants took proceedings under the Bengal 
Disorderly Houses Act on the allegation that the plaintiff was 
a woman of no character and used her house for purposes of 
habitual prostitution. The Magistrate afcer enquiry made an 
order on the 2nd October 1907, upon her to discontinue such 
use of her house within a specified period. In 1908 the plaintiff 
brought a suit against the defendant and the Secretary of State 
for India in Council for declaration that she was a woman of 
good character and that the order of the Magistrate had been 
erroneously made. That suit was decreed in her favour by the 
Court of first instance on the ryth February, 1909. An appeal 
against that decree was withdrawn on the 20th April, 1909. 
The plaintiff commenced the present action on the 16th April 
1910 for damages in respect of what was described as a malici- 
ously false suit, but in the plaint she claimed damages on account 
of defamation and bodily and mental pain. The Courts below 
dismissed the suit as barred under Article 23 of the first Schedule 
of the Indian Limitation Act. 


Babus Sib Chandra Palit, Bira; Mohan Mojumdar and 
Khirode Narain Bhuiyan for the Appellant. 

Babu Fyotts Chandra Hasta for the Respondent, 

The judgment of the Court was delivered by 

Mookerjee J.— This is an appeal by the plaintiff in a suit 
for damages. Her case is that although she is a respectable woman, 

*Appeal from Appellate Decree No 1530 of 1011, against thedeoree of 

Babu Surendra Nath Mitre, Subordinate Judge of Midnapur, dated the 20th 


Maroh 1911, affirming that of Babu Gopal Obandra Bosu, Munsiff of Tamluk, 
dated the@ist June, 1910, 


a 
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the defendants took proceedings against her in 1907 under the 
Bengal Disorderly Houses Act of 1906 on the allegation that 
she was a woman of no character aud used her house for 
purposes of habitual prostitution. The Magistrate enauired 
into the matter and made an order upon her to discontinue 
such use of her house within a spacified period. Tnis order was 
made on the 2nd October 1907. In 1908 the plaintiff brought a 
suit against the defendants as also against the Secretary of State 
for India in Council for declaration that she was a woman of 
good character and that the order of the Magistrate had been 
erroneously made. That suit was decreed in her favour by the 
Court of first instance on the 17th February 1909. An appeal 
was preferred against that decision but was withdrawn on 
the zoth April 1909. The plaintiff commenced the present 
action on the 16th April 31910 for damages in respect of 
what is described as a malicious false suit; but in the plaint 
she claims damages on account of defamation and bodily and 
mental pain. The Courts below have concurrently dismissed 
the claim on the ground that the suit was in its essence one for 
damages for malicious prosecution and was barred under 
Article 23 of the first schedule to the Indian Limitation Act, 
1908. On behalf of the appellant, it has been largued that 
Article 23 has no application, because it cannot be contended 
with any show of reason that the suit is for damages for malicious 
prosecution, We are of opinion that this contention is well- 
founded. When proceedings are taken against a person under 
the Bengal Disorderly Houses Act, 1906, he is not prosecuted, 
The order passed upon such a person is to the effect that he 
should discontinue the use of the house for purposes of habitual 
prostitution.lt is only when he fails to comply with such order 
witbin the period stated that the Magistrate imposes upon him a 
fine. Weare of opinionthat when proceedings are taken against 
any person under this statute, it cannot be said that he has been 
maliciously prosecuted. At the same time, we are of opinion 
that the present suit must be dismissed on the ground that it 
is barred under Art. 24 of the first schedule to the Limitation 
Act. Article 24 providesthat a suit for compensation for libel must 
be instituted within one year from the date when the libel is 
published, If the case of the plaintiff is well-founded on facts, 
the allegation made by the defendants in their report to the 
Magistrate that she was a woman of no character and used 
her house as a brothel, was a libel, Conjequently the suit should 
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Orvrn, have been instituted within one year from the date of the libel. 

1918. In this view, we are supported by the decision in Zs&rr v. 
Dhiraj Pala Dest Muhammad Hadi(1). 

The result is that the decree ofthe Subordinate Judge is 
Subs affirmed, though not for the reason assigned by him, and this 
Mookerje, J. appeal is dismissed with costs. 

A. T. M, Appeal dismissed, 
(1) (1903) I. L. B. 24 AIL £63, 


v. 
Gopal Chandra. 


Before Sir Asutosk Mookerjee, Knight, Fudge, and Mr. Fustice 


Beaches oft. 
ACHHUTANAND BHATTACHARJI 
OrvIL. v 
pus RAM NATH BHATTACHARJI.* 
May, 1. Mortgage suit— Equity of redeam pion, purchaser of—Instrunont, alteration of— 


Insertion of clauso for compound intorast— Material alteration — Burden 
ef proaf—Appellats Court, power of, at the nal decision of appoal, r4 

When a mortgagee seeks to hold the property in the hands of the purchaser 
of the equity of redemption liable for the mortgage debt, the latter is entitled to 
establish to the satisfaction of the Oourt that the conduct of the plaintiff has 
been such that no Court of equity will assist him, Henoe the purchaser of the 
equity of redemption is at liberty to raise the question of the legality of the 
mortgage instrament. n 

Any change in an instrument which causes it to speak a different langnage 
in legal effect from that whioh ıt omglually spoke, which ohanges the legal 
identity or character of the instrument, either in its terms or the relation of the 
parties to it, fs a material change, or, technically, an alteration, and such 
a change will invalidate the instrument against all persons not consenting to the 
change, 

Henoe an addition of a clause for payment of compound insterest witha 
out the knowledge and consent of the mortgagor is a material alteration of the 
instrament - 

Sulton v. Toomer (1), Warriagton v, Eiriy (2) and Draper v, Wood (8) 
referred to, i 

Gour Ohandra v. Prasanna Kumar (4) followed, 

- The principle on which the above rule is based is that no man shall be 
permitted, on grounds of public polloy to take the chance of committing" a 
fraud without running any risk of loss by the event when it is detected; and 
that by tho alteration the identity of the instramsnt is destroyed and to hold 
qne of the parties liable under such orroumstanoes would be to make for him a 


* Appeal from Appellate Decrea No. 1276 of 1010, against the decree of 
Babu Bankim Chandra Mitra, Subordinate Judge of Burdwan, dated the 18th 
December, 1909, reversing thatof Biba Ambio& Ohandra Majumdar, Manaiff 
of Burdwan, dated the 16th December, 1908. 


(1) (1837) 7 B. & O, 416. (3) (1858) 2 E. & B, 768, 
a) (18781) 113 Mass, 815. 
(4) (1906) 3 0, La J, 868; I. L B. 88 Onlo 813, 
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contract to which be never agrecd. The rule is not based upon any teclmical 
or peculiar features of English jurispradence. 

The barden Mes upon the purchaser of the equity of redamption to establish 
that a clause for payment of compound interest was an alteration made 
subeoquent to the execution of the instrument and without the knowledge 
and consent of the executant. : 


It is open to the appellate Court at the time of the final decision of the 
&ppeal to consider the whole appeal and docido according to the correot view 
of the matter, 

Appeal by Defendant No. 2. 

Suit to enforce mortgage security executed by defendant 
No. 1. 

Defendant No. 2 was the purchaser of the equity of redemp- 
tion. The Court of first instance held that the mortgage bond had 
not been attested as required by law and passed a personal decree 
against defendant No. 1. As regards interest, the Court found 
that after the execution of the bond and before its registration, 
the mortgagee interpolated a clause for payment of compound 
interest, and passed a decree for simple interest against defen- 
dant No. r. Oa appeal it was held that the mortgage bond had 
been duly attested but the question whether or not the clause 
for payment of compound interest bad been interpolated after 
execution of the bond without the knowledge and consent of the 
executant, was not considered. Oa appeal to the High Court, 
the case was remanded for the decision as to interpolation and 
the Subordinate Judge returned his finding that the question must 
be answered in the affirmative. The whole appeal was then heard 
by the High Court. 

Babs Manmatha Nath Mukherjee for the Appellant. 

Babu Brojendra Nath Chatterjee for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the second defendant 
in a suit to enforce a mortgage-security executed in favour of 
the plaintiff by the first defendant on the 26th May, 1904. The 
loan was repayable on the 13th April, 1907. The present suit 
was commenced on the 24th April, 1908. The claim was resisted 
by the second defendant who is a subsequent purchaser of the 
equity of redemption. The Court of first instance held that 
the instrument had not been attested as required by law 
and was consequently not operative asa mortgage-bond. In 
this view, a personal decree was made against the first defen- 
dant, and the suit was dismissed as against the second defendant. 
As regards interest, the Court found that the first defendant 
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o 


oa had agreed to pay simple interest at the rate of two per 

1918, cent, per month, but that after the execution of the mortgage- 

Vv . . . . 
Achhutanand bond and before its registration, the mortgagee interpolated 


a clause to the effect that upon interest in arrears interest 
— would be payable at the same rate as upon the principal 
Mooherjes, J. . 

abs sum. The Court consequently made a decree for simple 
interest as against the first defendant. The plaintiff appealed 
to the Subordinate Judge. On the appeal, it was held that 
the mortgage bond had been duly attested. Consequently the 
decree of the Court of first instance was discharged and the 
usual mortgage decree made. The Subordinate Judge did not 
however, consider the question, whether or not the clause for 
payment of compound interest had been interpolated after 
execution of the bond without the knowledge or consent of the 
executant. The second defendant has appealed to this Court 
against the mortgage decree. The appeal was heard in the 
first instance by Mr. Justice Richardson; he sent down an issuesf: 
to the Subordinate Judge to the following effect—was the, 
bond altered after its execution without the knowledge and 
consent of the first defendant by the addition of the stipulation 
for the payment of compound interest ? The Subordinate Judge 
-has returned his finding that the question must be answered in ~w 
the affirmative. The position, therefore, is that after the ~. 
mortgage bond had been executed py the first defendant, the 
mortgagee interpolated therein a clause for the payment of 
compound interest without the knowledge and consent of the 
mortgagor, It has now been argued on behalf of the second 
defendant, upon the authority of the decision of this Court 
in the case of Gour Chandra Das v. Prasanna Kumar Chandra (1) 
that the instrument is inoperative as a mortgage bond and that 
consequently the suit must be dismissed as against him. On 
behalf of the plaintiff respondent, it has been argued, frst, that 
the Subordinate Judge has erroneously thrown upon him the 
burden of establishing that the clause for the payment -of 
compound interest was not an interpolation ; secondly, that the 
judgment of Mr. Justice Richardson is conclusive upon the 
question of the legal effect of the bond as altered ; thirdly 
that the second defendant who purchased the property subject 
to the mortgage is not at liberty to raise the question of the 
legality of the mortgage instrument ; fourthly, that the insertion 
of a clause for payment of compound interest after the execution 


t. 
Ram Nath, 


.. . (1) (1906) 8.0, L, J. 868; 10 0, W. N. 788. 
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of the bond, without the knowledge and consent of the mortgagor, 
is not a material alteration invalidating the instrument ; and 
fifthly that the rule on this subject, as recognised in English Juris- 
prudence should not be applied to this country. In our opinion, 
each of these contentions is entirely untenable, 

As regards the first ground, it need not be disputed that tie 
burden lies upon the defendant to establish that the clause in 
question was an alteration made subsequent to the execution of 
the instrument and without the knowledge and consent of the 
executant. This burden, however, has been discharged and 
the Subordinate Judge has found upon the evidence that the bond 
was altered as specifically alleged by the second defendant in his 
written statement. 

As regards the second ground, it is plain that Mr. Justice 
Richardson did not decide that if it was ultimately found that the 
clause for payment of compound interest was an interpolation 
the plaintif- would still be entitled to enforce the mortgage- 
bond and claim thereunder simple interest at the rate of.two 
per cent. per month. But, even if there had been such an 
expression of opinion, it would have been open to this Court 
at the time of the final decision of the appeal to consider the: 

» whole appeal and decide according. to the correct view of the 
matter : Aftatunnessa v. Kailash Chandra (1), Ganendra Nath v. 
Surya Kant (2), Lachman v. Yamna (3), Mubarak v. Bihari (4) 
and Hanuman Das v. Gursakay Singh (5). 

As regards the third ground, it has been urged that the 
conveyance under which the second defendant claimed title, 
shows on the face-of it that he assumed payment of the mortgage 
debt. On this basis, it has been contended that he at any rate 
cannot raise the question of the legality of the mortgage instru- 
ment. There isin our opinion no substance in this argument. 
It may be assumed for our present purpose that the second 
defendant did as a matter of fact pay to the first defendant a 
smaller amount of consideration than he would have done if the 
property had not been encumbered. Bat that is a matter entirely 
between the vendor and the purchaser. When the plaintiff seeks 
to hold the property in the hands of the second defend ant liable 
for the. mortgage debt, the latter is entitled to establish to the 
satisfaction of the Court that the conduct of the plaintiff has 


been such that no Court of equity will assist him. Consequently, 


this defence i is available to the second defendant. 


(1) (1905; 18 C, L J. 359. 
(2 1913) 17 0. WN. 462 (4) (1884) LL R 18 an. 206 
(8) (1887) L. L. R, 10 All. 163, (5) (1909,18 C, L, J, 18 
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As regards the fourth ground, it has been urged that the 
addition of a clause for payment of compound interest without 
the knowledge and consent ofthe mortgagor is not a material 
alteration of the instrument. This contention is clearly unsound. 
As was pointed out by this Court in the case of Gour Chandra 
Das v. Prasanna Kumar Chandra (1) any change in an instrument 
which causes it to speak a different language in legal effect 
from that which it originally spoke, which changes the legal 
identity or character of the instrument, either in its terms or the 
relation of the parties to it, isa material change, or technically, 
an alteration, and such a change will invalidate the instrument 
against all persons not consenting to the change. A covenant 
for the payment of interest is obviously avery material part of the 
mortgage-bond ; and it is well-settled that the alteration of the rate 
of interest or the addition of a clause for the payment of interest 
is a material alteration of the instrument: Sutton v. Zoomer (2), 
Leonard Warrington v. John Early (3) and Draper v. Wood (4) 

As regards the fifth ground, it has been contended that 
the rule on this subject as recognised in English Jurisprudence 
should not be adopted by this Court. The principle on which 
the rule in question is based was explained by this Court in the 
case of Gour Chandra Das v. Prasanna Kumar Chandra ( 
namely, that no man shall be permitted, on grounds of public 
policy, to take the chance of committing a fraud without runniog 
any risk of loss by the event when it is detected ; and that by 
the alteration the identity of the instrument is destroyed and 
to hold one of the parties liable under such circumstances would 
be to make for him a contract to which he never agreed. The 
rule itself obviously is not based upon any technical or peculiar 
features of English Jurisprudence and there is no conceivable 
reason why it should not be applied to this county. 

The result is that this appeal is allowed, the decree ofthe 
Subordinate Judge set aside and that of the Court of first 
instance restored. The suit will stand dismissed with cdsts 
as against the second defendant, but there will be a personal 
decree against the first defendant, as directed by the Court of 
first instance. In view of the conduct of the plaintiff respondent 
as also in view of the fact that the case has been -twice argued 
before this Court, we assess the hearing fee in this Court at 
eight gold moburs. : : 

A. T. M. Appeal allowed. 


(1) (1900) 3 O. L, J, 868; 10 C, W, N. 788 (3) (1858) 2 H.and B. 763, 
(9) 6827) 7 B. end D, 416, nik (4) (1875) 118 Mass, 815, 





Vor, XVIIL] didu cotet. 


CIVIL RULE. 


Before Sir Asutosh Mookerjes, Knight, Fudge, and 
Mr. F¥ustice Beachcroft. 


HANSESWAR GHOSE 
U 


RAKHAL DAS GHOSE.* 


Insolteney prooseduAng — Reosicsr, appolatmant of—Recercer acting in cmosss. of 
Mls guthority— Third person, remody of—Prociecial Insolcsnoy Aot (III 
of 1007), 860, 98 —' Parson aggrisced,’ 


When a Receiver has bean appointed under the Provinolal Insolrenoy Act, 
he becomes an officer of the Oourt, and if he fs about to act in excess of his 
authority, it is competent to a stranger to bring tbat fact to the notice of tbe 
Court, which has inherent power to review the conduct of the Reoelver and 
to make an appropriate order so that the stranger may not be prejudioed by 
ao unlawful. act of ita own offioer ; and for this purpose, the Court may hold a 

Vu ‘A person aggrieved’ in section 32 of the Provinolal Insolrency Act moans 
a person who has suffered a legal grievance; a man against whom a decision 
has bean pronounced which has wrongfully deprived him of someth{ng or 
wrongfully refused him something or wrongfully affected his title-to something, 
and does not mean & person who ras lost & benefit which he might have 
obtained, if an order has been made 

Beparts Sidebotkas (V) followed. d. 

Darmg the pendency of proceedings under the Provinolal Insolvency Act, 
the mortgagee in exeoution of his mortgage decree purchased tho "properües 
under mortgage, The mortgagor was subsequently adjudged an insolfent ind a 
Beoelver was appointed with a direction to act in accordance with law,. On 
the 25th July, 1911, the Revelver sent to the Court a sale proclamation in 
which he inoluded the properties purchased by the mortgagee. The sale pro- 
clamation was served on the Jet August, 1011, On the 28th August, 1011, 
the mortgagee purchaser appeared in Court and presented a petition of objec- 
tion in which he stated that the Heoe(ver had no authority to sell the pro- 
porties purohased by him : 

Heid, that section 33 of the Pioviuorl Insolvonoy Act had no application 
to such a case. : g , 

Applications for revision by the Morlgagee auction-pur- 
chaser. j 

The material facts are stated above. ] 

Babu Bepin Chandra Mullick for the Petitioner. 

Na one for the Opposite Party. 


The judgment of the Court was delivered by 
Mookerjee J.—We are invited in this Rule to set aside an 
*Olvil Rules Nos 24 and 35 of 1918, with Appeals from Orders Nos. 567 and 
568 of 1912, against the orders of M, Yus Dusirict Jud B 
dated the 28th August, 1919. Mis LL S 
(D (1870) 14 Ob, D. 458. 
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order by which the Court. below has refused an application’ 
ostensibly made under section 22 of the Provincial Insolvency 
Act of 1907. The petitioner alleges that he obtained a mort- 
gage decree against one Rakhal Das Ghose on the 20:h March, 
1908. That decree was made absolute on the 7th December 1909. 
Before the decree could be executed the mortgagor made an 
application in insolvency on the 31st May 1910. During the 
pendency of the proceedings under the Insovency Act, the 
decree was executed and the mortgagee purchased the properties 
at the execution sale on the 24th November 1910. The mort- 
Bagor was subsequently adjudged an insolvent on the 31st 


'May.1911, and -a Receiver was appointed on that date with 


direction to act in accordance with law. On the 25th July 1911, 


the Receiver sent to the Court a sale proclamation in which 


he included the properties purchased by the petitioner. The 
sale proclamation was served on the 1st August 1911. On the 
28th August 1911, the mortgagee purchaser appeared in Court 
and presented a petition of objection in which he stated tha 
the Receiver had no authority to sell the properties purchased 


by him. His application was based on the allegation that the. 


properties in question had ceased to be part of the estate of the 
insolvent long before the receiver had been appointed ; and that, 
the Receiver was not competent to sell properties which did not 

in reality belong totheinsolvent. The Court summarily sgead 
the objection on the ground that it had been made after the expiry 
of 21 days from the date of the order of the Receiver. The pro- 
priety of this order is assailed before us, and the question in contro- 


"versy is, whether section 22 has any application to the matter. 


Section 23 provides that if the insolvent or any of the 
creditors or any other person is aggrieved by any act or decision 
of the receiver, he may apply to the Court, and the Court may 
affirm, reverse or modify the act or decision complained of 
and make such order as it thinks fit. The petitioner is not 
the insolvent, nor ishe one of the creditors, because his case 
is that he ceased to be a creditor when the execution sale took 
place. Is he, then, a person aggrieved by any act of the 
Receiver? The act of the Receiver which he challenges is the 
issue of the sale proclamation ; and the question arises, whether 
he can be said to be aggrieved by that act of the Receiver. Now, 
it was pointed out by Mr. Justice James in Axparte Sidebotham (1) 
that ‘a person aggrieved’ means a person who has suffered a 
legal grievance; a man against whom a decision has been 


(1) (1879) 14 Ch. D..458. 
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pronounced which has wrongfully deprived him of something or 
wrongfully refused him something or wrongfully affected his 
title to something ; and does not mean a person who has lost a 
benefit which he might have obtained, if aa order had been made. 
Iftheallegations of the petitioner are well-founded on fact, the 
intended zale by the Receiver cannot affect his title, because the pro- 
perties in question are no longer the properties of the insolvent. 
Consequently, he cannot be deemed to be a person aggrieved by 
the act of the Receiver. Section 22 of the Provincial Insolvency 
Act has consequently no application to the case before us. 

But it does not follow that the Court is not competent to 
deal with the objection taken by the petitioner. When a 
Receiver has been appointed, he becomes an officer of the Cour’, 
and if he is about to act in excess of his authority, it is com- 
petent’ even to a stranger to bring that fact to the notice of the 
Court, which has inherent power to review the conduct of the 
Receiver and to make an appropriate order so that the stranger 
may not be prejudiced by an unlawful act of its own officer j 
and for this purpose, the Court may hold a summary enquiry. 
This view is in accord with that taken in the cases of Axparte 
Cochrame (1), Searle v. Choate (2) and Jn re Rasul- Haji 
Cassum (3). The inference follows that the application made 
by the petitioner to the Court below must be entertained and 
an engüiry heldinto the truth or otherwise of his allegation ; 
but the application is not one under section 22 of the Provincial 
Insolvency Act and is consequently not subject to- the period 
of limitation prescribed by the proviso to that section. 

The result is that this Rule is made absolute, the order of 
the Court below set aside and the case sent back to that Court 
for enquiry, whether or.not the allegations of the petitioner 
are well-founded. If it is found as a fact that the petitioner 
has acquired a valid titlo to the properties by his purchase at the 
mortgage sale on the 24th. March 1910, the Receiver plainly cannot 
proceed to sell them as the properties of the insolvent. As the 
application has not beep opposed, we make no order asto costs. 

It is conceded that this order will eer the other Rule 
(25 of 1913). 

The appeals (M.A. Nos. 567 and 568 of 1912) are dismissed 
under Order 41, Rule 11 of the Code of Civil Procedure. 

A. T. M, ules made absolute. Cases sent back: Appeal dismissed 
under O. 41, R. L1, C. P. C. 


teats Cor B. 20 Eq. Cas, 282. 


(2) (1894) 35 Ch. (8) (1810) 13 Bom. L. R 13. 
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.Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fusice 
Beachcroft. 


ASHI BHUSAN DASI " 
v 


x PELARAM MANDAL.* 


‘Decree, suecuiioR of — Deoreo against alleged adopted minor son— Adoption proced 
incallé ~Quardian-ad-litem real representative—Guardian-ad-hiem, 1/ cas 
bo procesdad against. ` 

"In a deoree obtained In a claim for mesno profits against an alleged adopted 

minor son as the reprosentative of the wrong-duer, who was touud fn another 

suit to bo not validly adopted, the decree-holder could not proceed against the 
judgment-debtor, as he had not received any assets of the wrong-doer ; nor 
could he ask the Oourt to substitute the neme of the real representative, who 

Waa appointed guardian-ad-lidew, in tho decree ; nor could he proceed against 

the gxardiax-ed-litew Tho remedy of the deoree-holder was by way of a suit 

against the legal representative. i i 


Mohunt De; v, Nil Kowkl Dewan (1) and Joy Chandra v, Sriaath (2) 
referred to, i 


H 


Rule obtained by the alleged Judgment-debtor. 


Application for execution of decree. - 


: On the 8th February, 1909, the opposite party obtained a 
decree for mesne profits against Surendra Nath Roy, whom he 
described as the infant adopted son of Punchanon Roy. His 
claim was against Panchanon Roy ; but before he could commence 
his suit," Punchangn died. He accordingly sued the alleged 
infant adopted son represented by Ashi Bhusan Dasi (the peti- 
tioner in this Rule) as mother and guardian-ad-litem, and obtained 
a decree, Before execution was taken on the basis of this decree, 
in another suit tried by a Court of.competent jurisdiction, it was 
declared that the infant had not been validly adopted. The decree- 
holder after fruitlessly applying for execution, made an application 
that Ashi Bhusan Dasi might be substituted in place of Surendra 
Nath Roy in the decree and that execution might proceed 
against her. Tne order was made exfarde and io proceedings in 
execution the properties in the hands of Ashi Bhusan were sold 
and purchased by the decree-holder himself. 


Babu Hirendra Nath Ganguii for the Petitioner. 


Babu Abinas Chandra Cha&ravarti for the Opposite Paity. 
* Qivil Bulo No 44Oof 1918, against an order of Babu Bopin Behary (chose, 
Munsiiff of Midnapur, dated the 25th February, 1918 


(1) (1899) 4 O. W. N. 883. 
(3) (1904) 1 O. L, J, 38; I. T, B. 82 Calc. B57. - 
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The judment of the Court was delivered by 

Mookerjee' J——We are invited in this rule to set aside 
proceedings in execution of a decree for money, which have 
been taken under circumstances of a somewhat exceptional 
character. Oa the 8th Februiry 1909, Pelaram Muindal, the 
opposite party in this Rule, obtained a decree for mesne profits 
against Surendra Nath Ray whom he described as the infant 
adopted son of  Panchanon Roy. His claim was against 
Panchanon Roy; but before he could commence his suit, 
Panchanon died. He accordingly sued the alleged infant 
adopted son represented by Ashi Bhusan Dasi as mother and 
guardian-ad-iitem, and obtained a decree. Before execution 
could ba taken on the basis of this decree, in another suit tried 
by a Court of competent jurisdiction it was declared that the 
infant had not been validly adopted. The  decree-holder, 
however, proceeded to attach properties which formed part of 
ths eatate of Panchanon Roy. Objection was thereupon taken 
by Ashi Bhusan Dasi, who claimed to bein possession as the 
widow of Panchanon Roy. The objection was allowed, and 
there isnoroom for controversy that it was allowed very 
properly. The decree-holder then proceeded to make an 
application that Ashi Bhusan Dasi might be substituted in 
place of Surendra Nath Roy, in the decree and that execution 
might proceed against her. Tne order was made ex-parte, and 
in proceedings in execution, the properties in the hands of Ashi 
Bhusan Dasi have been sold and purchased by the decree-holder 
himself. In our opinion, these proceedings are entirely without 
jurisdiction and must be set aside. The decree was obtained 
against Surendra Nath Roy as the representative of Panchanon 
Roy, and could be executed against him to the extent of the 
assets in his hands. Admittedly there are no assets in his hands 
because heis not the adopted son of Panchanon Roy. The 
decree-holder has not got any decree against Ashi Bhusan Dasi 
' and he is not entitled to ask that her name be substituted 
in the place of Surendra Nath Roy. If we were to give eífact 
to the contention of the decree-holder, the result would be 
really a new decree in his favour against Ashi Bhusan Dasi. 
But it has been argued that she is bound by the decree against 
Surendra Nath Roy, the alleged adopted son, because she acted 
as his guardian-ad-litem. It is plain however that she is in no 
way bound by the decree made against Surendra Nath Roy : 
Mohunt Das v. Nil Komul Dewan (1) and Foy Chandra Banerjee 

(1) (1899) 4 ^. W. N. 288 


v—— 
Ashi Phusan Daal 


t. 
Pelaram Mandal, 


j May, 83, 
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v. Srinath Chatterjee (2). The remedy of the decree-holder. 
may possibly be by way of a suit against Ashi Bushan Dasi, if 
it be still open to him to sue her successfully in view of the 
provisions of the statute of limitation ; but it is clear that it is not 
competent to him to execute the decree against Ashj Bushan - 
Dasi. i 

The result is that this Rule is made absolute and the order 
ofthe Court below set aside. The sale will stand cancelled. 
The petitióner is entitled to his costs of this Rule. We assess the 
hearing fee at one gold mohur. 


A. T. M. - Rule mada absolute. 


(2) (1004) I L, B, 89 Calo, 857. 
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Present : Lord Atkinson, Lord Parker of Waddington, 
Sir Samuel Griffith, Sir Vohn Edge and 
Mr. Ameer Ak. 


VAITHINATHA PILLAI 





M P. O 
THE KING-EMPEROR, . 1918, 

[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS.] June, 16,17, 18, 19.- 
Orimina]  proosdings—Grais amd substantial injustice — Reliable sridence, MP os 
wart of—Inadoissidle evidence, reception of—Hoidence of motite— Biate- — 


mont made in ihe absexos of an aconsed, whon admlesible—Informer’s 
oridexce—Oonsession—Non-production of evidenca as to the olroumstances 
of an informers arros and confession, effo% of —Rajection of a sory 
designodiy mads to Ai into another, afoot of—Statemsnte, whioh are 
tacentions, evidentiary value of — Costs, thon the Crown is party—Pricy 
Council, jurlsdlotion of. 

If in an appeal against a conviction their Lordships o&me to the conclusion 
that in the prosecution of the appellant " by some disregard of the forms of 
legal process, or by some violation of the principles of natural justice or 
otherwise, some substantial and grave injustice has been done," then whatever 
doubts they may have of the appellant’s innocence, or whatever suspiolon they 
“—~may entertain of his guilt, or however great may be their reluctance to 

interfere with, or overrule the decimons of the, Indian Ooarts in criminal 
matters, they are bound humbly to advise His Majesty that the convlotion 


should not be allowed to stand, 
Ia ro Abraham Mallory Dilla (1) followed. 
Where the appellant was convicted of &betment of murder and santenced 


to death and it appeared that a vast body of wholly inadmissible evidence, 
hearsay and other, had been admitted ; that when admitted it has been used 
to the grave prejudice of the appellant, and that at the end of the hearing 
before the trial Jcdge there did not exist any reliable evidence upon which s 
capital conviction oould be safely or justly besed : 

Hald, that the oonviotion and sentence should not be allowed to stand, 

Hold also, that by admitting a piece of inadmissible evidence and using 
it to prove the appellant's consciousness of guilt end his desire to destroy the 
evidence of his crime, a grave and substantial injustice was done to him, 

* However strong and convincing the evidence of an adequate motive 
may be, that evidence can never counteract the harm done by the reception of 
inadmissible evidence, or the injustioe its use may lead to, nor by itself 
supply the want of all reliable evidenoe, direct or ofrcumstantial, of the 
commission of tbe orlme with which an accused person may be charged. 

A statement made in the absence of the accused is not admissible without 
first adducing evidence to show that the gooused had himself instructed the 
person, making the statement, to make jt, or directly or indireotly authorised 
any one to make it for him or on his behalf, or that the acoused know anything 


about it, 
(1) (1887) L. R. 12 A. 0, 459, 
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An informer, who was arrested by the polloe, made a confession before . 
Magistrate implicating the appellant, other accused persons ard himself, At 
the tral, when he was produoed as a witness for the prosecution, he deposed 
that he was asked by the police to make the confession and that the story told 
by him in that confession was false, But the next day be withdrew his evidence 
cf the preceding day and gave evidence iu terms of his confession : 


olg, that everything connected with the confession was, as far as the 
appellant was concerned, was done in the dark, that it was not without reason 
that the appellant's Counsel bitterly complained of the great injustice done to 
the appellant inasmach as the officer who arrested the informer was not 
produced, nor was any witness produced by whose cross-examination the 
defence could have had an opportunity of ascertaining at whose instance he was 
arrested, or how his confession cams to be made, or what inducements, if any, 
were held out to him to make it, and that the informer’s evidence should be 
taken as strook ont of the record, bat though atruck out,it must refleot back 
upon the evidence of another witness, whose story was designedly made to 
harm nse and fit into the informer's story. 

When two stories told by two witnesses are designedly made to harmonize 
and fr into each other, the fect that one of them is rejected as inciedible must 
necessarily affect the reliability of the other, 

When forgetfulness on the part of a witness is out of the question and no 
confusion produced by the moet skilful croes-examinalion can account fcr the 
statements whioh must either be the witness’s own inventions or the inven- 
tions of others repeated by him with knowledge of thelr character, the 
witness's evidenoe is wholly unreliable and should be completely disregarded. 

When the Orown isa party to an appeal, the general rule is that the 
Crown neither pays nor receives costs, unless the oase is governed by some 
local statute or there are exceptional circumstances justifying a departure from 
the general rule, 

Johnson v, Rex (1) followed. 

Appeal by special leave, against two orders of the High 
Court at Madras, respectively dated the 19th June and sth 
August, 1912, affirming an order of the Additional Sessions 
Judge of Tanjore, dated the rst April, 1912, whereby the 
appellant was convicted of the abetment of the murder of bis 
daughter-in-law named Dhanam, and was sentenced to death, 

The facts of the case are sufficiently stated in the judgment 
of their Lordships. s 

Sir Robert Finlay, K. C., Arthur Grey, and S. Swaminadhan 


for the Appellant: The only direct evidence is of two witnesses. 


One of them was an approver. The English rule is that the 
Court cannot act on the evidence of an approver unless it is 
corroborated. 

(Str Erie Richards referred to section 133 of the Indian 
Evidence Act ) 


(1) L. B. (1904) A, C. 817 (825). 
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[Sm Joas Eose referred to Q ieen-E n*ress. v. Gobardhan 
(1), and the Indian Evideace Act, section 114. illustration (4).] 
[Lord Panksze referred to Rex v. M ilapa Bin Kapana (2).] 


The approver, however, is not believed by the Sessions 
Judge aud also by the High Court Judges. 


(Sir Erie Richards: In view of the findings of the High 
Court I cannot rely on the evidence of the approver. In a case 
of this kind it would not be fair to rely upon anything that is 
discarded by the High Court.) 


That being so, it is not necessary to read his evidence, which 
must wholly be disregarded. But that does not remove the 
prejudice created in the case by his evidence and the procedure 

` connected with his arrest and the circumstances of recording his 
confession, Tne result of the confession was that all the persons, 
who Would have given material evidence for the appellant, were 
arrested and charged. Accused persous are competent to give 
‘evidence, though they can make statements. 

[Lord Arxmson : What is the authority for that ? Section 
342 of the Code of Criminal Procedure. The confession was 

“recorded in the absence of the accused and was not 
admissible.] 

[Lorp ATKINSON referred to section 288 of the Code of 
Criminal Procedure.] 

In the absence of any evidence as to how the approver was 
arrested and in view of the fact that the police-officer who 
arrested him was oot called, the inference is irresistible that the 
police knew before they arrested him that he was prepared to 
make a statement implicating the appellant and others, and that 
having known that, they arrested him and got his so-called 
confession after several days. When they got this so-called 
confession, they got Aiyasami, the only other witness who 
gives direct evidence, to give evidence to corroborate the alleged 
confession, Aiyasami has given conflicting stories and his 
evidenze should also be rejected altogether. Woen the evidence 
of these two witnesses is rejected, there remains no evidence 
sufficient to support the conviction. 

[Logo Atkinson: A. B. C. and D are tried together for 
the same offence and B. C. and D. are acquitted because there is 
not sufficient evidence to justify their conviction, How can A 


(1) (1887) L L. B. 9 AIL, 628, «2, (1874) 11 B, H. O. B, 196, 
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be convicted on the same evidence? There must be further 
evidence to justify bis conviction.] 

There is no further evidence against the appellant. But 
the learned Judges say that there is strong evidence of motive 
in his case. It is, however, submitted that evidence of motive 
alone cannot supply the want of reliable evidence of the 
commission of the crime. They were also of opinion that there 
was proof of the appellant’s consciousness of guilt. But the 
evidence on which this findirg rests is wholly inadmissible ard 
grave injustice has been done to the appellant by its admission. 
It is submitted that the conviction is contrary to natural justice 
and that it should be set aside. Reference was also made to 
sections 302 and 114 of the Indian Penal Code. 

Sir Erle Richards, K. C., Kenworthy Brown and E. R. 
Osborne, for the Respondent : The real question is whether there 
is sufficient evidence to sustain the conviction, : 

Aiyasami's evidence is amply corroborated. Improper 
admission of evidence is nota grcund of itself to set aside the 
conviction, if independently of such evidence, there is sufficient 
evidence to justify the conviction : Indian Evidence Act, section 
167. Itis submitted that there is sufficient evidence to support 
the conviction here. 

[Lorp ATKINSON referred to Ju re Abraham Mallory Dillet (1), 
and asked: If there is substantial and grave miscarriage of 
justice, can you say that the Board cannot intervene ?] 

[Sim SAnuEL GRirFITH referred to Matin v. Attorney-General 
Sor New South Wales (a).] 

The jurisdiction of the Board is not questioned. But it is the 
settled practice of the Board not to intervene on the ground 
that a wrong view of the evidence is taken, or that there is 
misdirection by a Judge in leaving a case to the jury where there 
is no evidence. The Board has refused to give special leave to 
appeal in a criminal case where there was a miscarriage of justice 
ou the ground that the consequences of entertaining it would 
be entirely destructive of the administration of all criminal 
jurisprudence: Tha Falkland Islands Company v. The Queen (3), 
Eix-parte MacCrea (4) and Reg v. Bertrand (s). In dealing with 
this case a precedent should not be created to open the door too 
wide for appeals in criminal cases from India and the Colonies. No 


1) (1887) L. R 13 A. O. 459, (3) L B, (1894) A, 0.87, 
8) (1868) 1. M, P O. O. 290, at p 812. 
4) titer, L B.201 4. 90,1, L R. 15 All 810, 


I 
(6) (1867) D B, I, P, O, A, O, 620, 
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substantial and grave injustice of the kind stated in the case of 
In ve Dillet (1), is done here to the appellant. 

In that case the Chief Justice, who tried the case, in his 
charge to the jury made reference to the general conduct of the 
accused about which there was no evidence, and the conviction 
was set aside, But here there is sufficient evidence, and the 
only question is what inferences should be drawn therefrom. 
The Judges below were acquainted with and were the best 
Judges of the local habit, opinions and feelings, and the Board 
should not interefere with their decision simply because it is 


' possible to draw inferences different from those drawn by the 


Judges below: Zskingumusi v. The Attorney-General for the 
Colony of Natal (2). Reference was also made to Ex-paríe Edith 
May Hallowel Carew (3), Nelson v. Rex (1) and the Code of 
Criminal Procedure, section 209 ; aud the Indian Evidence Act, 
section I57. 

Sir Robert Finlay, K. C, Arthur Grey, and S. Smaminadhan 
were not called upon to reply. 

The judgment of their Lordships was delivered by 

Lord Atkinson.—During the lengthened hearing of this 
case their Lordships have had full opportunity of making 
themselves thoroughly familiar with the evidence and of giving 
all due consideration to the weighty arguments that have been 
addressed to them with great force and ability by Counsel 
on both sides. They have availed themselves of that opportunity 
and they have had no difficulty, under these circumstances, in 
making up their minds as to theadvice.which they feel it will 
be their imperative duty humbly to tender to His Majesty. 
As the appellant now lies under sentence of death their 
Lordships think it would only be humane and proper to announce 
8t once what their advice will be. Their Lordships, while fully 
alive to the great undesirability of disturbing the judgments 


of the Criminal Courts in India, are clearly of opinion. 


that in the present case, owing in the main to the reception of 
wholly inadmissible evidence, the use made of that evidence 
when admitted to the grave prejudice of the accused, coupled 
with the absence of all reliable evidence of the appellant's guilt, 
substantial and grave injustice has been done in convicting 
him of the crime of which he has been convicted, and therefore, 
that that conviction cannot stand. Tho case they think comes 
well within the principle laid down, over 35 years ago, in 

(1) (1857) L, B, 18 A. C. 48). (8) (1897) L. B. A, O. 719. 

(3) (1908) L, B, A. O, #8, (4) (1902) L, B. A, C. 250, 
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Dillet's case (1) a principle by which the action of this Board 
has been guided ever since.  Thatis the nature of the advice 
which their Lordshics will tender, and on a future occasion they 
will give, more at length the reasons which have led them to the 
conclusion which they have arrived at. 

Sm R. FiNLAY : My Lords I should like to mention the 
question of the costs of the appeal. 

Lorp ATKINSON : Tnis was considered before and in the 
case of ¥ohnson v. The King (2) the head note is this In future 
the Board will adhere to the practice of the House of Lords 
and the rule as to costs in cases between the Crown and a subject » 
will be that the Crown neither pays nor receives costs unless thd 
case is governed by some local statute, or there are exceptional 
circumstances justifying a departure from the ordinary rule." 

It does not seem to me that this is such a case. That was 
not, of course, a criminal case, but the rule seems to be laid down 
broadly there, and I do not know on what principle costs 
should be awarded against the Crown. 

Sig R. FrNL.AY: I have asked, and I am informed that there 
is no local statute. The circumstances here however are very 
special, Tne appellant has been wrongly convicted and has been. 
obliged to come here for the purpose of getting justice ; the Crown 
has appeared in the case. I ask your Lordships to consider 
whether the circumstances are not special, 

Lorp ATRINSON: Your client is a wealthy mao. I do not 
know that wecan do anything. There is no authority for it 
and no precedent and I do not think we ought to make a 
precedent, i 

Tbe reasons for their Lordships’ report were delivered by 


Lord Atkinson.—The appellant in this case was, by the 
Additional Sessions Judge of Tanjore, convicted on the 1st of April 
1912 of the abetment of the murder of his daughter-in-law 
named Dhanam, wife of his son Atyasami, and was sentenced to 
death. By two orders of the High Court of Judicature at Madras, 
dated respectively the 19thof June and sth of August 1912, 
this conviction and sentence was confirmed. The two Judges of 
the High Court before whom the conviction came for confir- 
mation, namely, Bakewell and Sadasiva Aiyar, JJ., differed in 
opinion. The case was then, under the 378th section of the Code 
of Criminal Procedure, referred to a third Judge, Sankaran Nair, J. 
and these'orders are practically the orders of Bakewell, J., and 
the last-named Judge. This appeal has been taken from these 


(1) (1887) L. B. 19 A. C, 459. (3) (1904 A. O. 817 at 825, 
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latter orders. In the view which their Lordships take of the 
case it will be quite unnecessary to deal with many of the topics 
discussed at great length both in the Court of the Sessions 
Judge and the High Court. For instance, many witnesses were 
examined to prove that the appellant had some motive to procure 
the murder of his daughter-in-law which, however inadequate 
to tempt ordinary human beings to commit such a crime, was 
quite sufficient to tempt a person such as the appellant, with 
his views, opinions and passions, to commit it. The motive 
suggested was in the main this, that the son was greatly under 
the influence of his wife, the stronger character of the two, and 
was by her instigated to insist on her husband's right to the 
partition of certain lands between the members of the family, 
on the ground that they were the property of a joint Hindu 
family, while the appellant insisted that he had himself acquired 
them, 


A minor and subsidiary motive was also suggested, which 
consisted in this, that the father gave an asylum in his house 
to a daughter named Thanga Babu—a child widow as she 
was styled, that is, a girl who had married when she was 
only ten years old and lost ber husband by death before 
they had ever lived together as man and wife. Unfortu- 
nately this woman had lapsed, or was alleged to have lapsed, 
from virtue, and the deceased woman, considering apparently 
that the reputation of the family would be compromised 
by the presence of the erring one io her father’s home, 
refused to live there unless the sinner was compelled to leave. 
In order to satisfy these scruples the appellant had sent this 
woman away, but permitted her to return to bim. It was 
proved that this action caused, as was but natural, feelings of 
hostility and ill-will to be entertained towards the deceased by 
Thanga Babu. Both the S:ssions Judge and the Judges of the 
High Court appear to have thought that these facts might well 
‘have furnished the appellant with a motive not only strong 
enough to lead him to procure the murder of his daugter-in-law, 
but of such overmastering force as to embolden him, to run the 
risk of killing her in the open reckless manner suggested in the 
case, in the presence, and with the aid, of four or five accessories, in 
whose power he would thusabsolutely put himself. These learned 
Judges, it was urged, are well acquainted with, and are the best 
Judges of, the habits, opinions, and feelings of the race and class 
to which the appellant and his family belong, as wellas of those 
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in the midst of whom they lived. However this may be, their 
Lordships think it safer, on the whole, to accept, for the purposes 
of this appeal, the conclusion at which they have arrived on this 
point. If, however, motive impels so irresistibly persons such as 
these to the commission of serious crime, it is difficult to see 
why the enmity existing between Thanga Babu and the deceased, 
caused as it was, might not also have moved this insulted woman 
to procure, or aid in, the removal of her enemy by foul means. 
But however these things may be, and however strong and con- 
vincing the evidence of an adequate motive may ‘be, that 
evidence can never counteract the harm done by the recep'ion 
of inadmissible evidence, or the injustice its use may lead to, nor 
by itself supply the want of all reliable evidence, direct or cir- 
cumstantial, of the commission of the crime with which an 
accused person may be charged. 

Their Lordships desire to abstain, as far as possible, from 
expressing any opinion upon either the guilt or innocence of any 
of the persons who have been accused of aiding in this murder, 
or upon the credibility of any witness who was not a witness 
against the appellant. Their task is to determine whether in the 
prosecution of the appellant—to use the words of Lord Watson 
when delivering the judgment of this Board in Drllet's case, (1) 
“by some disregard of the forms of legal process, or by 
some violation of the principles of natural justice or otherwise, 
some substantial and grave injustice bas been done.” If 
they come to the conclusion that injustice of that kind has been 
done, then whatever doubts they may have of the appellant’s 
innocence, or whatever suspicions they may entertain of his 
guilt, or however great may be their reluctance to interfere with, 
or overrule the decisions of the Indian Courts in criminal 
matters, they think they are bound humbly to advise His 
‘Majesty that the conviction should not be allowed to stand. 

Their Lordships have come to the conclusion that injustice 
of the kind mentioned has in this case been done, mainly owing, 
to this, that a vast body of wholly inadmissible evidence, hearsay 
and other, has beeg admitted ; that when admitted, it has been 
used to the grave prejudice of the accused ; and that at the end 
of the hearing before the Judge of first instance there did 
not exist any reliable evidence upon which a capital conviction 
could be safely or justly based. The fact that their Lordships 
found their judgment on these points relieves them from the 
necessity of examining in detail any portions of the voluminous 


evidence not directly bearing upon them. 
(1) (1887) 13 A, O, 459, © 
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The appellant is a wealthy and apparently respectable land- 
holder of good position, living at the village of Pandi, in the 
Tanjore District of Madras. Aiyasami is the son of his third 
wife. He was brought up by his paternal uncle, one Sami 
Thevan, a village Munsif, and was at the time of the trial about 
25 or 36 years of age. He is described by the Sessions Judge as 
dull and weak-minded, and an effort was made to show that 
from his temperament and character, as well as from some past 
exhibitions of unprovoked and unreasoning violence, he was a 
man likely to have an attack of homicidal mania. His wife, the 
deceased woman, was also a member of a respectable family. She 
was apparently a resolute and clever woman, about 22 years of 
age, and had acquired considerable ascendancy over her husband. 
There were two children of the marriage, both alive, and aged 
respectively about four and one and a half years. For six or 
seven years previous to the year 1911 he aad she had been 
living with her relatives in a village in the neighbourhood of 
Pandi. The father and the son were upon bad terms. At 
length, by the intervention of friends, a reconciliation was to 
some extent effected, and Aiyasami, his wife, and two children 
., went on the 13th of September, 1911,to reside in the appellant's 
house, to see, it was stated, whether they would get on together ; 
one ofthe terms, however, insisted upon by them was that Thanga 
Babu should not be permitted to reside in her father's house. It 
is not disputed ,that Aiyasami and his wife retired together to 
rest on the night-ef the 22nd of October in their father’s house, 
and that she was, Quring the night and before dawn, murdered 
with the most bratal and savage ferocity. Thirteen wounds 
were found to have been inflicted upon her body, all upon the 
left side, some few slight, but most of them very severe, and 
many such as could only have been inflicted with some sharp 
instrument used with very great force. For instance, wound 
No. 2 was an incised wound an inch long, half an inch wide, and 
half an inch deep over the left temple. Another, No. 3,a 
quarter of an inch long, one-eighth inch wide, one-eighth deep 
just behind the left ear, the lobe of the ear being cut off. No. 4, 
a cut three inches long, half an inch wide, and half an inch 
deep on the up part of the neck on the left side, dividing 


the local blood-vessels in its course. No. 6, a transverse cut ' 


thres inches long and half an inch wide, extending down 


to the bone ‘on the left side of the lower jaw, and five or six ’ 


other wounds of almost equal severity. Such a wound as 
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No. 4 would, according to the evidence of Colonel Hasell Wright, 
an Army medical officer, examined as a witness, have probably 
rendered the woman unconscious and unable to talk or walk, as 
also probably would have wound No. 9. Wound No. 1 would, 
he thought, probably have stunned her if caused by the weapon 
called an arwva/, or bill hook then shown to him, and the fact 
that the wounds were all transverse would point, in his opinion, 
to their having been inflicted by one man in the light, not by 
two men in the dark, while the absence of wounds on the hands 
of the deceased would indicate that the woman was murdered in 
her sleep rather than while struggling to protect herself. 

* On the 23rd of October 1911, the day after the murder, an 
inquest was held upon her body and a verdict returned by the 
jury that Aiyasami Pillai, her husband, had murdered her with a 
blood-stained arval then produced to them. This weapon had 
been found in the place where the deceased woman had slept, 
had been taken possession of by the police, and was produced at 
the inquest. On the 22nd of November 1911, Aiyasami Pillai 
was brought before the Second Class Magistrate at Tiruturaipandi 

{ in the Tanjore district, charged with the murder of his wife, with 
the view apparently of his being returned for trial for the crime. 
The depositions of several witnesses, including that of an old 
woman, Mutachi, his grand-mother, then an inmate of the house, 
were taken, She deposed that during the night she heard a 
noise like a thud, got up, went to where Aiyasami was sleeping, 
found bim sitting on a cot on the right side of the bed and 
cutting his wife with an aruva/; that she said to him “ Boy, 
what do you cut?” and cried out, “ He has killed, he has killed,” 
that the baby then sleeping in the cot woke up, and that there 
was blood but no wounds upon it. The Magistrate, instead of 
returning the accused for trial, stated he disbelieved the evidence 
against him, admitted him to bail, and next day, the 28th, dis- 
charged him from custody. In delivering judgment he said 
“The defence theory is not completely before me. It goes to 
show that the deceased was obnoxious tothe accused Thanga 
Babu, and she, Thanga Babu, decoyed her into the cattle shed, 
or back yard, and gave her into the hands of the accused's father 
and satellites, who brutally killed her, and laid her out in her bed 
and forcibly put a bloody cloth on the accused and accused him 
of murder." According to the defence the murder took place 
about midnight. The Magistrate wound up by saying that * All 
these circumstances point the suspicion against the accused's 
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father, step-sister, step-brother Kalyanam, the servant Kathiresan, P. 0, 

and others. This will be further investigated.” Aiyasami was 1918, 

the only person who had been charged. There is no proof that Vaithinatha Pilat 

the defence to which the Magistrate refers as put forward on his s. 
King-Emperor. 


behalf was not put forward at his iastigation or with his concur- 
rence. It differs in every particular from the account subse- 
quently deposed to by him. This Magistrate had no doubt 
jurisdiction to take the course he actually took, but the discharge 
is not an acquittal. Aiyasami might have been tried again ; he, 
to use the words of the Sessional Judge, ‘‘ was not safe," at the 
time of the subsequent trial, and one ofthe results of his dis- 
charge under the circumstances was necessarily this, that he was 

, Subjected up to and during the trial to a. tremendous temptation 
to endeavour to put the halter round his father's neck in order 
to save his own. That circumstance can never be lost sight of in 
estimating the value to be attached to the evidence he subse- 
quently gave. 

On the 27th November, the day previous to the delivery of 
this pronouncement, this same Magistrate had ordered the arrest 
of Thanga Babu, Kathiresan, the appellant’s servant, and Kalya- 

< nam, his son. 

On the 2nd of December, the appellant's wife, Kanthimati 
Achi, and Avani Konan were also arrested. Ultimately every 
inmate of the appellant’s house was arrested, with the conse- 
quence that their mouths were closed, since, though: accused 
persons may make a statement, and the Judge or Magistrate may 
put questions to them, they cannot be examined as witnesses’ 
on their own behalf. On the 27th October the second class 
Magistrate of Tituraipandi took from Aiyasami a statement, 
not on oath, which was ultimately put in evidence by the 
prosecuting counsel at the trial in corroboration, it was 
said, of the former’s evidence, although it is in many respects 
inconsistent with it. It is printed at page 115 of the Record. 
Im it he states that he, his son (the baby), and his wife, 
the deceased, bad gone to bed, that his wife lay with her head 
northwards, the child in the middle, and he on the eastern side ; 
that Kanthimati Achi, the wife of the accused, Thanga Babu, 
his sister, and Kalyanam, his brother, were pressing down his 
wife; that his father, the appellant, cut her with one stroke; 
that he went near his father and said “don’t cut, leave off,” and 
that the blood spurted on a red cloth he was wearing at the time, 
and stained it; that his father and brother Kalyanam said; z, 
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" You catch hold of that fellow, and keep him," that thereupon 
the two servants Kathiresan and Avani, and one Somu, the son 
of an employé or agent of the appellant, caught hold of him 
and kept him ; that ten or fifteen minutes after he was caught 
hold of and thus kept, they all came out to where he was ; that 
while he was kept under restraint the noise continued to be 
heard, and that at dawn he went and saw that other cuts had 
been inflicted on his wife. This, having regard to what followed, 
is in many respects a most important statement. Fyrs/, it was 
proved in the case and was admitted in argument before their 
Lordships that the statement that at the time his wife was murdered 
he was wearing this redloincloth was untrue. It was proved to be 
his cloth, but it was also proved that the cloth he wore the night 
his wife was murdered was a white cloth. Secondly, he does not 
state that a man Thiagan was present on the occasion of the 
murder or took any part in the proceedings. Tkirdly, he made 
no suggestion that his wife was removed from the room where 
she lay before she was killed. On the contrary, the fair meaning 
of his words would rather appear to be that she was murdered 
where she lay. Well, on the 6th of December 1911, this Thiagan 
was arrested by, as appears from exhibit “ G,” p. 143, Detective- 
Inspector D. S. Krishnasami Áyar, and next day brought before 
this same Magistrate. He was kept in custody, and on the 28th 
of that month the Magistrate writes to his superior officer I. T. 
Gillespie, exhibit 23, p. 170, to announce that Thiagan had made 
8 full confession implicating the appellant and the other prisoners, 
corroborating the evidence given by Saminatha Pillai in the 
previous enquiry, and implicating the informant himself. On 
the 14th of December following a statement was taken from this 
man by V. S. Narayan Row, a second class Magistrate, and he 
was subsequently, on the 18th of March 1912, examined as a 
witness at the trial. The story told in the confession is strange 
and revolting. He brings upon the scene his brother Somu as 
well as himself, all or almost all of the inmates of the appellant's 
household, and two unnamed strangers unknown to him. He 
represents that he himself, his brother Somu, Kathiresan, and 
Avani, the two servants, by the orders of the appellant took 
away Aiyasami to a second compartment and tied him there, 
Avani being left in charge with directions, given by the appellant, 
to hack him if be talked. That Somv, Kathiresan, and himself 
then returned to where deceased was, that the appellant's wife 
Kanthemati pressed down the shoulders of the deceased, that 
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Kalyanam, the son, closed her mouth, that by the appellant’s 
directions Kalyanam and Kathiresan lifted the woman by the 
head side, he and Somu by the feet, and, conducted by the 
appellant, and followed, with a light, by Thanga Babu, carried 
her into the cow-shed, and laid her down at the foot of an orange 
tree ; that the two unknown men were standing there; that the 
appellant then said to these men “do your business,” that there- 
upon one of them, coming to the right side, cut the deceased 
between the ear and the right shoulder with an aruval, that the 
appellant then addressed these nameless men, saying, “ you men 
despatch the business soon,” and thereupon the men proceeded 
to hack the deceased to death, that subsequently the appellant 
said to him, "there is a dyed cloth; take it. Aiyasami is now 
wearing on his waist a white cloth; take it off and dreas 
him with this dyed cloth,” and that he, Thiagan, subsequently 
did so. This last statement, it will be observed, is in direct 
contradiction to the statement made by Aiyasami on the 27th 
of October, already referred to, who, when asked to explain how 
bloodstains had got on the red dyed loincloth taken from him, 
replied that when his father (the appellant) cut the deceased 
with one stroke her blood spurted out upon it. 

This man was on the 18th of March examined as a witness, 
He stated he did not see the appellant the night of the murder, 
that he did not go to his house that night, that Mutachi had 


told him Aiyasami had cut his wife, and that he did not see 


anyone cutting her. He was thereupon, by the permission of 
the Court, cross-examined by the Public Prosecutor. 

The cross-examination ran as follows : 
(By permission of Court, cross-examined by Public Prosecutor). 

Q.—Were you examined by the Nidamangalam Sub-Magis- 
trate ? 

A.—Yes, 

Q.—Did he record what you said ? 

A,—J deposed before him as I was tutored by the police. 

Q.—Did you tell him that ? 

A,—IJ was asked by the police not to say so. 

Q.—Did you tell the Magistrate the truth ? 

A.—I told him what the police told me. 

Q.— Was it the truth ? 

4,—The only truth is what I have said Mutachi told. 

Q.—Did you tell the Sub-Magistrate what Mutachi told 
you? 
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A.—I did not, as I was asked by the police not to say so. 

Q.—Everything that you told the Sub-Magistrate was false ? 

4.—I told him what I was asked to say. I was asked to 
speak falsely and I spoke falsely. 

These being his replies, his confession (Exhibit * O”) was 
read over and filed as evidence. Next day, on being brought 
into Court, still in custody, he volunteered that on the day 
before, when he saw the Court and people, he was afraid, and 
that he now wished to speak the truth. But he was never asked, 
either by the Court or Counsel on either side, to name the 
officer or officers of the police who asked him to give false 
evidence. The officer who arrested him was not produced, nor 
was any witness produced by whose cross-examination the 
defence would have had an opportunity of ascertaining at whose 
instance he was arrested, or how this confession came to be 
made, or what inducements, if any, were held out to him to make 
it. Everything connected with it was, as far as the appellant 
was concerned, done in the dark. And Sir Robert Finlay, who 
opened this appeal, complained bitterly, and, in their Lordships’ 
view, not without reason, of the great injustice done to the 
accused by the adoption of such a course of procedure. The 
Sessions Judge most naturally and rightly came to theconclusion 
(p. 188) that it would be unsafe to accept any portion of the 
approver's story without independent corroboration. Mr. Justice 
Bakewell thought that no reliance could be placed upon it. And 
the third learned Judge who heard the case said (p. 233) that 
the informer's evidente was not relied upon before him. Sir 
Erle Richards, quite rightly, in their Lordships’ view, early in 
the argument, stated he did not intend to rely upon it. This 
evidence may therefore be taken as struck out of the record, but 
though struck out, it leaves its taint behind it, and reflects back 
upon the evidence of Aiyasami, the only other witness who 
gives direct testimony as to the commission of the crime by the 
appellant, for this, amongst other reasons, that on the 18th of 
January 1912, three weeks after the informer's confession had 
been taken, Aiyasami had himself made a deposition, evidently 
designed and intended to corroborate the informer's story. In 
it he brings upon the scene the informer, whom before that he 
had never mentioned as having been present. 

The statement that the informer had tied the red cloth 
round him after all was over conforms with latter’s story though 
itis in conflict with his own previous account, and the further 
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statement that*he had been tied to a pillar, never made before, 
was obviously introduced for the same purpose. The stories 
told by both these men are thus designedly made to harmonize 
and fit into each other. When one story is rejected as incredible 
the reliability of the other is necessaril y affected. He (Aiyasami) 
was examined as a witness at the trial on the 21st March, 1912. 
He then stated that bis statement given to the Magistrate 
G. S. Vaikhinathar Ayar on the 27th of October 1911 was not 
true ; that the Inspector Krishna Ayar " troubled ” him to make 
it, that he saw this Inspector in the gaol seven or eight times 
before he made it. In cross-examination he said that he told 
the Magistrate he lay with his head to the north, because the 
Sub-Inspector told him to say so ; that the Sub-Inspector said it 
would be a good thing for him to say that, but that he did not 
mention why, that it was not true that he was lying on the 
east side of his wife He further said it was false that his 
father cut his wife with one stroke, that the Inspector told 
him to say so, that he told the Sub-Magistrate that he had 
omitted the name of the informer in his statement made on 
the 27th of October 1911 (Exhibit S), because the Sub-Inspector 
had asked him to do so, that he had told the Magistrate that 
the Sub-Inspector had told him to suppress Thiagan’s name, 
but did not ask him to suppress Somu's name, He further 
stated that it was the Sub-laspector who told him to say that he 
saw his father cut his wife, and also to say that the murder was 
on the cot in the room. He admitted that he had denied to the 
Sub-Magistrate the statement that the Sub-Inspector had told. 
him to mention the name of the person who killed his wife, but 
that he did this at the dictation of the Sub-Inspector. Several 
charges of less importance were made by the witness against this 
Sub-Inspector and this Sub-Magistrate. Tnese latter were 
examined as witnesses and denied them all. Iftrue they show 
that these officials or at least the Sub-Inspector induced the 
witness to forswear himself, and found in him a pliant instrument 
ready to give false evidence upon oath to secure the conviction 
of his own father, and, if false, they show that the witness 
was ready to commit, and did commit deliberate perjury 
-whenever he was confronted with the inconsistencies in his 
former statements. 

There is no alternative. Forgetfulness is, their Lordships 
think, out of the question, and no confusion produced by the 
most skilful cross-examination can account for statements which 
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must either be the witness's own inventions, or the inventions of 
others repeated by him with knowledge of their character. In 
either event their Lordships are clearly of opinion that this 
witness's evidence is wholly unreliable, and should be dis- 
regarded as completely as that of the informer. 

The learned Sessions Judge appears himself to have taken a 
similar view of this man's evidence, at least to a large extent. 
When referring to it, at page 188, he said :— But though I do 
not wish to apply a meticulous standard to his evidence I do not 
think it will bear the test of examination." And so fully does 
he appear to have been convinced of this tbat he acquitted and 
ordered to be discharged three of the persons whom Aiyasami 
had expressly charged with being active aiders and abettors iu 
the murder. 

Sir Erle Richards urged upon their Lordships the danger of 
disturbing the verdicts of Judges in criminal Courts in India, 
who, having seen and heard the witnesses, had believed them, 
and founded their decision upon their testimony. Their Lord- 
ships are fully alive to those considerations. But this is 
emphatically not a case of that character. It is precisely the 
reverse of that. Here the Judge who heard and saw the witness 
did not think his evidence so reliable that he could act upon 
it alone. 

If he had thought it reliable he could not have ordered the 
discharge of the three prisoners implicated by it. His statement is 
very explicit (page 200) : "Ido not think that there is sufficient 
evidence to establish beyond doubt how or where the murder 
was actually committed, or that either Kathiresan or Avani or 
Thanga Babu assisted in it, though it is'highly probable that the 
former were amongst the agents employed by the first acuda, 
I therefore acquit them and discharge them.” 

The learned Sessions Judge based his conviction of the 
appellant on five specific findings, as he styles them. These are 
all stated by him at bottom of page 199, and top of page 200 of 
the Record, and are as follows: 1. That the murder must have 
been committed by some of the inmates of the appellant's house 
that night. 2. That the clothes, s. e., the two loin cloths which 
were spotted with blood, afforded conclusive proof that more 
than one man assisted in the murder. 3. That the account 
given by the appellant and his mother-in-law (f. e, Mutacbi) 
were demonstrably inconsistent with facts. 4. That the appel- 
lant's conduct after the murder indicated à guilty conscience, 
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5. That he was the only one of the inmates of the house who is P. 0, 
proved to have had any motive to murder Dhanam, . 1g. 
Their Lordships do not think that this last conclusion Vettia P Pillat 
necessarily follows from the evidence. As to the first, if the 
learned Sessions Judge had said that the murder must have been 
committed either by or with the connivance or assistance of some Tora Aliae. 
of the inmates of the appellant's house, their Lordships would be 
inclined to concur with him. The second finding is, they think, 
a sOmSeguifur. It assumes that the two cloths, both of which 
belonged to Aiyasami, could not have been worn by him at two 
different stages in this outrage, and must at the time of the 
murder have been worn by two different men.. But Aiyasami 
, Dever said so; on the contrary he first stated he bad worn the 
red one at the time of the murder, and that his wife's blood 
spurted on to it when his father cut her with one stroke, Then 
he swore that he wore the white cloth on that night, and that 
the red one was put on him by the approver by his father's 
directions. This theory is in direct variance with every one of 
Aiyasami's statements. If the cloth not worn at the time the 
murder was committed was in the compartment where the 
— deceased and her husband slept it may well have got her-blood 
upon it, much of which must have been shed. If he changed his 
clothes after the murder the second might well have got stained 
in this room. There is no evidence where the clothes not. in 
use were kept. Ifinthe room where the murder was committed 
they might well have been stained with spots of blood as 
they have been found to be, and, besides, spots of blood might 
have got on one of them from other sources. Moreover the 
proof,.as is usual in such cases, only established that the blood. 
was mammalian blood. 
As to the third finding their Lordships would quite concur 
with the Sessions Judge if it is to be assumed that the story told 
by the informer and Aiyasami is true, but they fail to find any- 
thing in these accounts to show they are demonstrably incon- 
sistent with the facts on any other assumption. The fourth 
finding opens up a wide field. A large body of inadmissible 
evidence, hearsay and other, was admitted, some unimportant in 
bearing and effect, some very prejudicial to the accused, State- 
ments made in the absence of all the accused, such as the 
conversation between Sami Tevan and Aiyasami, in which the 
latter was urged .to say nothing about the murder and to com- 
promise with his father, and statements made in the absence. of 
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some of the accused but in the presence of others were lumped 

together and used, zw globo, apparently, against all, But this 

finding is based in the main upon a piece of evidence which was 

utterly inadmissible, and which, when admitted, was pressed 

home by the prosecution against the accused with great effect, 
and, as is evident from the-judgments, wrought the greatest. 
injustice. It is this, messengers were sent not by the accused, 

but. by a friend, to announce the death of the deceased to some 

friends and acquaintances of the family in another village. These 

messengers told some persons to whom they spoke that the 

deceased woman had died of cholera. The rumour spread. The 

person who sent the messengers was sworn and examined. He 

denied that he had ever instructed them to make; such a state- 

ment. Not a particle of evidence was adduced to show that the 

appellant had himself instructed these messengers to make this 

statement, or directly or indirectly ever authorised anyone to 

make it for him or on his behalf or that he knew anything about 

it. Yet, without the foundation for admitting these statements 

ever. having been laid, they were admitted in. evidence, and 

because the bodies of persons who die of cholera in India are 

almost immediately cremated to avoid the spread of infection, . 
were relied upon by the prosecution and accepted by some of 

the Judges who considered this case, as clear and convincing 

proofs of the appellant's consciousness of guilt, and.of his desire 

(in one instance it is styled an attempt) to destroy the evidence 

of his crime. 

It appears to their Lordships that a grave and substantial 
injustice was done to the appellant in admitting and thus using 
this piece of inadmissible evidence. The two other matters 
relied upon as proofs of the accused's guilty conscience are firat 
a conversation about the cremation of the remains, the ordinary 
way of disposing of the bodies of dead Hindus in India, which 
was perfectly innocent on its face, and may well have had 
reference to nothing more than the funeral which was to tdke 
place in due course. The rumour of the death by Cholera was 
permitted to reflect back, however on this simple incident, and 
in the eyes of the Sessions Judge gave to it a guilty complexion. 
In their Lordships’ view this piece of evidence gives no support 
whatever to the fourth finding. The other incident relied upon 
to support the finding is this : Sami Thevan, the village Munsiff, 
who entertained no friendly feeling towards the appellant, was 
*ent for before 6 .o'clock in tbe morning. He arrived at the 
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‘appellant's house about 6 a.m. He was shown the body of the FO: 
deceased, saw Aiyasami and took a statement from the appellant, 1918, 


and gave it to the police five or six days later, but the police were 
:not communicated with for some hours, and did not arrive on . 
the scene till about 11 o'clock. It was contended that the room oe 
in which the deceased slept had by that time been arranged, and Tord Athiason, 
the body of the deceased placed in a position it could not have ~~ 
occupied at the tims of the murder. This may well be, but 

many people had access to the room as well as the appellant. 


2 age: 
Valthinatha Pillai 


There is no evidence that he himself did, or procured to be 
done to the body any of these things. The matter specially 
pressed against him is the tardiness of the communication with 

; the police. Their Lordships think that in this case that is rather 
a negative circumstance. Whether the father himself committed 
the murder or the son committed it, eagerness to communicate 
with the police could not well be expected from him. The 
following passage from the judgment of the Sessions Judge 
deserves attention. It runs thus (p. 200): "On these findings 
(the five preceding) I convict first accused (f.e., the appellant), 
Vaithinatha Pillai, of abetment of murder punishable under 

~ section 392 read with either 109 or 114, Indian Penal Code, since 
he is said to bs physically incapable of having inflicted the 
injuries with his own hand." Lieut.-Colonel Wright had deposed 
r that wound No. 4 would probably have rendered the woman 
. unconscious, that it might have been inflicted with a weapon 
‘fuch ‘as the arwval showa to him, but that he had examined 
‘the appellant, that he had a badly united fracture of the bone 
"of the right fore-arm, and that his hand was more or less 
: deformed, and that, consisdering the state of his right arm, he 

- could not have inflicted this wound. 


'!' - "What their Lordships presume the learned Sessions Judge 

meant by this paragraph is this, that the appellant did not 
- himself inflict the blows, but of course if the case against him 
- has any truth in it, he was a principal. 

The facts so found by the Sessions Judge furnish in his view 
the corroboration ofthe evidence of Aiyasami which rendered 
it reliable as against his father, though unreliable against the 
other three persons accused. In their Lordships’ view, the 
inferences which the Sessions Judge has drawn from the 
evidence and embodied in these findings cannot reasonably be 
drawn from it. They think that the evidence reasonably 
interpreted affords no corroboration at all of Aiyasami’s story. 
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The so-called circumstantial evidence in their opinion in no ‘way 
strengthens the direct evidence, which, as already stated, cannot 
be relied upon, and for these with the other reasons already 
mentioned, they think that the conviction of the accused should 
not be allowed to stand. And they have humbly advised his 
Majesty accordingly. 

T. L. Wilson & Co.—Solicitors for the appellant. 

The Solicitor, India Office.—Solicitor for the Respondent. 


|J. M. P. Appeal allowed. 


Present: Lord Atkinson, Lord Parker of Waddtugton, 
Sir Samuel Griffith, Sir Yohn Edge and Mr. Ameer Ab. 
KUNWAR PARTAB SINGH AND ANOTHER 


v 


BHABUTI SINGH. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or Oupa] 

JDeores, sotting asido of— Minor warepresenisd—Oumpromiss on behsi/ af a 
minor ix» a suit—Code of Civll Procedure, (Act XIV of 1883), 
Soos, 441, 443 and 400 — Guardian for suit—BSpeciKo Relif Aot (1 of 
1877), Bec. «9 —OCicil Proosdure Oods (Ao V af 1908), Beo. 98—~Third 
Judge, duty of, 

In cases to which section 463 of the Code of Civil Procedure, 1881, 


` applies it is not sufficient proof that the exigenoles of the section were complied 
` with to show that the minor was described in the title to the suit as a minor 


“under the gaardianship of a person namei" and that the terms of the 


- compromise were before the Court, but there ought to be evidence that the 
, attention of the Oourt was directly called to the fact that a minor was a 


party to the compromise, and it ought to be shown, by an order on petition, 
or in some way not open to doubt, that the leave of the Court was obtained. 
In the absence of evidence to that effect the compromise and the decree made 


- in pursuance thereof must be declared not binding on the minor, who should be 


remitted to his original position, 

Manohar Lal v. Jadu Nath Singh (1) followed. 

Where two minor defendants were described in the title of the suit as 
minors ' under the guardianship of H,’ but no order was made by the Court as 
required by section 448 of the Code of Oivil Procedure, 1882, appointing the 
said H guardian for the suit for the said minors : 

Hold, that the sald minors were not in law represented in the said sult, - 

The words ‘guardian for the suit' in section 441 of the Code of Otvil 
Procedure, 1882, mean the guardian for the suit for a minor appointed "by the 
Oonrt as required by section 448 thereof, 

'Beotion 42 of the Specific Bellet Act does not apply to & suit instituted 
by the plaintiffs seeking a declaration that a decree made in a previous suit, 


(1) (1906) L. B, 88 I. A, 128; I, L, B. 38.AIL 585. 
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where they were minors, was nut binding on them and claiming to be restored 
to the position which they held prior to the date of the decree. 

When there is a reference under section 98 of the Oode of Oivil Procedure, 
1008, the third Judge should confine himself to a consideration of a point of 
law oaly. d 


Appeal from a decree of the Court of the Judicial Commis- 
sioner of Oudh, dated the 14th March 1910, reversing a decree 
ofthe Court of the Subordinate Judge of Sitapur, dated the 
29th July 1908. 

The suit was instituted by the appellants, as plaintiffs, 
for a declaration that an agreement of compromise, dated the 
15th December 1899, entered into on their behalf during their 
minority and two decrees based thereon and made in two previous 
suits, were not binding on the plaintiffs. The Court of first 
instance decreed the suit, but the Court of appeal dismissed it. 

The facts are sufficiently stated in the judgment of their 
Lordships. 

Arthur Grey and R, Facob, for the Appellants: In the suit 
of the 26th June 1899 there is no evidence that the Court made 
an order under section 443 of the Code of Civil Procedure, 1882, 
appointing Hari Pershad as guardian for the suit for the minors, 
who must therefore be held to have been unrepresented in that 
suit. There is no evidence even of an application for the 
appointment of a guardian for the suit supported by an affidavit 
under section 456 of the Code. The decree made in that suit 
is liable to be discharged under section 444 of the Code ‘as 
against the minors, who were not represented. Again in both 
suits of 1899 it was not brought to the notice of the Court 
that the minors were parties to the compromise and no leave 
of the Court was obtained to compromise the suits on behalf 
of the minors as required by section 462 of the Code. 
Consequently the compromise and the decrees made im 

` pursuance of it are not binding on the appellants: Manokar Lal 
v. Fadu Nath Singh (1). It was also decided in that case 

*that the plaintiff who was in a position similar to that of the 
appellants, was entitled-to a declaration that the compromise 
and the decree were not binding upon him and that he should 
be remitted to his original position. Hence the appellants have 
claimed the right relief and section 42 of the Specific Relief Act, 
has no application. 

(Mr. DeGruyther, K. C.: I concede that in this case that 
section has no application.) : f 


(1) (1906) L, B, 88 J, A. 138; L L. B. 38 All, 585. 
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If, however, there is any case for the exercise of discretion, it 
is submitted that the case is one in which the Court should 
exercise its discretion: Jsri Dut Kosr v. Mussumut Hansbutti 
Kosratn (1). 

The exercise of the discretion of the Court to grant or to 
refuse relief to the appellants is not a point of law within the 
meaning of section 98 of the Code of Civil Procedure, 1998 
and the Judicial Commissioners who heard the appeal not having 
differed on any question of law, the appeal should have beed 
dismissed under that section. 

In any case, the learned Judges having delivered theit 
judgments as judgments of the Court without any reservation, 


. had no power thereafter to refer a point of law if any, to a third 


Judge: Lal Singh v. Ghansham Singh (2). Under the Code.of 


. 1882, section 575, when two Judges differed, the whole casi 


was referred to a third Judge. But under the Code of 1908, 
section 98 they are empowered to refer only a question of law 
to a third Judge, who cannot deal with the whole case. Tho 
judgment of the third Judge was therefore wholly irrelevant 
to the appeal except on the question whether section 42 of the 


' Specific Relief Act, 1877, applied. fe 


. Lastly, on the facts found by the Courts below the appellants 
are entitled to the relief prayed. : 

DeGruyther, K. C., and G. R. Lowndes, for the K E : 
The decree made in the suit of 27th July 1899 should not be set 


„aside in the absence of any evidence to show that it. was not 
,Anstjtuted dang fide.in the interests of the appellants, and that 
„the dismissal thereof was procured by fraud upon the, appellants 


»by the respondent.. Again if that. suit had been fought. out 
_ there is-nothing to show that the appellants would have .been 
“able ta take advantage of any decree that might have baen, made 
therein in their favour. Its dismissal- therefore is, not shown 


_ $o have.been prejudicial to the then interests ef the appellants. 


„ Reference was also made to the Oudh Laws Act (XVIIL of 1876) 
, Sestions 6. and. 9. n ` 
- .. -The compromise was before the Court, which pied decrees 


_ in both suits after considering its effect on the interests of the 
' minors, who are, therefore, bound by those decrees. 


Grey replied. f 
_ The judgment of their Lordships was delivered by 
Sir John Edge.—The suit in which this appeal from a 


) (1883) L. B. 10 T. A. 150 (188) ; L L. B. 10 Calo, 824. 
9) (1887) L L., B, 9 AIL 625, 
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decree. of the Court of the Judicial Commissioner of Qudh has 
arisen was brought by Kunwar Partab Singh and Kunwar 
Ahbaran Singh in the Court.of the Subordinate Judge of Sitapur 
against Bhabuti Singh and others on the 22nd February 1908, 
The plaintiffs,’ who are the appellants here, sought by their 
suit to have it declared that a decree which was made on the 
1sth December 1899 in‘ a suit for pre-emption which had been 
brought by. Bhabuti Singh, who is respondent here, on the 26th 
June 1899 against certain vendees and others, and in which the 
appellants, who were then minors, had been added as defendants, 
was. not binding as against them. The plaintiffs appellants also 
sought in this suit to have a decree set aside which had been 
made on the 15th December 1899 in a suit for pre-emption which 
bad been brought on the 27th July 1899 by them under the 
guardianship of one Hari Pershad against vendees and others and 
in which Bhabuti Singh had been added as a defendant, and 
they claimed to be restored to the position which they had held 
prior to the 15th December 1899 and such other relief as thay 
were entitled to. 
. The material facts which their Lordships find are briefly as 
follows. The plaintiffs were the sons of Raja Balbhaddar Singh 
who died on the 27th December 1897. The property ofthe 
joint family consisted of, amongst other thiags, shares in mahal 
Jsmailganj and mahal Khushalpur, in respect of which Raja 
Balbhaddar Singh was at his death recorded in the revenue 
papers as the proprietor. After the death of Raja Balbhaddar 
Singh the defendant respondent, Bhabuti Singh, assuming to 
act as the guardian of the plaintiffs and as the manager of their 
property obtained in April 1898 mutation of names in the 
revenue papers in their favour, Syed Mohammad Ismail, Syed 
Idur Hasan and Syed Mohammad Sadig on the 3rd August 1898 
sold certain shares in mahal Ismailganj and mahal Khushalpur to 
Munshi Niaz Ahmad, Babu Ram and Bhagwan Das. It was in 
*respect of that sale that the suits for pre-emption of the 26th 
June 1899 and the 27th July 1899 were brought. The vendors 
and the vendees were original defendants to these suits. Bhabuti 
Singh had a right of pre-emption equal but not superior to the 
right of pre-emption of Partab Singh and Ahbaran Singh in 
respect of the shares which were sold in mahal Khushalpur, and 
he had a right of pre-emption inferior to theirs in respect of the 
shares which were sold in mahal Ismailganj. It is obvious that 
the interests of the minors Partab Singh and Ahbaran conflicted 
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with the interests of Bhabuti Singh. On the 26th June 1899 
Bhabuti Singh on his own behalf brought a suit to pre-empt the 
shares which had been sold in the two mahals, and made the 
vendors and vendees defendants to the suit. On the 5th August. 
1899 Bhabuti Singh caused Partab Singh and Ahbaran Singh, 
who were then minors, to be added as defendants to that suit. 
According to the amended plaint, Partab Singh and Ahbaran 
Singh, minors, under the guardianship of Hari Pershad, were 
added as defendants under an order dated 5th August 1899. The 
Court appears to have made an order on the sth August 1899 
that Partab Singh and Ahbaran Singh should be added as 
defendants, but it does not appear that the Court had ordered 
that they should be added as defendants under the guardianship 
of Hari Pershad. The amendment of the plaint adding Partab 
Singh and Ahbaran as defendants was not attested by the 
signature of the Judge. No order appointing Hari Pershad as a 
guardian for the suit for Partab Singh or Ahbaran Singh was 
applied for or was made. By section 443 of the Code of Civil 
Procedure, 1882, it was enacted that: 

u Where the defendant to a suit is a minor, the Court, on 
being satisfied of the fact of his minority, shall appoint a proper 
person to be guardian for the suit for such minor, to put in the 
defence-for such minor, and generally to act on his behalf in the 
conduct of the suit." ` l 

By section 441 of the same Code it was enacted that : 

“ Every application to the Court on behalf of a minor (other 
than an application under section 449) shall be made by his next 
friend, or by his guardian for the suit.” 

The result is that the minors, Partab Singh and Ahbaran 
Singh, were not in law represented in the suit which was brought 
by Bhabuti Singh. 

On the 27th July 1899 Bhabuti Singh, who was then the 
de facto guardian of the miuors Partab Singh and Ahbaran 
Singh, and the manager of their property, caused a suit for pre- ^ 
emption in respect of the sale of the 3rd August 1898 to be 
brought by Partab Singh and Ahbaran Singh under the guardian- 
ship of Hari Pershad against the same vendors and vendees who 
were defendants to the suit of the 26th June 1899. The shares 
which it was sought to preempt by the suit of the 27th July 
1899 were the same shares which it had been sought to pre-empt 
by the suit of the 26th June 1899. On the 7th August 1899 
Bhabuti Singh was added as a defendant to the suit of the 37th 
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July 1899. On the 27th July 1899 Hari Pershad had in the suit 
in which Partab Singh and Ahbaran Singh were the plaintiffs 
filed an application to be appointed their guardian ad item. The 
application purported to be made under section 456 of the Code 
of Civil Procedure, 1882. The Subordinate Judge to whom the 
application was made by his order of the 27th July 1899 held 
that the application was unnecessary, and directed that the costs 
should be borne by the plaintiffs in that suit in any event. 
Bhabuti Singh, the vendors, the vendees, and Hari Pershad, 
professing to act on behalf of Partab Singh and Ahbaran Singh, 
entered into au agreement of compromise, and on the 15th 
December 1899 filed in the suit in which Bhabuti Singh was the 
plaintiff a petition in which it was stated that it was agreed that 
Bhabuti Singh should pay Rs. 15,000 without costs to the venrdees, 
and that a decree for possession of the property sold should be 
passed in favour of Bhabuti Singh by right of pre-emption. On 
that petition the then Subordinate Judge passed a decree in that 
suit in favour of Bbabuti Singh. As Hari Pershad had not 
been appointed guardian for the suit for the minors Partab Singh 
and Ahbaran Singh, they were in law unrepresented, and the 
decree did not bind them. Further, Hari Pershad had not obtained 


"the leave of the Court to enter into that agreement of compromise: 


on behalf of the minors Partab Singh and Ahbaran Singh. 


In pursuance of the agreement of compromise to which their 
Lordships have referred, Hari Pershad, professing to act as 
guardian of the minors Partab Singh and Ahbaran Singh, on the 
15th December, 1899, presented to the Court a petition in the 
suit in which Partab Singh and Ahbaran Singh were the 
plaintiffs, in which it was stated that it had been settled between 
the parties that a decree should be passed in favour of Bhabuti 
Singh in his suit ; that the compromise had been filed in Court ; 
and that Partab Singh and Bhabuti Singh were willing to with- 
draw their claim ; and it was prayed that the withdrawal of their 
claim should be sanctioned, and that their suit should be dis- 
missed. That petition was signed by Hari Pershad, Bhabuti 
Singh, the vendors, and the vendees. Hari Pershad appeared in 
Court in support of that petition, and stated that: ‘Since 
Bhabuti Singh has acquired this Aakktat on the basis of pre- 
emption, therefore the minors have now no objection, and they 
do not advance a claim to the said &a£Erat as against Bhabuti 
Singh." On that petition the then Subordinate Judge dismissed 
the suit of Partab Singh and Ahbaran Singh. It does not appear 
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P,. 0, that the Subordinate Judge was informed that the minors Partab. 
1918, Singh and Ahbaran Singh were in law unrepresented in the suit 
Partab Bingh of the 26th June, 1899, in which Bhabuti Singh had obtained a 
decree as against them and others for the pre-emption of the 
ca shares which Pratab singh and Ahbaran Singh were in their suit 
Sir John Bilge. claiming to pre-empt; nor does it appear that the Subordinate 
= Judge was informed that the petition for the dismissal of the suit 
of Partab Singh and Ahbaran Singh was made in pursuance of 
an agreement of compromise which Hari Pershad acting as next 
friend- of the minors Partab Singh and Ahbaran Singh, had 
entered into without the leave of the Court. This Board -has 
held in Manokar Lal v. Fadu Nath Singh and others (1), that 
in cases to which section 462 of the Code of Civil Procedure, 
1882, applies there ought to be evidence that the attention of. 
the Court was directly called to the fact that a minor was a party ` 
to the compromise, and it ought to be shown, by an order on 
petition, or in some way not open to doubt, that the leave of the 
Court was obtained, and that it is not sufficient proof that the 
exigencies of section 462 were complied with to show that the 
minor was described in the title of the suit as a minor, as in that 
case; suing "under the guardianship of his mother," and that 
the terms of the compromise were before the Court. The agree-— 
ment of compromise in pursuance of which Hari Pershad obtained 
the dismissal of the suit of Partab Singh and Ahbaran Singh was 
void as against them and on that ground, if there were no other, 
they are entitled to have the decree dsimissing the suit of the 
27th July, 1899, set aside. 
" Hari Pershad had been a ainda of Raja Balbhaddar Singh, 
and he acted in a subordinate capacity under Bhabuti Singh in 
the management of the property of Partab Singh and Ahbaran 
Singh after Bhabuti Singh assumed the guardianship of the 
minors? Their Lordships agreed with the learned Judicial Com- 
missioner that in the proceedings to which they have referred 
* Hari Pershad was a mere dummy, that there was no one to 
protect the interests of the plaintiffs (Partab Singh and Ahbaran 
Singh), and that in fact Bhabuti Singh took advantage of his 
position. " Their Lordships find that Hari Pershad was introduced 
into the suits of 1899 by Bhabuti Singh as the guardian or next 
friend of the minors Partab Singh and Ahbaran Singh to 
advance the interests of Bhabuti Singh and to defeat the interests 
of Partab Singh and Ahbaran Singh, for whom previously and 


) aD (16) L. n. 83 T, A, 128. 
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subsequently Bhabuti Singh was acting as guardian and as the 
manager of their property. Hari Pershad throughout acted 
under the directions and on behalf of Bhabuti Singh and in his 
interests ani contrary to ths interests of Partab Singh and 
Ahbaran Singh, and to their detriment. Upon these findings of 
fact it follows as an obvious conclusion that the compromise and 
the proceedings which were taken in pursuance of it were not 
binding upon Partab Singh and Ahbaran Singh, and it is clear, 
apart from the other considerations which their Lordships have 
already discussed, that Partab Singh and Abbaran Singh are 
also on these findings of fact entitled to relief. 


The Subordinate Judge of Sitapur in this suit gave Partab 
Singh and Ahbaran Singh a decree on the 2gth July, 1908. 
From that decree Bhabuti Singh appealed to the Court of the 
Judicial Commissioner of Oudh. The appeal was heard by a 
bench consisting of the Judicial Commissioner and the first 
Additional Judicial Commissioner. The learned Judicial Com- 
missioner, on the facts found by him, held that Partab Singh and 
Ahbaran Singh were entitled to the decree which they had 
obtained from the Subordinate Judge, and that the appeal shall 


~be dismissed with costs. The first Additional Judicial Commis- 


siner agreed with the findings of the Judicial Commissioner on 
all the material facts. In his judgment the first Additional 
Judicial Commissioner stated :— : 


"T agree with my learned colleague in holding that it is. 


satisfactorily established that the appellant [Bhabuti Singb] was 
de facto manager of the minors’ property at that timé [1899], and 


- that Hari Pershad in withdrawing the minors’ suit acted under his 


instructions. If the case had been fought out the minors [Partab 
Singh and Ahbaran Singh] would probably have obtained a 
decree for the larger portion of the property and lots might have 
been drawn with respect to a smaller portion thereof. In 
arranging for this compromise the appellant acted in his own 
interests, and the reason why he got a pre-emptive suit instituted 
on behalf of the minors was to protect himself in case other 
persons who had a better right of pre-emption than himself 
instituted suits claiming pre-emption of the property. After the 
period of limitation for such suits had expired he withdrew the 
minors’ claim and obtained a decree in his own favour." 
Nothwithstanding that finding the first. Additional Commis- 
sioner, for reasons which appear to their Lordships to be irrele- 
vant, considered that exercising a discretion under section 42 of the 
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Specific Relief Act, 1877, he ought to refuse to grant the relief 
for which Partab Singh and Ahbaran Singh had prayed, and held 
that the appeal should be allowed and the suit dismissed with 
costs, Section 42 of the Specific Relief Act, 1877, did not apply. 
The Judicial Commissioner and the first Additional Judicial Com- 
missioner having differed in opinion on the point of law as to 
whether section 42 of the Specific Relief Act, 1877, applied to 
the case, directed that the appeal should be laid before the second 
Additional Judicial Commissioner under section 98 of the Code of 
Civil Procedure, 1958. The second Additional Judicial Com- 
missioner did not apparently confine himself to a consideration of 
the point of law with which alone he had under section 98 of the 
Code of Civil Procedure, 1908, jurisdiction to deal ; he apparently * 
agreed with the opinion of the first Additional Judicial Com- 
rhissioner that section 42 of the Specific Relief Act, 1877, applied, 
and held that the appeal should be allowed and the suit should 
be dismissed with costs in both Courts. In accordance with the 
opinions of the first Additional Commissioner and the second 
Additional Judicial Commissioner a decree was passed on the 
t4th March, 1910, by the Court of the Judicial Commissioner of 
Oudh allowing the appeal and dismissing the suit with costs. , 
From that decree this appeal has been brought. 


Their Lordships are of opinion that this appeal should be 
allowed and the decree of the Court of the Judicial Commissioner 
should be set aside, and that the appellants, Partab Singh, and 
Ahbaran Singh should have a decree setting aside the decree of 
the 15th December, 1899, in their suit, and declaring that the 
agreement of compromise and the decree of the 15th December, 
1899 in the suit of Bhabuti Singh are not binding upon them 
or either of them, and that they are entitled to such rights as 
they had before their suit was dismissed on the 15th December, 
1899. Their Lordships will advise His Majesty accordingly. 
Bhabuti Singh the respondent must pay the costs of this appeal 


and of his appeal to the Court of the Judicial Commissioner of 
Oudh. 


Ranken Ford, Ford & Chester.—Solicitors for the Appellants. 
T. L. Wilson & Co.—Solicitors for the Respondent. 


J. M. P. -- - - Appeal allowed. 
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Present: Lord Atkinson, Lord Parker of Waddington, 


SRI RAJA VENKATA NARASIMHA APPA ROW 


SRI RAJA PARTHASARATHY APPA ROW SAVAI 


Str Samuel Griffith, Sir Fohn Edge and 
Ur, Ameer Ali. 


v. 


ASWA ROW AND ANOTHER 
(No. 114 of 191o). 


SRI RAJA VENKATADRI APPA ROW | 
v. 
SRI RAJA VENKATA NARASIMHA APPA ROW 
AND ANOTHER 


(No. 115 of 1910) 
and 


SRI RAJA VENKATADRI APPA ROW - 
v. 
SRI RAJA PARTHASARATHY APPA ROW SAVAI _ 
ASWA ROW AND ANOTHER. 
(No. 116 of 1910). 


[CONSOLIDATED APPEALS FROM THE Hig Court or 
Jupicarure AT Mapnas.] 


Hindu Law—Succession—Zomindari— Madras Regulation (XXV of 1802), 

A szemindari, whioh is the subjeot of a s&xad in common form under the 
Madras Regulation X XV of 1802, is partible and descendible according to the 
ordinary rules of inheritance of the Hindu law, unless the senad could operate 
as the confirmation of a previously existing estate which from its nature or by 
virtue of some special family custom was impartible and desoendible to & 
single heir. 

Where the questlon was whether the zemindari of Nidadavole, which was 
the subject of a sanad in common form under the Madras Regulation XXV of 
1802, was impartible, and no reliance was placed on any special family oustom 
but it was contended that the grantee under the sanad had at and prior to the 
date thereof an estate which was of the nature of s Baj or principality and 
therefore impartible : 

. Hsid, affirming the Courts below, that the xernindari in aain was not 
in the nature of a Raj, and that it was partible and descendible &ocording to 
the ordinary rules of inheritance of the Hindu law, 

Collector of Triekimopoli v. Lehhamami (1), Kachi Kaligana v. Kachi 
Fava (3), Raja Venkata Narrimha Appa How v. Raja Narayye Appa Row (8), 
Babu Guncth Dutt Singh v. Maharaja Mohaskur Singh (4) Srimantu Raja 
Yarlagadda Millikerjune v. Srimanty Raja Yarlagadda Durga (5) and Alien 
Y. Qusbeo Warchouss Company (6) relied on. 


) (a7) L. B. LIA 983 (806) ; 14 B. L. R. 115. 
A. 2381 


(3 L R 83I. ; L D. R. 28 Mad. 508. 
(8 (1878 L. B. 7 1, A, 88; 1. Ù, R 3 Mad, 138. 

k (855) 6 M. LA 164 (187), 

5j (1890) L. B, 17 I. A. 154; I. L. B, 18 Mad, 406, 
(8) (1886) L. B, 13 A. O, 101 (104). 
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Three consolidated appeals from judgments and decrées of 
the High Court at Madras (November 20, 1905) affirming 
decrees of the Court of the Subordinate Judge of Kistna (December 
2, 1899), and modifying decrees of the Court of the District 
Judge of Godaveri (December 12, 1903). 

The judgment of their Lordships deals with only one of 
the questions involved ia these appeals, which are adjourned for 
further hearing of other questions involved therein. The question 
decided is- whether the zemindari of Nidadavole in the Madras 
Presidency is impartible or not.. This zemindari at one time 
formed a part of the great zemindari of Nuzvid. But at the time 
of the permanent settlement in 1802 the Government separated 
it from the larger zemindari and granted a sanad thereof in 
common form under the Madras Regulation XXV of 1802 to one 
Venkata Narasimha, a brother of the zemindar of Nuzvid. Jn 1879 
their Lordships of the Judicial Committee decided that the 
zemindari of Nuzvid was partible: see Raja Venkata Narasimha 
Appa Row v. Raja Natayya Appa Row (1). 

On December 13, 1899, Parthasarathy instituted one of the 
two suits giving rise to these appeals in the Court of the District 
Judge of Godaveri against Rangayya and Venkata Narasimha as 
defendants. The plaintiff contended ruter alia that the zemin- 
dari of Nidadavole, which was in the possession of the defendant 
Rangayya was partible and that he was entitled to a third share 
thereof, and he claimed possession of that share. The defendant 
Rangayya pleaded inter alia that the zemindari in question was 
impartible. The District Judge found that at and prior to 1802 
the zemindari was not in the nature of a Raj or principality and 
held that it was partible. On appeal this decision was upheld 
by the High Court: See Sri Raja Venkata Narasimha Appa 
Row v. Sri Raja Ratgayya Appa Rom (2). 

DeGruyther, K. C. and Dunne, for Venkatadri representing 
Rangayya: The first question is whether the zemindari of 
Nidadavole was at or prior to 1802 when the sanad was granted, * 


‘impartible. The evidence establishes that it was impartible. It 


is an ancient zemindari and not a single one of the ancient 


.zemindaries has been held partible. The official records show 


that the estate was of the nature of a Raj: Manual of the 


"Kistna District p. 90, Fifth Report of the Select Committee on the 


affairs of the East India Company, 1812. (Madras ed.) pp. 5, 6, 
21, 54, 88, 180, 181 and 295; “Standing Information regarding 
the official administration of the Madras Presidency in each 


1) (1879) L. R 7 I. A. 38; L L, B, 3 Mad. 138, 
2) (1905) I, L. B, 39 Mad, 487, 
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Depar-ment, in illustration of the Yearly Administrative Reports,” 
by C. D. Maclean, 2nd ed. (1879). p. 100. The holder of the 
estate is called a zemindar and there is no distinction between a 
zemindari and a poliem which is always impartible: Zhe Collector 
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P. c. 
1918, 
-—— 
Venkata Narasimha 
Apps Row 


gf Trichinopoli v. Lekkamant (1), Kachi Kalyana Rengappa Partoasarathy Appa 


Kalakka Thola Udayar v. Kachi Yava Rengayya Kalakka 
Thola Udayar (2) and Naragunty Luichmeedavamah v. Vengama 
Natdoo (3). The zemindar like the poligar had to render 


military service and was a petty chief, whose estate is of the. 


nature of a Raj. If an estate belongs to a class of possessions 
which are in the nature of chieftainships or an ‘estate is in the 


nature of a Raj, it isimpartible. Mutta Vaduganadhan Tevar v. 


Dorasinga Tevar (4) and. Babu Gunesh Dutt Singh v. Maharaja 
Mohechur Singh and others (5). 

Every member of the family “has stated at one time or 
another that the estate is impartible. These statements are 
contained in the geneological tables, which are admissible. Similar 
statements in similar tables have been accepted as proper 
evidence of the impartibility of an estate: Shree Rajak 
Yanumula Venkayamah wv. Shree Rajah Yanumula  Boochía 
Vankcndra (6) Indian Evidence Act, sections 32 and go. The 
estate was prior to 1802 impartible and the grant of a sanad 
under the Madras Regulation XXV of 1802 does not alter 
its character of impartibility : Srimantn Raya Yarlagadda 
Malkrarjuna v. Srimantu Raja Yarlagadda Durga (7): This 
is an ejectment suit and the onus is on the other sidé to, 
show zbat the estate is partible and it is submitted: that that onus 
is not discharged. Reference was also made to Rajah Venkata 
Narasimha Appa Row Bahadur v. Rafah Narayya Appa Row 
Bahadur (8), Babu Beer Pertab Sahes v. Maharajah Rajender 


Pertah Sahee (9), Ramnundan Singh v. Makarant Fanki 


Koer (10), Alexander Sohn Fordss v. Meer Mahomed Toguee (11), 
Kooldesp Narain Singh v. The Government (12), Baboo Gunesk 
„Dutt Singh v. Maharaja Moheshur Singh (13). | Wilson's 


(1) (1874) L. B. 1 1. A 982 (818) ; 14 B. L. R. 115. 
(3) 11005) L, R 82 I. A, $61; [. L. B. 38 Mad, 508. 
(8) "1861) 9 M. I. A. 66 (85, 86). 
(4) (1881) L B. BLA 9) (du & 112) 1. L. B. 8 Mad, 290, 
5) 11855) 6 M. L'A 16 (187, 198 & 189). 
E (1870) 18 M, T. A. 383, 

:1890) D, H. 171 A. ha T L. R. 18 Mad. 406. 
t (1879) L. R, 7 I' A, 88; 1. D. H,3 Mad. 138, 
(9) .1867) 12 M. 
10) 11902) L. R. 
tu) | 1870 18 M. 
(12) (1871) 14 M. 
(18) (1855) 6 ^r. IA. 104. 


1, (18, 34 & 85). 
A, 178 (198). 


I A. 
89 I. 
T. A. 488. 
IL A` 
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Glossary pp.48r and 563 for explanation of Sibandi and the 
rights of zemindar, and Harington's Analysis of the Bengal 
Regulations, Vol. IIT, pp. 368 and 370. 

Str Robert Finiay, K. C., (Kenworthy Brown and Swami- 
nadhan with him), for the representative of Venkata Narasimha : 
The estate is descendible according to the ordinary rules of 
inheritance of the Hindu Law, unless the contrary is established 
and the burden of establishing the exception is on the opposite 
side. It is contended that it is not partible as it is an ancient 
zemindari of the nature of Raj. But even an ancient zemindari is 
partible unless it is established that it is a Raj or that a binding 
family custom making it impartible is established ; semindar of 
Merangi v. Sri Rafak Satrucharla Ramabhadra Rasu (1), Baboo 
Gunesh Dutt Singh v. Moharajah Maheshur Singh (2) and 
Mayne on Hindu Law and Usage, 7th ed., p 632. The question 
whether an estate is subject to the ordinary Hindu Law of 
succession or descends according to some exception thereto is 
a question of fact and must be decided in each case according to 
the evidence given init ; Srimanin Raja Yarlagadda Maikkar- 
juna v. Srimaniw Raja Yarlagadda Durga (3), and Kalyana 
Rengappa Kalakka Thola Udayar v. Kachi Yuva Kengappa 
Kalakka Thota Udayar (4). It is not contended that in this case 
there is a family custom of impartibility, but it is contended that 
the estate is in the nature of a Raj and therefore impartible. 

But both Courts below have found that it is not a Raj and 
this concurrent finding should not be disturbed as it is not shown 
that it is not justified on the evidence: Allen v. Quebec Ware- 
house (5), Owners of the “ P. Caland" and Freight v. Glamorgan 
Steamship Co. Lid., (6), Ram Anugra Narain Singh v. Chowdkhry 
Hanuman Sakai (7), Parbati Kunwar v. Chandarpal Kunwar (8), 
Sajjad Hussain v. Wasir Ali Khan (9); Karuppanan Servat v. 
Srintvasan -Chetti (10), and the Code of Civil Procedure (Act 
XIV of 1882), section 596. Hence the estate is partible. Reference 
was also made to the Fifth Report, pp. 4 to 7, Appendix (Grant's, 
Reports) p.50 and Glossary, p. so (zemindar) and Willson’s 
Glossary for the meaning of Raj. | 


(1) (e LR. 181. A, 45 (68); L D. B 4 Mad, 387. 

m 1855) 6 M. T. A, 164 (187 

8 T L. R. 17 L A. 184 (i44); L L. B, 18 Mad. 404, 

(4) (1905 L. B. 89 I. A. 961 (269) ; I. L, 28 Mad. 608, 

(5) (1888) L. R. 13 A. O. 101. 

(8) L. B. (1898) A. O. 907. 
1. A. 4 


(T) (1903) L, R. 80 T, A. 41; I. L. R $0 Calo, 803 
(8) (1909j L R. 88 I. A. 135 ; (184), I. L. R, 8L AN. 457 
(9) (1914) L. R. 39 T. A, 158 (103); L L. R, 84 All, 455 
(10) (1901) L. B. 30 I. A, £0; I, L. R. 95 Mad. 218. 
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Sir Erla Richards, K. C., Rose, K. C., and Mr. Natr, for 
Parthasarathy, adopted the argument of Sir Robert Finlay K. C. 

DeGruyther K. C., replied. 

The judgment of their Lordships was delivered by 


Lord Parker of Waddington.—The principles to be applied 
in determining the question which now arises for decision do 
not, in their Lordships’ opinion, admit of any controversy. 
These principles may be stated as follows :—First, in the absence 
ofa sanad under Regulation XXV of the Madras Regulations 
of ‘1802, those regulations do not affect the title to, any land: 
Collector of richinopoh v. Lekkamani (1). Secondly, the 
acceptance of a sanad in common form under Regulation XXV 
does not of itself, and apart from other circumstances, avail to 
alter the succession to an hereditary estate: Kacki Kalyana 
v. Kachi Yava (3). Thirdly, unless there be an existing estate 
with other incidents which a sasad in common form under 
Regulation XXV can operate to confirm such sanad will 
confer on or confirm in the grantee an estate decendible 
according to the ordinary rules of inheritance of the Hindoo law: 
Raja Venkata Narasimha Appa Row v. Raja Narayya Appa 
Row (3). Fourthly, in order to establish that any estate is 
descendible otherwise than in accordance with the ordinary 
rules of inheritance of the Hindoo law, it must be proved either 
that it is from its nature impartible and descendible to a 
single heir, or that it is so impartible and descendible by virtue 
of a special family custom : Badoo Gunesh Dutt Singh v. Maharaja 
Moheskur Singh (4). Lastly, the nature of the estate and the 
existence or otherwise of a special family custom are questions of 
fact to be determined on the evidence available in each case : 
Srimanin Raja Yarlagadda Mallikarjuna v. Srimaniu Raja 
Yarlagadda Durga (5). 

The question now arising for decision is whether the zamin- 
dari of Nidadavole is impartible aud descendible to a single 
heir or partible and descendible according to the ordinary 
rules of inheritance of the Hindoo law. The zamindari of Nida- 
davole was the subject of a sanad in common form under 
Regulation XXV, and on the principles above stated it must be 
held to be partible and descendible according to the ordinary 
rules of inheritance of the Hindoo law, unless the sanad could 

(1) (1974) 1T, A. 981 (800) ; 14 B. L. B, 115. 
1905 LL 
T 88; 1. L. B. 2 Mad 128. 


(3 
A, 

(4) (1385) 6 Moo, I. A 161 (187). 

(8) (1890) L B. 17 1. A. 134; L L B. 18 Mad, 406 
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—À 
Venkata Narasimha 
- Appa Bow 


t. 
Parthisarathy Appa 
_ Row, 


July, 94; 
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operate as the confirmation of a previously existing state which 
from its nature or by virtue of some special family custom was 
impartible and descendible to a single heir. The appellant con- 
tends that the grantee under this sanad had at and prior to 
the date thereof an estate which was of the nature of a Raj or 
principality and therefore impartible. He does not rely on any 
special family custom. At and prior to the sanad the grantee 
thereunder had no doubt some estate, but whether or not it was 
an estate in the nature of a Raj is a question of fact to be deter- 
mined on the evidence. Both Courts below have found that the 
estate was not in the nature of a Raj, and having regard to the 
ordinary practice of this Board it would be wrong to advise His 
Majesty to disturb this finding unless their Lordships are satisfied 
that it was not justified by the evidence: See Allen v. Quebec 
Warehouse Company (1). So far from being so satisfied, their 
Lordships after considering the evidence are not prepared to say 
that they should not themselves have come to the same conclu- 
sion. Some stress was laid on the. contrary findings of the 
Courts in the litigation which culminated in the proceedings 
before the Board reported 7 Ind. App. 38, but their Lordships 
observe that in the present case there was evidence of a very 
material nature which was not available in the earlier litigation. 

In their Lordships’ opinion, therefore, the judgments of the 
Courts below cannot on tbis point be disturbed, and they will 
humbly advise His Majesty to that effect. They will consider 
the question of costs when the other points arising on these 
appeals have been dealt with. 

Douglas Grant.— Attorney for Sri Rajah Venkadri. 

T. L. Wilson & Co.—Solicitors for the representative of 
Sri Rajah Venkata Narsimha, 

Chapman Walker & Shephard—Solicitors for Sri Rajah 
Parthasarathy. . 
J. A. P. Decision affirmed. 


« 


(1) (1886) L R. 12 App. Oam 101 (101). 


Vor, XVIII] HIGH court., 380 
APPELLATE CIVIL. 


Before Str Lawrence Venkins, K.C.1I.E., Chief Fustice, Sir Richard 
Harington, Bart, Fudge and Str Asutosh Mookerjea, 
Knight, Fudge. 


BIBI AHMADI BEGUM AND oTHERS OIVIL, 
v. 1918, 
TARAK NATH GHOSE AND OTHERS,* i bond 


i January: " 83, 

Fishery right — Eassment— Limitation Act (IX of 1908), Secs 2,01, (5), 28—Com- — 95, 94, 28, 89, 50, 

tixning wrong independent of coxiract— Burden of proof —Jalkar, existence Praed » 

ef — Bod of ricor— Disoonnsotion, temporary — Hunter's Statistical Accounts, March, 18. 
refcronce if oan bo made. =; 


A profit & prexére, such as & right of fishing ia another's waters is an 
easement within the moaning of the term as defined in section 2 c), (5) of 
the Indian Limitation Act. Aso trespasser cannot by the very Act of trespass 
immediately and without aoguiesence on the part of the owner become 
possessed of the property upon which he has treepassed, till the statutory period 
has elapsed, the wrongfal act of the defendants in exeroising right of fishery 
can only be deemed aots of trospsss and being a case of a oontinutug wrong 
independent of contract, a fresh period of limitation, under section 28 of the 
Indian Iamitation Aot, begins to run at every moment of the time daring 
which the wrong continues, 

~ Chundos v, Skid (1) and Lohsasth v. Jakanis (2) referred to, 

The proprietors of a permanently settled estate though proprietors of the 
territorial fisheries oomprísei within the ambit of their estate, are bound to 
prove the fact that the jalhears,at the time of the Permanent Settlement, 
formed part of the assots of their xemindari, 

Forbes v. Moor Mahoned Hosscin (8) referred to. 

Referance cannot legitimately be made to statements in Hunter's Btatis- 
tical Accoants for the purpose of establishing the existence of private rigata. 

The bed of a river is that portion of the river which is in the ordinary 
and regular course of natare covered by the waters ofa river, [t need not 
be constantly covered if in the ordinary course of things it is habitually 
covered. 

Howard v. Ingersoll (4), Alabama v. Georgia (5), Hindson v. Ashby (8) 
and Tkamss Conservatory v. Snsed § Oo. (T) referred to 7 

The grantee of a fishery right in the river is entitled to fish in all waters 
comprised within the banks of the river, and the olroumstance that a particular 

* Letters Patent Appeal No. 1 of 1900 from a deolsion of Hon'ble Mr, Justice 
Richardson differing from that of Hon’ble Mr. Justice Does, dated the 8rd 
Mar. 1909, in Appeal from Original Decree No, 888 of 1906, against the dearee 


of Babu Darga Dam po. Officiating Additional Subordinate Judge of 
Bhagalpur, dated the 80th July, 1906, 


1) (1680) I. L. R. 5 Oalo. 945; 6 O. L, B. 869, 

3) (1811) 140. D. J. 873, 

3) (1878) 19 B. L- B 910; 20 W, B. 44; 2 Suther, P. 0, 885. 

4 1851) 18 Howard 881 (427). = 
5 Eu 28 Howard 505 (515) 

a 1596) 1 Oh. 78 (84) : (1896) 3 Oh, 1 (85). 

(7) (1897) 2 Q. B, 384. 
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sheet of water may, daring part of the year, be disconnected from the flowing” 
streim or permanent current does not affect the ríighta of the grantee. A 
jalkar eo situated in the river bet is essentially part of the river, and the fish 
contained therein may properly be deemed Ash of the river. 


Where the right of fishery is in a river, the Court has to be satisfied on a 
oonsideration of all the material facts and conditions whether 1t oan fairly 
and rearonably besaid that the waters over which the fishery is claimed are a 
part of the river, 


Sarat Chandra v. Kshitis Chandra (1) distingnished, 


Appeal by the Plaintiffs. 
Suit to recover possession of certain fisheries by virtue of 
ownership of the soil. 


The plaintiffs, first party, were the proprietors in different 
‘rights of Mahal Tappah Madhuban, Pargana Kahalgaon, which 
isa permanently setiled estate. The plaintiffs, second party, 
were mustajirs or lessees of the estate. It comprised amongst 
otbers, mouzas Kakarghat, Khizerpur, Imamnagar and Harinkole, 
each extending as far as its northern boundary. Partly within 
these mouzas and partly outside the northernli mit of some of 
them, are some nine or ten lakes of narrow and elongated 
shapes more or less connected with each other and stretching 
from south-west to north-east over a distance of nearly five 
miles. The lakes situated in mouza Kakarghat on the west are 
known as Khanua Rajghat and Darbial ; those in mouza Khizer- 
pur in the middle are known as Dhaggar and Ghoremara, those 
in Imamnagar also in the middle and to the east of the former 
are known as Booriabharung, Khir Khira and Chaprela and 
those in Harinkole on the extreme north-east as Parthenia and 
Siogiadhar. All these sheets of water locally bear the generic 
name of Bhorung, in consequence of the growth of aquatic 
plants in them. 


The river Ganges flows far away to the north of these lakes 
and is at a distance of nearly four miles from the north-eastern 
lakes and six or seven miles from the south-western lakes. The 
tract which intervenes between these lakes and the channel of 
the river forms part of the permanently settled estates of other 
proprietors and consists partly of bustes lands, cultivated fields 
and lakes like those in suit. The land on the north of these 
lakes up to the channel of the river is lower in level than the 
land on the south of it. During the annual floods the whole of 
this area except the higher dustee lands is submerged under 


(1) (1910) 13 0. L J. 216. 


~ 
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* water, When the floods recede, all communication between 


these lakes and the river ceases. 

The plaintiffs claimed in these lakes, so far as they are 
situate within the boundaries of their permanently settled 
estate, a right of territorial fishery by virtue of A of 
the sail. 

The defendants, first party, were the owners of a jalkar 
makai in a section of the river Ganges known as jalkar Maksus- 
pur, which also isa permanently settled estate, It extends from 
Mayagunge in the town of Bhagalpur on the west to the shrine 
of Hazrah Peer Shah Kamal in mouza Pir Painthi (in tappah 
Madhuban) on the east and is about 40 miles in length. This 
right of fishery is in the nature of a servitude and is independent 
of ownership of the soil. 

The defendants claimed a right of fishery in the disputed 
lakes 5y virtue of their right in alkar Maksuspur and contended 
that they and their predecessors in interest had always bsén 
exercising a right of fishery in those lakes and that the plaintiffs 
had never exercised such right, nor had they ever been in 
possession of those lakes. They accordingly pleaded limitation 
and want of title in the plaintiffs. 

The first Court decided both those pleas in favour of the 
defendants. An appeal by the plaintiffs to the High Court was 
heard by Mr. Justice Doss and Mr. Justice Richardson who 
delivered the following judgments : à 


Doss J.— This appeal arises out of an action to recover pos- 
session of certain fisheries by virtue of ownership of the soil. 

The plaintiffs, first party, are the proprietors in different 
rights of makal Tappah Madhuban, purgana Kahalgaon, which 
is permanently settled estate bearing Touzi No. 295 in-the 
Collectorate of Bhagalpur and a sudar jama of Rs. 3,736. The 
plaintiffs, second party, are musfojtrs or lessees of the estate. It 
comprises amongst others, mouzas Kakarghat, Khizerpur, Imam- 

*nagar and Harinkole, each extending as far as its northern 
boundary. Partly within these mouzas and partly outside the 
northern limit of some of them, are some nine or ten lakes of 
narrow and elongated shapes more or less connected with each 
other and stretching from south-west to north-east over a dis- 
tance of nearly five miles. The lakes situated in mouzah Kakar- 
ghart on the west are known as Khanua Rajghat and Darbial ; 
those in mouza Khizerpur in the middle are known as Dhaggar 
and Ghoremara, those in Imamnagar also ir the middle and to 


1909, 
May, 3. 
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the east of the former are known as Booriabharung, Khir Khira ' 
and Chaprela and those in Horinkole on the extreme north- 
east as Parthenia and Singiadhar. All these sheets of water 
locally bear the generic name of Bhorung, in consequence of 
the growth of aquatic plants in them. 

The river Ganges flows far away to the north of these lakes 
and is at a distance of near four miles from the north-eastern 
lakes and six or seven miles from the south-western lakes. The 
tract which intervenes between these lakes and the channel of 
the river forms part of the permanently settled estates of other 
proprietors and consists partly of dustee lands, cultivated fields 
and lakes like those in suit. The land onthe north of these 
lakes up to the channel of the river is lower in level than the 
land on the south of it. During the annual floods the whole 
of this area except the higher dustee lands is submerged under 
water. When the floods recede, all communication between 
these lakes and the river ceases ; and it is admitted on all hands 
that such communication has ceased since several years past. 

The platntiffs claim in these lakes, so far as they are situated 
within the boundaries of their permanen'ly settled estate, a 
right of territorial fishery by virtue of ownership of the soil. 


The defendants, first party, are the owners of a jalkar makal 
in a section of the river Ganges known as ja/tar Maksuspur, 
which also is a permanently settled estate bearing Touzi No. 271 
in the Collectorate of Bhagalpur and a sadar jama of Rs. 923. 
It extends from Mayagunge in the town of Bhagalpur on the 
west to the shrine of Hazrah Peer Shah Kamal in mouza Pir 
Painthi (In Tappah Madhuban) on the east and is about 40 miles 
in length. This right of fishery is in the nature of a servitude 
and is independent of ownership of the soil. In order to con- 
tradistinguish this incorporeal right from the right of territorial 
fishery, it may be aptly described as a franchise fishery originating 
presumably in a grant from the ruling power for the time being. 
The defendant second party, is a lessee of this ja/&ar and the. 
defendant third party, is a sublessee under her. 

The defendants claim a right of fishery in the disputed lakes 
by virtue of their right in ja/£az Maksuspur and they urge that 
they and their predecessors in interest have always been exercis- 


ing a right of fishery in these lakes and that the plaintiffs have 


never exercised such right, nor have they ever been in possession 


of those lakes. They accordingly plead limitation and want of 
title.in the. plaintiffs, 


à 
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The learned Subordinate Judge has decided both these pleas 
in favour of the defendants. The plaintiffs have accordingly 
appealed. 

It appears that at the time of the permanent settlement one 
Roy Kripa Nath Chowdhury was the owner of Jalkar Maksuspur 
as appertaining to Mouza Maksuspur. Mouza Maksuspur formed 
part of his estate in Purgana Kolganj, which extended to a 
considerable distance along both banks of the river Ganges. 
Portion of this estate was soon after sold for arrears of revenue. 
Jalkar Maksuspur was sold separately and .was purchased by one 
Bhowani Prosad for a sum of Rs, 960. In Exhibit 3, which is 
an attested copy of a letter dated gth September 1799, addressed 
by the Collector of Bhagulpur to the Board of Revenue informing 
them of the nature and extent of the right which Bhowani Prosad 
had acquired under his purchase of jalkar Maksuspur ; the jalkar 
is thus described : "In this estate," that is, Roy Kripa Nath's 
estate in the Purgana of Kolganj “ was a ;a/£ar and only one, 
named Maksuspur, and comprehending the entire stream between 
both banks of the Ganges and giving to the proprietor a right 
of preventing all fishermen who had not previously obtained from 
bim a fotta, or license entitling them to fish, from exercising 
their trade in such part of the Ganges as was bounded by Mouza 
Maksuspur on the one side and by the parallel bank onthe other. 
But though this fishery obtained its name from Mouza Maksuspur, 
itformed a separate division or mehal" This letter of the 
Collector was accompained by the written answers given by the 
canongoes to certain questions put by him relativeto the 
proprietary right in, and to the extent of jalkar Maksuspur 
and therein the boundaries of the jalar are thus described: 
“The fishery in question is bounded to the eastward by the 
westward extremity of Tappa Madhuban; to the westward 
by Mayagunge in Purgana Bhagalpur and to the northward and 
southward by the banks of the river, including not only the 
whole course of the river but all water, flowing or stagnant, on 
both banks. 

It is contended on behalf of the appellant that too much 
weight ought not to be attached to the words “all water flowing 
or stagnant on both banks" contained as they are in the answer 
ofthe canongoes, but not to be found in the description of the 
jalkar by the Collector in his letter and that if any effect is to 
be given to them at all they must be construed as referring to 
all waters, flowing or stagaant, so long as there is a communica- 
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tion at all seasons of the year and not during the rains only, 
between them and the waters of the flowing river. I am of opinion 
that this contention is well-founded. 

As I have already stated the river Ganges now flows at a 
distance of four miles from the north-eastern extremity of these 
lakes and nearly six miles from the south-western extremity ; 
and that all communication between these lakes and the flowing 
stream has ceased since several years past. The survey map 
ofthe Mouzas situated in this tract of country, and which was 
made in the years 1847-48, shows that the relative position of the 
flowing channel of the river and the lakes in dispute was then 
almost the same as it is now, and the evidence shows that this 
position has remained unchanged during the period which has 
elapsed since. The soil of these lakes is part and parcel of the 
permanently settled estates of private proprietors, and according 
to an uniform curreat of decisions of this Court and of the sadar 
dewant adalat [collected together in the Tagore Law Lectures 
for 1889 at page 374, to which may be added Hem Chandra Chow- 
dhury v. ¥agadindra Nath Roy (1), Fogendra Narayan Roy v. 
Crawford (2), and Zskan Chandra Das v. Upendra Nath Ghose (2)], 
the owner of a franchise fishery in a public navigable river 
possesses the right to fish in any neighbouring lake or ffl situated 
in private territory so long as such lake or /47/ continues to be 
an arm or adjunct ofthe flowing stream, the test being whether 
communication between the lake or /477 and the flowing stream 
at all seasons of the year continues to exist. When this 
communication ceases, the lake or fht? ceases, to form an arm or 
adjunct of tbe river, it becomes freed from tbe servitude to which 
it was subject, the right ofthe proprietor of the soil is restored 
and he becomes entilled to enjoy its profits by catching fish or 
growing corn as there is water on it or not. 

It has been contended by the respondent that altar 
Maksuspur is a fishery of a very peculiar character, that it is not 
similar to the class of fisheries dealt with in the reported cases 
nor to any which probably has ever come before the Courts, 
that it is an incorporeal right of fishery not confined to a section 


.ofthe flowing river and its arms or adjuncts, but a right of 


fishery ex'ending over and beyond either banksas far as the limita" 
indicated by what, according to the defendants at one time formed 
its permanent high banks; that the position of these limits is 


(1) (1905) 8 O. W. N. 984. 
(2) (1°03) T. L. B. B2 Gale, 1141, —— 48, (1908) 12 O. W, N, 550. 
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unaltera3ly fixed for ever and that the owner ofthe right 
of-fishery has, the right to: fishin all lakes or pools of water 


situated -within those-limits; howeverfar they may be situate. 


from the flowing-atream-and however much they may be discon- 
nected with it.. : : MEL 

- It is to: be observed in the first place that this contention is 
opposed to the case made by the defendants in their written 


statement, for im» paragraph. 10 thereof they say : -“‘ whenever on 


account -of the, action of the river the karari lands on the banks 
are.washed away and the 4achars become changed to some extent, 
then the limit of- alkar Maksuspur of the defendants. first 
party, also is shifted and it then has a new sjte extending to dackars. 
and sych is the condition of all the ya/kars in the river Ganges." 
Im the second: place franchise fishery in a certain section of a public 
navigable river between two banks fixed for ever and at the 
same time permanently subject to the payment of a fixed revenue 
is inconsistent with the nature of a right-of fishery ina flowing 
river, for-it is implied in this contention that if the river abandons 
ite bed and assumes an entirely new course, the right of fishery 
is gone though the liability to pay the revenue, which ex Aypotkesi 
is permenent continues and does so for ever. It has not -been 
contendsd-ihat the defendants have a right of fishery within 
certain 3xed banks and also a right of fishery ina fluctuating 
channel. Nor does this seem to me reasonable.. In the Court 
below there was much contest between the parties as to the 
position of the so-called permanent high banks. The defendants 
pointed out to the Commissioner who held a local investigation 
info this case, certain high lands stretching along the south of 
the disputed fe/kars ‘though not forming a continuous. line, as 
the-old. permanent. banks of the river Ganges. The plaintiff 
denied :his.and asserted that the river never flowed along the 
north pf.these high lands. The. commissioner jn his report 
to-which no objection was taken by either side states that the 
defenüznts could adduce no evidence before him that these high 
latids ever formed the southern bank of the Ganges, and that 
in his opinion, if the river had flowed along the foot of these 
high danda at any time, it must have been more than: a century 
ago. . - 

Z Indeed it is saute T from the revenue suryey map of 
the’ year 1847-48 that about sixty years back the whole tract 
between the high lands now pointed out by the defendants as an 
ancient bank, and the présent south bank ofthe river was outside 
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the then flowing channel and that even at that time it was 
dotted with hamlets and cultivated fields though intersected in 
some places by narrow streams and inlets of the river. The 
evidence of defendanus witness No. 9, who is aged 7o years and 
that of his witness No. 14 who is aged 66 years, go to show that 
during their time the position of the river has remained 
unchanged, This last witness who is an Amin of the defendant 
No. 1 says that he never saw the Ganges flowing by the 
aide of the southern high bank pointed out by himto the com- 
missioner, but that he ascertained the high bank from the tenants 
whose names however he could not tell It is évident there- 
fore that during the last 60 years the channel of the river 
Ganges never flowed over this intervening tract which is more 
than five miles in breadth. The existence of cultivated fields 
and hamlets close to the southern bank of the river as it then 
existed and of a sandy tract on the northern side of the channel 
points to the inference that the channel of the river, if it was then 
moving at all, was moving from north to south and not from 
south to north, as according to the theory of the defendants in 
regard to the position of high banks, it would, Besides, it 
appears from the letter of the Collector of Bhagalpur dated the 
9th September, 1799, that at or before the time of the Permanent 
Settlement the river Ganges flowed along the southern border of 
Mouza Maksuspur and from the answers of the canongoes it 
appears that the Mouzas Bisunpur Saktea aud Taluka Islampur 
were also on the northern bank of the Ganges as it then flowed, 
which Mouzas were then for the first time included in sila 
Tirhoot, the then flowing channel of the river forming the 
boundary between the sr//as Tirhoot and Bhagalpur. Taking 
these facts along with the further fact that the tract between the 
river Ganges and the lakes in dispute comprises Srimantaput and 
portions of other Mouzas forming parcels of estates existing at 
the time of the Permanent Settlement, a. presumption arises that 
about the time of the permanent settlement the section of the 
river Ganges opposite tbis tract of land flowed in nearly the 
same channelas it did at the time of the revenue survey in 
1847-48. I do not think that any weight can be attached to the 
opinion of the commissioner as to the position of the so-called 
high bank, because it is based merely on the fact that the lands 
on the south of the lakes are higher in level than those on the 
north and that during the annual floods water reaches up to the 
foot of these lands, Begides the commissioner admitted in his 
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cros-eximination that he could not say whether the high lands 
called ov nim high nank was the bank of the river Ganges as it 
existed before. I am of opinion therefore that the defendants 
have failed to prove that the discontinuous line of high lands 
shown by them as the southern bank of the river Ganges in 
former -imes was in fact such. v.s 

Great stress has been laid by the respondents upon the 
judgment of the principal Sadar Amin in suit No: 59 of 1861, and 
those cf the Distritt Judge and of this Court in appeal dated 
respectively the 26th February, 1866, 24th April, 1867, and 
the rith June, 1868, in which tne ancestor of the defendant 
No. r sued Rani Ridha Chowdharani the then owner of -Mouza 
Amapu- for possession and obtained a decree for possession ofa 
certain fallar as appertaining to /alkar Maksuspur. It was urged 
that these judgments were admissible as evidence of possession 
not only of the fa/kar then in dispute but also of all altars lying 
on either bank of the river Ganges and situated in the estates of 
private proprietors abutting on the section of the river between 
Muyagunge and Pir Painthi, though there may be no connec: 
tion throughout the year betweén them and the main channel, 
aud it. was further contended that as evidence of such Poseni 
these judgments were also evidence of title. 

It appears that the lake in which a right of fishery was 
claimed jn that cagg-was situated in-a dearah or island which had 
formed in the bed of the river-Ganges surrounded on all sides - by 
the flowing channel. There could indeed be very little doubt, 


under those circumstances, that the right of fishery in such lake- 


would be part and parcel of the franchise fishery in the main 
channel There is no similarity between the nature of the lake 
in that case and that in the present suit. In Lord Advocate s. 
Lord Glantyre (1), in which a title to the foreshore of a tidal 
navigable river as against the crown was rested tnfer‘aha upon 
the acts of possession enjoyed from time immemorial coüpled 
with the barony title. Lord Blackburn in delivering his opinion 
to the House of Lords thus observed: "and all that tends to 
prove possession as owners of parts of the tract, tends to prove 
ownerthip of the whole tract, provided there is such a commion 
character of locality as would raise a reasonable inference that if 
the barons possessed as owners one part they possessed the 


whole, the weight depending on the nature of the tract, what kind’ 


of possession could be had of it, and what the kind of possemiot. 
^ (4) (1870) TR. é A. C 170 
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was" In this passage the proviso is most important; and it 
serves clearly to differentiate that case from the present. In Weill 
v. Duke of Devonshire (1), which was an action ky the Duke as 
owner of an exclusive fishery in a tidal navigable river ‘under an 
ancient -grant from the Crown for trespass- against. certain 
members of the public, the defendants justified their right-to 
fish, on the. ground that the public had theright-of fishing. 
Certain judgments. in possessory suits obtained -by the Duke 
against strangers were held admissible as evidegce of possession 
and user. This case only goes to show thatthe. bed of,;u tidal - 
navigable river is vested in the Grown, and the only question 
was raised whether the Crown had granted to the Duke an 
exclusive fishery i in it. This does not touch the present case where 
the question does not relate to the right of fishery in the river, 
but the right to fish in lakes situated in the estates of private 
proprietors. The case which perhaps at first sight presents. a 
closer analogy to the present is that of Stanley v. White (a), 
There, the question was whether the right to the trees growing 
ona certain woody belt which surrounded. the plaigtifl’s Jand, 
but which was undivided by any fences from the several -closes. 
adjoining, of which it formed part, belonged. to the plaintiff i ‘or, to, 
the owners of the closes. The-right of the plaintiff was held to 
be proved by evidence showing that from time to time be: and 
his ancestors at their pleasure cut, down for their own use-the; 
trees growipg Within ‘the belt. and that t the several -owners: of. the 
different: closes enclosing the belt never;felledtrees there. Tho, 
judgment of the Court was based upon the ground that probably 
the land of the whole belt belonged originally to the same person 
and that when he granted it out to others, he reserved the right, 
to the trees then growing or thereafter to grow in the same soil.. 
In the present case, however, there is nọ room for any such. 
presumption at all It is .common ground in this case that the. 
plaintiffs estate Tappa Madhuban has, always “been. a. , distinct, 
and separate estate from the time of the -Permanent Settlements. 
A comparison of Exhibit. R, extract from. register of revenue. 
paying estates dated 1794:1795 with 1 Exhibit. 48 . purwana for. 
delivery. of possession dated.19th April, 1813,. shows ! that. none.of. 
the Mouzas included in estate, Tappah Madhuban. ever. formed. 
part of Rai Kripanath’s. estate in Purgana Kahalgaon. Jt is. clear. 
therefore that the reason upon which the judgment in. Stauley.\ Ve 
White (2), p roceeded i is wholly inapplicable ta the present pase. :. 


(1) (1883) L. B. 8 A, O. 185, (2) (1811) 14. East 383, 
kc pu of 
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The respondent- has -also strongly relied upod the evidence 
adduced hy the defendants showing that the proprietdrs. of 
severa. other riparidg estates have-acquiesced in the defendants 
exercising their right to "fishery in lakes situated within the 
ambit of their respective estates. -If the first place, itis nat 
clear tpon the evidence whether communication between those 
lakes and the river continues to exist throughout the year ; . and, 
secondiy, such acquiescence by, some-próprietors would be. nó 
evidenre against others, far less against inland proprietora,zin the 
position of the plaintiffs unless as the case of Stanley v: White (1) 
shows, there-is room for the presumption that all the riparian 
estates, the proprietors whereof have:acquiesced in the exercise 
of their right, formed originally integral pe of the estatd of-a 
single »roprietor, . 2 cs 

I-am-unable to agree with ‘the finding of the sided Sabor 
dinate Judge that the present syit-is barred by limitation. The 
plaintiffs, second party, who are the legseps of Tappah Madhubap 
since. ehout ..1864, have produced their account bopks.from 1280 
to 1308 B.. S., containing accounts ‘of the -sub-lesgees=of tbe 
fisherie3.in Tappah Madhuban. .The accquats of the years 1280 
and 1281 -show that -Paran Malraldar was a -sub-lessee- of; the 
jalar mekal and paid an annual jama of Rs.:458 for those years. 
The account books of 1282 -show that Gokul Mahaldar paid a 
jama of .Rs..474 for that yearto the lessees for jalkat Singhia 
Bhorung 3nd others On the 28th Bhadra 1283, Że, 13th 
September 1875 Gokul Garhi (another name for Gokul -Mahaldar) 
obtained from Messrs. Gisborne and Company, the lessees. of 
Tappah Madhuban (upon executing ia their favour a registered 
&abulia?) a sub- lease of the fisheries. in mouras Mohanpur, 
Mulhkpur, Harinkole, Imamnagar, Kakarghat, Khizerpur and 
Amtapali for a perigd.of.3 years from 1283 to 1285 at an- annual 
jama oi. Rs. sor, , It may be noted. in passing that though other 
salkars of . „mouza Mullikpur were included in -this -sub-lease, 
jdtkar Singhia, of that mouza was not included therein and. hence 
jalkar Singhia mentioned in their accounts, till the year when 
the-next habuliat by Gokul was executed, must. refer. te jalker 
Singhia in "Harinkole. . The account«books „from. . 1283 to 1285 
show that. che paid: an .anpual jama o of Rs. sor for those 3. years. 
Those. for. the yeara 1286 ta 1287 show that he paid'an;augual 

jama, of. Ba.. 401.. The. acgount-kooks for 1290. and -1291 show 
that. Kali aod Hira, Mahaldar paid an annual jema of Rs. m for 
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those years. The account-books for 1292, 1293 and 1294 -show 
that they paid an annual jassa of Rs. 4o1 during these 3 years. 
The account-oo ks for 1295*show that Kurimullah and G kal 
Mahaldar paid a jama of Rs. 461. Ou the sth August 1889 
Gokul Mahaldar obtained from the proprietors of a 14 annas 
share of Tappah Madhuban (upon executing in their favour a 
registered &abu/ra?) a lease of a 14 annas Share of the jalkar mekal 
in mouzas Mullikpur, Kakarghat, Harinkole, Imamnagar, Amta- 
poli, Surmazpur, Mayapur, etc, at an annual jama of Rs. 530 
for a period of 7 years from 1297 to 1303. The account- 
book for the year 1297 of plaintiffs second party who were then 
lessoes of 2 annas share only of Tappah Madhuban shows that 
Gokul Mahaldar. paid a same of Rs. 68 including road.cess and 
other charges in respect of the 2 annas share. In 1298,- the 
plaintiffs, second ‘party, obtained from the proprietors of the 
14 annas share of Tappah Madhuban a lease of theirshare for a 
term of 7 years from 1298 to 1305. From that year Gokul paid 
the.entire 16 annas of the jama of the jalkar makal to the 
plaintiffs, second party. The account-book for 1299 shows. that 
though the annual jama -was Rs. 530 which with road-cess and 
other charges amounted to Rs.- 548, Gokul was able to pay 
Rs. 100 only leaving a balance of Rs. 448. Im the subsequent 
years his payments always fell short of the annual jama. ` 

The learned. Subordinate Judge Bas not disbelieved these 
-atebuntrbooks but he has put them aside holding that they do 
not relate to the jalkars in suit but to other jalkars in-other 
mouzas in Tappab Madhuban. The &aóulat dated 13th Septem- 
ber 1875 distinctly mentions the ja/éars in mouzas Mallickpur, 
Harinkole, Imamnagar, Kakarghat and Khizerpur and the jadkars 
in suit are included amongst them. Though in some of these 
accounts jalkars are mentioned as falkar Singhia, etc, or as 
falkar in Mullikpur it is quite clear that in the heading of the 
account this compendious form was used in order to denote all 
the jalkars specified in the- schedule of that kabuliaft, and 
Mullikpur was mentioned in the heading as being the mouza, 
the jalkars whereof were specified first in that dccument. The 
learned Subordinate Judge considered that the £abx/ra? of 1282 
was not a -bona -fide lease in the sense that it included some 
jalkars-of which the lessors had no possession at all and he did 
so on the ground that the &aóslrat was fora term of two years 
at a jama of Rs. sor per annum and yet after the expiry of that 
term the rental was.redacei to Rs. gor although the Jalkars wero 
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leased to the same fisherman, Upon these grounds he thought 
that this Aadu/iat was án attempt on the. part of the plaintiff 
to take possession of the fa/kars through their fisherman, but as 
the latter failed to get possession, the rental was reduced ‘by 
about Rs. 100. As have already said the account-books for the 
years 1280 and 1281 show that Poran paid Rs. 450 for each of 
those years and that in 1282, f.e., in the year preceding the year 
in which Gokul executed the Aadultat his jama was Rs. 474 or 
rather 481 including extra charges ; and that though in 1286, 1287, 
1288 and 1289 he paid an annual sama of Rs, 401, in 1290 and 1291 
he paid an annual jama of Rs. 461. If reduction of rent may raise 
the inference that the lessee was not put in possession of all the 
jalkars mentioned in the lease, thén the payment of Rs. 474 in 
the year preceding that in which the AaóuÁe! was executed 
ought to raise a counter-inference that he had already been in 
possession of nearly all these ja/&ers. I am of opinion that the 
learned Subordinate Judge has proceeded upon erroneous grounds 
and his finding that the &abwAat is not bona fide cannot be 
sustained. Nor can I assent to the view taken by him that the 
kabuliat dated the sth August 1889 was probably only a -preli- 
minary step to the plaintiffs’ attempt to dispute the defendants’ 
rights to the ja/kars in suit. Uf the &abu/rat of 1875 is dona fide, 
the dabwitat of 1889 must necessarily be so too, as it reserved 
nearly the same rent asthe &absAat of 1875 did and included 
almost the same /a/&ars as those which had been included in The 
previous $abukats with a slight addition thereto, | 

On the 7th October Gokul Garhi complained to the crimínal 
Court that the lessee of jalkar Maksuspur had obstructed him in 
catching fish in sa/ker Singhia. He was referred to the civil 
Court for redress. In February 1892 he himself put a éaré or 
palisading across salkar khana and created a disturbance followed 
by a riot for which he was imprisoned. Both the Deputy Magis- 
trate and the Sessions Judge held that since that date possession 
of jalkar khana was in dispute between the parties, and that 
neither party was in peaceful possession. If the plaintiffs first 
party are the rightful owners of the ja/éars in suit, as I have 
held, thev are, then the events which happened in 1892, regard 
being had to these findings of the criminal Courts, would not in 
law, have the effec of ousting them from jalkar khana, ‘far less 
from the oiher ;aZkars in suit. 

That the dispossession began not earlier than 1892 is further 
corroborated by the circumstance that while the income from 
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jalkar Maksuspur as appears from the accounts filed by them, 
gradually rose from Rs, 1,336 in 1865 to Rs. 1,550 in.'1893 with. 
the. exception of. an intervening period froni1872 to 1878 during 
which the income was Rs. 1,700 after the execution of.the-£aóu/ra? 
dated sth February 18g1 (which however was to take effect from 
1894) ‘the income suddenly- rose from Rs. 1,550 ta Rs IDIZ as 
appears from defendants’ kabukiat Exhibit 1, dated sth February 
r891 and Exhibit r,, dated rst February 1894 and this income 
further rose in 1896. to Rs..2,302 as appears from Exhibit r, dated 
toth November 1893 and Exhibit 1, dated 18th September 1898, 
I am of opinion that the ‘plaintiffs were in undisturbed 
possession of all the ja/Kars in suit up to 1299 Fasli or in other 
words up to October 1891 when the fishing season for that year 
commenced and the dispute between the.parties first began. On 
the 7th October 1891 Gokul Garhi complained to the criminal 
Court. that the lessee of se/kar Maksuspur had obstructed him 
in catching fish in ja/bar Singhia. He was referred. ta the civil, 
Gourt for redress. In February 1892 he himself placed a bpri 
or. palisading across alkar -khana and. created a" disturbance 
resn]ing im:a riot fer which he was Amprisoned. Beth, the, 
Deputy- Magistrate and the Sessions Judge held that, since that 
date posdession ‘of jaltar khana was in:dispote between the 
parties and that neither party: yeas in peaceful possession. - « . 
Ifthe plaintiffs, first party, dre the rightful owners of theyalkars 
in-suit as -I have held they are, then the disturbances which took 
place in 1891 and, 1892 could not, in'view of the findings arrived 
at by the criminal Courts, have in law the -effeet of ousting them 
from their possession of jalkar khana, far less from their posses 
sior of the other ja/kars'in suit of which: as rightful owners 
thereof, they must, in the absence of exclusive and, hostile pos- 
session by a stranger, be.deemed to have been in legal possession. 
If there are two persons in a feld" observed Maule, J. in 
Sones v, Chapman (1), V each asserting that the field is his, and 
each doing some actin the assertion of the right of: .posseasidn 
and if, the question is, which of those two is in actual possession, 
Lapswer the person who has the title is in actual possession, and 
the.opherzperson is a trespasser.” See the opinion ,of Lord 
Selborne in-Lows v. Telford (2) in which the abqve :drcium is 
gited with approvah Furthermore there is another. circumstance 
which goes to show that the dispossession by the defendants 
did not commence earlier than 1292 F. S. 


' * NM 
"a Soa 


- 11) (18472 Ex, 808 ;'76 K, R, 794. - (9) (1876) L Bs 1A 0. 414, 


Vor. XVIL] HIGH OOURT. 


It appears from a comparison of the account-books filed by 
the plaintiffs, second party, with the 4aduliats filed by the 
defendants that the receipts from Gokul fell from about the same 
time the annual jamz of ja/kar Maksuspur bagan to rise. A 
compa-ison of the Aadudiat, Exhibit 15 dated the sth February, 
1891, with the &abu/iat, Exhibit 111 dated the 1st February, 1894, 
shows that the annual jama of jalkar Maksuspur suddenly rose 
from Es, 1, 550 to Rs. 1,912, though the increase in the previous 
years was gradual and was due probably to the increased price of 
fish. This can only be accounted for by the fact that the 
defendant, first party, had at that period succeeded in taking 
possession of other ja/kars and it has not been suggested that 
the defendants had at this period taken possession of the ja/kars 
of any other proprietor. 

The &abuliats produced by the defendants relate to jalkar 
Maksuspur and do not in erpress terms in:lude any of the 
jalkars in suit. I am inclined to attach more credence to the 
evidence of plaintiffs’ witnesses than to that of the defendants’ as 
their statements are borne out by the documentary evidence 
adduced on their behalf. 

As regards the proceedings of the year 1853 under Act IV 
of 184c in which the predecessors of the plaintiffs first party were 
held to be in possession, I am disposed to agree with the learned 
Subordinate Judge, though not for the same reasons that they 
relate to ya/kar Singhia in Mouza Mullikpur and not to jalkar 
Singhia in Mouza Harinkole, In the petition of Har Lal Gouri 
(the lessee of the defendant, first party), filed op the aist 
November, 1853, the subject of dispute was stated to be ja/kir 
Singhia in alkar Maksuspur while in the petition of Syed 
Abed Ali the predecessor in interest of the plaintiff first party 
filed on the same date asking for summons on bis witnesses, the 
subject of dispute was described as sa/kar Singhia Bhorung in 
Taluke Madhuban, Mahasay Dwarka Nath Ghose, the predeces- 
sor in interest of defendant No. I, and Khosali Ram in the 
pe ition of intervention which they filed in the same pro- 
ceedings on the 6th of December, 1853, referred to the fact that 
Syed Abed Ali, zemindar of Tappah Madhuban, had on a former 
-occasion, unsuccessfully claimed ja/kar Singhia then in dispute as 
his own ja/£ar Rajghat, etc., etc. In answer theretothey urged, 
but the said zeminder thinking that a portion of the bed of the 
river Ganges lies in Tappah Madhuban declares the said jalkar 
as belonging]to bim, but this is à mistake on his part for your 
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petitioners have no concern with the.lands.” Exhibit C,- the 
Survey map of the 9 mouzas shows that in 1847-48, that is 
4 or S years before the institution of those proceedings, the 
river Ganges flowed through Mouza Mullikpur, It'seems to 
me therefore probable that the ja/£ar in dispute in those pro? 


' ceedings was some ja/&ar in Movza Mullikpur a portion whereof 


was then in the bed of the river. But whether the dispute 
related toa ja/&ar Singhia in Harinkole or to some’ jaTkar in 
Mullikpur is immaterial for the dispute related to a sa/kar situated 
in a Moüza which, like the other Mouzas Harinkole, Imafunagar, 
Khizerpur, etc, lies along the northern boundary of Tappah 
Madhuban. Relatively to jakar Maksuspur, the jallar then 
in dispute stood on.the same footing as the other ja/kars 
situated in the frontier Mouzas of Tappa Madhuban’ and. was 
claimed. as one out of a chain of ja/kars like Rajghat,.étc., ‘ya/kar 
Rajghat itself being in Mouza Kakarghat, oue of the Mouzas' of 
the northern boundary. ‘The proceedings of 1853 are therefore, 
in my opinion, relevant. evidence of possession in that year 
by the predecessor in interest of.the Ist party, of one out of 
a group of yalkars situated on the. northern frontier. of 
‘Tappah Madhuban and was. cognate in character ,to the Jalkars 
in svit. mae SUME CONES 


Besides the reasons mentioned ‘above, - there is a further 
ground which I think, saves the'suit from being batred- by limita- 
tion. It appears that from 1298 to 1305 F. S, (agth September 
1890 to frst August, 1898), Tappah Madhuban -was in the 
possession of the plaintiffs second party -as lessees under the. 
plaintiff first par.y and the jalkars in dispute together with other 
jalkars were in the possession of Gokul from 1297 to 1303 F. S, 
(10th September, 1889 to arst September, 1896) as sib lees 
under the plaintiffs second party. It is clear, therefore, ‘that the 
dispossession even if it be deemed to have taken place in 
October, 1891, took place during the currency of ‘the’ leage 
and the sub-lease; the plaintiffs would consequently have no 
right to bring a suit against the defendants fot recovery 
of possession of the ja/bars until the lease and the sub-lease 
expired: see Narain Roy v. Opnit Misser (1), Sheo Sohye Roy v. 
Luchmeswar Singh (2), Bissesuri Dabee v. Baroda Kanta 
Roy Chowdury (3), Sharat Sundari Dabia v. Bkobo Prosad 
Khan Chowdhury (4), Kishwar Nath Saki Deo v. -Kali 


(1) (1882) I. L. R. 9 Calo, 801. (8) (1884) I L. R. 10 Oalo. 1076. 
(2) (1881) I, L. B. 10 Calo. 577. (4: (1886) L L. B, 18 Calo. 101, 
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Santar. Sahat (1) and Zhammin Pande v. The Maharaja 
of Visanagram (a). 

The fact that after the expiry of the leases in favour of the 
second party, in 1305 F. S , the plaintiff, first party granted them 
fresh leases would not preclude them fro.n bringing an action for 
recovery of possession, nor would it stop the period of limitation 
from running. In Ecclesiastical Commissioners of England and 
Wales v. Rowe (3), where during the currency of a lease, renewed 
by the Deaü of Saint Asaph in favour of Hugh Jones Sarah 
Moulton, the predecessor in title of the respondent in that case, 
entered iüto possession of a portion of the lease-hold property 
without any valid title, the House of Lords held that the right 
of action to recover the premises dil not accrue to the Dean 
until the surrender of that lease, and that a renewal of the “lease 
even if made contemporaneously with the surrender, would not 
prevent time running in favour of the trespassers. Lord Selborns 
L, C., thus expounded the reasons for their rule: ‘“‘If so her” 
f. £, Sarah Moulton’s, “ possession commenced during the currency 
of the lease granted by the Dean to Hugh Jones on the and May 
1820 which lease continued to subsist until the 18th June, 1828, 
when it was surrendered contemporaneously with and in consi- 
deration of the grant of the new lease of that date. On that 
surrender a right óf action to recover the premises of which Sarah 
Moulton was then in possession accrued to the Dean, and all the 
new lease-hóld interests, then, and on each subsequent . renewal 
created, were, in my opinion, derived from and out of the estate 
in posséssión which then became vested in the Dean. That 
surrender althóugh not effected by a separate instrument, must 
in my opinion, be deemed to have preceded the new grant ; and 
I cannot assent, to the arguinent addressed to Your Lordships by 
the appellant’ 8 Counsel; that the effect of a renewal contempora- 
neous with- "' surrender, is, to prevent the accruer of a right of 
action to the lessor by the surrender of the former lease against 
@ disseizor or trespasser, an argument which seems to be incon- 
sistent with the provisions as to reversionary estates contained 
in the 3rd and sth" sections: of the Statute of Limitation, and 
which, if well-founded would prevent that statute from ever 
running in favour of any length of possession whatever against a 
title to church. Jease-holds renewed from time to time in the 
inanner, which was formerly customary, and of which an example 
is to, be found i in this case," 


(1) (1905) 10 0 W. N. 845 
` (8) (4907) I, L-R. 29 AN. 698 (3) 1880) L, B, 5 A. O. 736 
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I hold therefore that plaintiffs’ suit is not barred by limita- 
tion. 

For the foregoing reasons I am of opinion that the plaintiffs’ 
suit and this appeal ought to be decreed with costs. 


As my learned brother, however concurs in the judgment 
of the Court below, the decree of the Court below is dfücmeg 
and this appeal is dismissed with costs. 


Richardson J.—I bave the misfortune to differ from my 
learned brother. I do so with the greatest diffidence and the 
greatest reluctance, but I am bound to state the opinion I have 
formed on the best consideration which I have been ableto give 
to the case. 

The dispute relates to the right of fishing in certain waters 
and the respective claims of the parties have already been stated. 
The question is whether this right of fishery appertains to the 
zemindari estate of which the plaintiffs, first party are pro- 
prietors (so far as the waters are included within the boundaries 
of their estate), or whether it appertains to the fishery of the 
defendants which is also a permanently settled estate bearing 
a separate number on the revenue roll of the Bhagalpur 
Collectorate. For the sake of brevity, I shall refer to the plain- 
tiffs, first party, and the defendants Nos, 1 and 2 as the plaintiffs 
and the defendants respectively. The other plaintiffs and the 
defendants are for most purposes in the same box with the 
principal parties. 

The history ofthe fishery is of some interest, At the time 
of the Permanent Settlement it was in the possession of the 
principal proprietors in Purgana Kolgunj who subsequently fell 
into arrears with their revenue. The rights of which they 
were in possession including the fishery (which latter may have 
extended over land belonging to them as proprietors or may 
have been an adjunct to their proprietary estate, extending over 
lands not included in that estate) appear to have been sold in 
lots and the fishery thus became a separate estate with a separate 
number on the revenue roll (vide Hunter's Statistical Account 
of Bengal, Volume XIV, page 137). As such it has been in 
existence ever since under the name of ja/kar Maksuspur, 
Some further account of purgana Kolgunj and its early proprie- 
tors will be found at pages 244-246 in the same Volume of the 
Statistical Account. I may add that I refer to this Volume 
principally for the purpose of giving a historical and local 
setting to the case and that such a use of the book would appear 
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to be permissible under the penultimate paragraph of sec: 
tion 157 of the Indian Evidence Act (see also Garuradkwaja’s 
case (1). 

Now in the case of such a fishery with such a history 
separately entered in the revenue-roll, speaking for myself, 
I should not be surprised to find that it has some peculiar 
characteristic not usually found in fisheries in navigable rivers. 
This is precisely what the defendants claim. They say that the 
fishery is st: generis and that their rights extend not only, as 
in the ordinary case, to the main stream of the Ganges and to 
channels connected throughout the year with the main stream 
but to all waters, whether flowing or stagnant, within certain 
physical limits. The river Ganges in this part of its course 
flows from west to east and the limits of the fishery on the 
west and the east are two points on or near the river, said to 
be distant 40 or 44 miles from each other—whatever the distance 
there is no dispute as to these points—the defendants claim that 
the northern and southern limits are the permanent high banks 
ofthe river. Aboutthis, controversy has arisen mainly in the 
present case with reference to the state of things on the southern 
side of this riverain tract. 

An attempt has been made by the plaintiffs to deny the 
existence of a permanent high bank to the south óf the main 
channel of the river. But the evidence appears to me to show 
that there is a high bank on the south and that it has main- 
tained much the same position as it had at the time of the 
Permanent Settlement. Theline of this bank is indicated in 
the plaintiffs! own map (Exhibit Ar) which was filed in Court in 
1903 in connection with their first suit from which they subse- 
quently withdrew. Mention is made of the bank in a notification 
of Government dated the 28th September 1904 in the Calcutta 
Gasetts of the sth October 1904. There is evidence on the 
subject in the report of commissioner, Babu Surendra Nath 
“Bose, dated the 30th May 1904 and inthe report of commissioner 
Babu Akshoya Kumar Chatterji, dated the 11th September 1905 
(vide paragraphs 31 and 32 of the report). Reference may also 
be made to paragraph 23 of the Volume of Hunter’s Statistical 
Account of Bengal to which 1 have already referred. The 
‘description there given tallies remarkably with what is said in 
the reports of the commissioners. Taken as a whole, the oral 
evideace appears to me to support the case of the defendants. 


(1) (1900) L, B. 37 I. A. 288 (848) ; I. L, B. 98 All, 87. 
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It would take long to examine it in detail, and I content ae 
with stating the strong impression left on my mind. 
Agreeing with the Subordinate Judge, I find that there is 
a high bank to the south of the waters to which the dispute 
relates and that this is the permanent high bank of the Ganges. 
It is quite clear to my mind that annually in the rainy season 
the whole country between the high bank and the main stream 
of the Ganges except such, is lands as may exist under water 
and that this condition of things is not merely as the plaintiffs 
would have us believe or peculiarly of the year 1904 when a 
commissioner happened to visit the spot for the purpose of 
making a local enquiry. In fact, as the Subordinate Judge 
observes in the rainy season the main stream of the Ganges and 
the water covering the lands up to the southern high bank from 
one sheet of water and during that season at any rate those lands 
are a part of the bed of the river. If so, there seems to me 
no reason why they should not be considered a part of the bed 
of the river during the dry season. There is no counterpart 
in England to the vast plains and rivers of Bengal and the 
conditions under which land and righ's over land are held differ 
in many respects. But the case of Zmdson v. Ashby (1) was 
cited at the Bar and may be usefully referred to in this con- 
nection. Isee no difficulty in the distance of the main stream 
from the south bank. A fishery over a tract of country from 
40-44 miles long may be expected to be some miles wide, and; 
there appears to me to be every reason to suppose that though 
the main stream of the Ganges may have oscillated: between 
its two banks, the condition’ of things now is much the same 
as it was at the time of the permanent settlement and no reason 
to suppose the contrary. : 
The conclusion at which, I have just arrived clears the 
ground. It follows, regard being had to the maps and the 
evidence, that the waters to which the dispute relates are within 
the physical limits of the defendants’ fishery. Ifthis is so, ‘then 
in my-opinion claims which have been made in respect of, and 
acts of ownership which have been exercised in, other waters 
within the same limits—I confine myself more particularly to 
the southern side of the tract over which the fishery extends,— 
those claims and those acts are admissible in evidence for what 
they may respectively be worth in the present suit. (Indian 


‘Evidence Act sections 11 and 13; Taylor on Evidence, roth 


(1) (1898) 3 Ob. 1, 
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:Edition, Volume I, paragraphs 320-325, pages 252-256); Hori 
Das Mal v. Mahomed Faki (1), Nam Vinayak v. Narhari (a). 

I come then to the case put forward for the defendanis and 
I shall refer first to the earlier documents which throw light 
on the nature of the fishery known as ja/kar Maksuspur, and then 
‘advert to the disputes in regard to it which took place during 
the course of the last century. As to the relevancy of these 
earlier documents there is no contention, 


The fishery is mentioned in Exhibit S, a document of 1198 
Fusli (1791 A. D.) otherwise of little importance. It is apparent- 
ly mentioned also in the list of ja/kars attached to a letter 
dated sth September 1791 from Mr. Collector Grant to the 
President of the Board of Revenue. This would seem to show 
that the fishery owned by Kripa Nath or Kripanand, the principal 
proprietor in purgana Kolgunj, was much more valuable than 
any other fishery in those parts. But I do not lay much stress 
on this document, nor on Exhibit R, an extract from the register 
of revenue-paying estates for the year 1794-95, which again 
mentions jalkar Maksuspur as a component part of Kripa Nath’s 
estates. Undoubtedly the most important document and the 
one which tells most in favour of the defendants is the letter 
dated tne sth September 1899 from the Collector of Bhalgalpur 
‘to the Board of Revenue (Exhibit 2). The letter appears to have 
been. written in consequence of some quarrel between the 
Collectors of Bhagalpur and Tirhoot as to the treasury into which 
the revenue of jalka Maksuspur should be paid and refers to 
the creation of the fishery asa separate estate. The fishery is 
described in the Collector's letter as “ comprehending the entire 
‘stream between both banks-of the Ganges." It is said to have 
‘been sold alone “unaccompanied by any, even a foot of land, 
with all the privileges and profits previously enjoyed therefrom 
by Kripanand.” Appended to the letter are the answers given 
to certain questions by two kanungoes, one of whom is styled 
the'hereditary head Aanungo of purgana Kolganj. The danungoes 
state that “ Bhowani Prosad purchased the entire fishery from 
bank to bank” and that “the fishery is bounded...... to the 
northward and southward by the banksofthe river, including 
not only the whole course of the river but all water flowing or 
stagnant on both banks..." They further state that no fisber- 
man wbatever has a right to fish within the boundaries without 
a potta or license and the exclusive right of granting such ofa 


(D (1885) I, T. B, 11 Calo, 484 F, B, — (3) (1891) T. L, B. 16 Bom, 136, 
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within the specified boundaries whether on this or the opposite 
side of the river is vested in Bhowani Prosad. To my mind 
there is no means of avoiding the directness and the precision 
of these statements. The words used both by the Collector and 
the Aanungoes must be supposed to refer to rights which were 
then in existence, but even if this were not so, occurring as 
they did in a letter issued from the Collectorate, their force 
would probably be sufficient to give rise to colourable acts of 
possession which would ripen in course of time into rights 
of possession. It willbe observed that in the description of the 
jalkar, there is no reservation made in respect of any of the 
proprietary lands within the limits given. Whether all these 
lands were previously in the possession of Kripanand may be 
doubted, but there is no difficulty, I think, in supposing that the 
fishery did not extend merely over lands previously held by 
Kripanath but over all lands within the specified limits. 

The letter of 9th September 1799 was followed by the 
parwana of 16th November 1799 by which Bhowani Prosad 
was informed of an order of the Board of Revenue directing 
that possession of the fishery be delivered to him and was 
required to pay the revenue into the Bhagalpur Collectorate, 

Exhibit 48 dated the 29th April 1813 is a farwana recording 
the sale of Tappah Madhuban of which the plaintiffs are now 
the proprietors and in which the waters to which the dispute 
relates are now situated. The property was sold “with jadkar, 
bankar, phalkar, etc., and all rights appertaining thereto." The 
sale could not of course have affected rights appertaining to jalkar 
Maksuspur. There is a list of mouzas attached to the parwana, 
but no mention is made of any particular falkar. Tappah 
Madhuban comprises lands which are not between the permanent 


“high banks of the Ganges. 


I leave the earlier documents and go on to subsequent 
events. In 1853 a dispute arose which led to proceedings under 
Act IV of 1840 in respect of a ja/kar named ja/kar Singhia. It 
has been much debated whether this sa/kar is the salkar Singhia 
in mouza Harinkole within the physical limits of salkar 
Maksuspur or another ja/kar, jalkar Singhia baktadhar in 
mouza Mullikpur outside those limits. It was claimed by the 
predecessors in interest of the defendants as a part of sal/kar 
Maksuspur (Exhibit 60 and Exhibit 7). The terms of the orders 
passed by the criminal Courts (Exhibit BB and Exhibits 52 and 


CC) seem to make it clear that the predecessors of the defendants 
E : Fare : S 7 203 
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were then claiming a ja/kar to which they were not entitled as 
being outside the limits of ja/kar Maksuspur. In the copy of 
the final order of the Sessions Court produced by the plaintiffs 
(Exhibit 52) the distinctive new word akea which appears in 
the defeadants! copy (Exhibit CC) is omitted. The omission 
may or may not have been accidental but the inclusion of the 
distinguishing word makes all the difference. The defendants 
did not follow up their claim in the civil Courts. The dispute 
of 1855 therefore has no bearing on the present case except that 
the criminal proceedings of 1891-92 to which I shall refer, 
probably owed their origin to the same cause, the existence of 
these two sa/kars with similar names not far from each other, 
one outside and the other within the limits of the defendants’ 
fishery, and the temptation thereby offered to both parties to 
make unfounded claims. 

In 1860 another dispute seems to have arisen which was 
eventually decided by three judgments which are‘on the record; 
The judgment of the principal Sadar Amin Exhibit Ta, is dated 
the 26th February 1866, that of the District Judge, Exhibit Ta, 
is dated the 24th April 1867, and that of the High Court, the 
ith June 1868. I cannot help thinking that the issue decided 


` in those judgments was the very issue which has arisen in this 


case. No doubt the ja/kar then in dispute was a jalkar situated 
ina deara, which the High Court describes as an island but 
it appears that in this part of the Gangetic system the whole 
bed of the river is included within the limits of permanently 
settled estate: see Exhibit C. The island was clearly an island 
forming part of such an estate, the ja/bar upon it was not 
permanently connected with the main stream of the Ganges: 
and yet it was held mainly on the strength of the state- 
ments made by the Collector and the canungoes in 1799 that 
the jaar was a part of jalkar Maksuspur. I confess that I 
cannot escape from the effect of this decision. On the top of 
this there is the evidence of the defendants’ witness No. 11, 
Babu Aghore Nath Mukherji, canungoe, which is referred to by 
the Scbordinate Judge. It is to the effect that a claim by the 
plaintiffs to fish in waters similar to the waters now in' dispute 
and situated within a Government &Aas meda/, has been admitted 
by the Government. There is also other evidence of a similar 
kind ia reference to other estates, which evidence the Subordi- 
nate Judge says that he sees no reason to disbelieve. The 
evidence refers to mouzas Sabaur, Mathurapur, Madhipur, Panną 
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Chouk and Rejiuddinpur, Gopali Chak, mouzas in the Barari 
estate, mouzas Amapur and Ajodhyapur. 

Nor is this all. Tbe plaintiff! own witnesses-admit the posses- 
sion by the defendants of the fisheries in waters similar to those 
in dispute which lie just outside Tappa Madhuban (eg. falkars 
Darhial, Digar and Deori and parts of other /a/£ars). The posses- 
sion by the defendants of these /a/karz is admitted “all along.” 

The dispute in 1891-1892 seems to have bad reference first to 
jalkar Singhia (see the Exhibits B and D and map Exhibit A,), 
and.to have subsequently extended to the western portion of the 
waters in dispute. (See map Exhibit F). The judgment of the 
Sessions Judge (Exhibit X) may be referred to. The question 
of preyious possession appears to have been decided in favour 
of the defendants, and I venture to think that the oral evidence 
in this case supports this view. 

The long series of kabuliats and accounts produced by the 
parties seem to me to prove very little. They may show that 
there was some change and interchange of possession in reference 
to.a part or parts of the waters in dispute, but I am unable to 
accept the conclusion that the plaintiffs! accounts and kabuliats 
go any great distance towards establishing their possession of the 
waters in dispute from 1875 to 1889. The description of the 
jalkars leased appears to me to be too vague to afford anything 
like a safe foundation for an inference of this kind. Names may 
have been included of ja/kar of which no possession was taken 
and possession may have been taken of ;a/kats of which no 
mention was made. 

The one fact which seems to me to stand out from this part 
of the evidence is that the plaintiffs bave had no possession of any 
of the waters in dispute since the close of the criminal proceed- 
ingsin 1892. Reference may also be made in this connection 
to paragraph 11 of the plaint filed by the plaintiffs in January 
1903 and subsequently withdrawn. 

-Having dealt with the facts, I come to the legal questien 
which has been raised. The long line of authorities upon which 
so much stress has been laid by the plaintiffs beginning with 


-cases decided by the Sadar Dewani Adalat and such cases 


as Grey v. Anand Mohan Mitra (1), including such cases as 
Tarini Churn Sinka v. Watson and Co. (2, and ending with 


-Yogendra Narain Rat v. Crawford (3) and Ishan Chandra Das v. 
` Upendra Nath Ghosh (4), appear to deal merely with the ordinary 


a no W R, 108. (8)}(1905) T. L. R. 89 Calc. 1141. 
a) 1890)1 L R. 17 Calo, 963, (4) (1908) 12 O, W. N. 589. 
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incidents in Bengal of a fishery in a navigable river. They do 
not affect tho question raised in the present case except in so far 
as their effect is to place the original burden of proof on the 
defendants. I cannot accede to the contention that the right 
claimed by the defendants is an impossible right or one which 
the law will refuse to recognize, This very right is treated as a 
right which may be acquired by limitation or prescription in 
Grey v. Anand Mohan Mitra (1), (see penultimate paragraph of 
the judgment of Norman, J.) I may also refer to the observa- 
tion of their Lordships of the Privy Council in orbes v. Meer 
Mahomed Hossein (2). That jalkar or the right of fishing may 
exist in India as an incorporeal hereditament and a right to be 
exercised on the land of another is shown by the case of Lukkes 
Dasi v. Khatinta Debt (3) ` 

It is said that the defendants have produced no express 
grant of the right which they claimed. But they produce evi- 
dence dating from aboat the time of the Permanent Settlement 
and they prove long possession if not in respect of the waters in 
dispute at any rate in respect of other waters similarly situated. 
If the evidence is not entirely worthless and that is far from my 
opinion, the criticism referred to, can have little weight in 
reference to the defendants’ title. Their title if it exists dates 
from the time of the Permanent Settlement, if not from a period 
long anterior and it is not, I think, difficult to suppose that 
the right to fish in these riverain lands was granted to them by 
some authority which had the power to make the grant even in 
defeasance of the ordinary rights of the proprietors with whom 
the lands themselves may have been at the time settled [compare 
Rajrup Koer v. Abul Hossein (4.)] sis 

In the view which I take of the case, the question of limita» 
tion in the form in which it is raised is of little importance. It 
would appear that there may be circumstances in which posses- 
sion which is adverss to the lessee is also adverse to the lessor 
[ses Gobinda Nath Shaha Chowdkry v. Surja Kanta Lahiri (5).] 
But I do not enter into the question at all and express no opinion 
upon it. I think it is sufficient to remark by way of comment that 
if, as I think, the plaintiffs had no possession over any part of 
the waters in dispute after 1892, they have been a very long 
time in bringing their claim before the civil Courts. 

As to the written statement of the defendants, I have already 

(1) (1864) W. R, 108. 


(2) (1878) 13 B. L, B, 210 (218) (4) aw I, L, B 6 Calo. 894 P, O.- 
(3) (1818) 3 Bel, Bop. 64. (5) (1899) T, o. B. 36 Calo, 460. 


Maroh, 18, 


THE OALOUTTA ] AW JOURNAI. (Vou. XVII. 


indicated my view as to the substance of their claims. Their f 
claims to follow the high banks of the Ganges, if and when they 
recede need not be discussed in this case, because it has not been 
shown that there has been any material alteration in the position 
of the southern high-bank since the time of the Permanent 
Settlement. The distance of the main stream from that bank 
makes it improbable that there has been any appreciable erosion. 
Nor do I think that it is necessary now to consider the difficulties 
which may be caused in the event of the Ganges so changing its 
course as to flow outside the limits of the defendants’ fisbery. 
There seems to be no reason at present to apprehend the 
occurrence of so great a change, and I think that such difficulties 
may be left to be dealt with when they arise. 


In the result, I agree with the conclusions arrived at by the 
learned Subordinate Judge and think that this appeal should be 
dismissed. 

As the appeal was dismissed, the plaintiffs preferred this 
Letters Patent appeal. 

Dr. Rash Behary Ghose, Babu Foges Chandra Roy, Moulvi 
Syed Mahomed Taher, Muhammed Mustafa Khan, Mouli 
Khursed Hossein and Babu Hari Bhusan Mukerjes for the 
Appellanis. 

Mr. S. P. Sinka, Babus Umakali Mukeryee, Narendra 
Chandra Bose and Nares Chandra Sinha for the Respondents. 

C. A, V. 

The judgments of the Court were as follows : 


Jenkins C. J.—The subject matter of this litigation is a 
jalkar or right of fishery in certain óA«e/s named in the plaint 
as Khana Rajghat, Darbial, Dagar, Ghoremara, Barhia, Bhorung, 
Khirkiria, Chaprela, Parthenia and Singhia. 

It is the plaintiffs’ case that these keels are situate in 
mouzas Kakarghat, Khizerpore, Imamnagar and Harinkole, all in 
Tappa Madhuban. 

The plaintifs 1 to 33 together own Tappab Madhuban, 
while plaintiff 36 is its mustagrr or lessee. 


On the strength of this proprietorship the plaintiffs claim 
to be exclusively entitled to the fishery rights in these bkeels 
which are, so far as they are the subject matter of this suit, 
wholly within Tappa Madhuban. 

The first three defendants claim to be entitled to this fishery 
as the grantees under the Government of ja/kar Maksuspur. 
Defendant No. 4 is their lessee. They also claim to be entitled 
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on the strength of long enjoyment. The plaintiffs allege dis- 
possession from the beginning of May 1892 to July 1894, and 
by their plaint in this suit, they pray for judgment as follows : 

* (1) That it may be held by the Court that ja/kars Khana 
Rajghat, Darbial, Dagar, Ghoremara, Barhia, Bhorung, Khirkiria, 
Dhakli Burhia, Bhorung, Chaprela, Pardhania and Singhia, to- 
gether with branches and dhars, and all other sofas, Dobs 
Khatas, Cheri, Bhata and Jamta being part of Tappa Madhuban, 
are the milbiat of the plaintiffs; and that the plaintiffs and 
former proprietors of Tappa Madhuban have for a long time, 
that is, several 12 years,—been in possession as proprietors and 
holding adverse possession of all the aforesaid ja/kars together 
with ocher ja/kars situate within Tappa Madhuban, and within 
halka of the aforesaid Tappa, by means of Ahas tahsil and 
through mustagirs and das mustagirs. 

(z) That it may be held by the Court that the defendants Ist 
and zod party neither had nor have any right whatever to the 
jalkars iu dispute or any of them situate within Tappa Madhuban ; 
nor were they ever in possession of the ja/kars in dispute or any of 
these Eefore the accrual of the cause of ac.ion in this suit, and that 
they hed and have no right in respect of any of the ja/kars aforesaid. 

(31 That a decree may be passed by the Court in favour of 
the plaintiffs awarding them possession over the jaars in dis- 
pute aforesaid as proprietors and mustagirs thereof by dispos- 
sessing the defendants rst and and party and permanent injunc- 
tion may be issued against the defendants with these directions 
that the defendants rst and and party or any of them should 
not interfere with the right of fshing of the proprietors or the 
mustazirs, the plaintiffs; and that they should abstain from fishing 
in or exercising any power tantamounting to possession of the 
jalkars in dispu:e, and that wasilat of the estate from the year 
I308 to date of recovery of possession may be awarded to the 
plaintifs, and that amount of the same may be iura in 
the execution of decree department." 

Tbe suit was heard by the Additional Subordinate Judge 
at Bhegalpur who dismissed it with costs. The plaintiffs pre- 
ferred an appeal to the High Court which was heard by Doss J. 
and Richardson J. They were divided in opinion, Doss J. 
being for reversing. and Richardson J. for affirming the decree 
of the Subordinate Judge. The decree accordingly was con- 
firmed, and the present appeal has been preferred under clause 15 
of the Letters Patent. 
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It is common ground that the dfee/s in suit lie within the 
limits of Tappa Madhuban, and that the plaintiffs together are 
entitled to that Tappa; they claim to be equally entitled to all 
fishery rights over the d4ee/s within its limits. 

The defendants rest their claim on their ownership of the 
fishery known as ja/kar Maksuspur in which they maintain, are 
included the d&4ee/s now in suit. 

The original grant on which this ownership of the ja/kar 
rests is not produced, but it is said, though not proved, to have 
been made as far back as the 17th century. As evidence of this 
grant reliance has been placed on certain documents and on long 
user. The earliest reference to this fa/kar to be found on the 
record of this case is in a certified copy of Aaksat jalkar of 1791 
giving particulars of the jama of jalkars included in mal in per- 
gana Kahalgaon. There mention is made of ** ja/kar Maksuspur 
included in mouza Maksuspur " as held by Kripanath Choudhury. 

It is similarly mentioned in Exhibit R, which is an extract 
from the Register of Revenue paying estates in sila Bhagalpur 
for 1794-95. 

A more important reference is made toja:tar Maksuspur in. 
a letter of the 9th September 1799, Exhibit 2, written by the 
Collector of Bhagalpur to the Board of Revenue at Fort William 
and in the replies of the head canungoe of pergana Colgong re- 
lative to the proprietary right and extent of ja/kar Maksuspur. 
These replies were enclosed in the Collector's letter and two of 
them call for special notice. In reply to the question—" To 
whom is the proprietary right of ja/kar Maksuspur vested agree- 
ably to your records ? " the following answer was given. 

“When Roy Kirpanath fell in balance the whole of ja/Lar 
Maksuspur was included with other mouzas in a statement for 
sale and Bhawani Persad purchased the entire fishery extending 
from bank to bank at public auction, therefore agreeably to our 
shertsta the right is vested in Bhawani Persad.” 

The next question was, "wha: are the boundaries of thé 
fishery in question?” The answer was as follows :—‘ The fishery 
in question is bounded to the eastward by the westward extremity 
of Tappa Madhuban, To the westward by Mayagunge in pur- 
gana Bhagalpur and to the northward and southward by the 
banks of the river, including not only the whole course of the 
river but all water flowing or stagnant on both banks and conse- 


quently those of Bisanpore Sookteah and Talukah Ismailpore on 
the northern bank.” 
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In the covering letter of the Collector, it is written as 
follows: “Roy Kripanath’s estate in the pergana of Colgong 
extended to a considerable distance along both banks of the river 
Ganges and the fama of the whole of it was paid into the Bhagal- 
pur Treasury until such time from the commencement of I20t 
Fusli, corresponding with September 1793 as Government by 
determining that the river should in future be considered the 
boundary of both r/7/as occasioned the separation of the lands 
on the northern bank from silla Bhagalpur, and the consequent 
annexation of their proportion of jama to silla Tirhoot. Tn this 
estate was a ja/kar and only one named Maksuspur and compre- 
hending the entire stream between both banks of the Ganges 
and giving to the proprietor a right of preventing all fishermen 
who had not previously obtained from him a fotfa or license 
entitling them to fish, from exercising their trade in such part 
of the Ganges as was bounded by mouza Maksuspur on the one 
side and by the parallel bank on the other, but though this 
fishery derived its name from mouza Maksuspur, it formed a 
separate division or meha/.” 

In asubsequent passage the Collector wrote, “The second 
lot which consisted of ja/£ar Maksuspur alone, unaccompanied by 
any, even a foot of land, with all the privileges and profits en- 
joyed therefrom by Kripanath was brought by Bhawani Persad, 
and the sum he gave for the same was Rs. 960." 

In 1860 salkar Maksuspur became the subject of litigation, 
the question at issue being whether a ja/kar situated in a deara 
which was described as an island formed in the bed of the run- 
ning stream of the Ganges was included in sa/kar Maksuspur, 
The judgments of the P. S. Amin, of the Officiating Judge of 
Bhagalpur, and the High Court are in evidence, and a perusal of 
them s30ws that they have considerable relevancy to the question 
now uader discussion. There the plaintiff as owner of jalkar 
Maksuspur claimed that “she was entitled to the falkar rights 
not only of the whole course of the river Ganges from Mayagunj 
to Colgong but to that of all wa'ers flowing or stagnant on both 
banks znd as the disputed sa/kars were parts of the flowing stream 
during the rainy season so she lays claim to them." This con- 
tention was upheld in all three Courts, and in its essential fea- 
tures, it bears a close resemblance to the contention in this suit. 

That there was a grant of alkar Maksuspur is, I think, 
clearly established : the question is what passed to the grantees 
aud what is pow vested in the defendants who claim under them, 
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The grant certainly passed a right to fish in the river Ganges 
from Mayagunj eastwards : this indeed is not disputed. For the 
defendants it is contended that the ja/Lar extends eastwards as 
far as a place called Pirpainthi, a distance of 40 miles or so in 
all For the plaintifls it has been contended before«us, though 
somewhat faintly that the fishery terminated ata point short of 
this. It would seem from the judgment of Richardson J. that no 
dispute was raised as to this eastern boundary by the plaintiffs 
when the appeal was before him and Doss J. But however that may - 
be, I am satisfied that the defendants’ contention is well founded, 
and that Pirpainthi is the eastern most limit of the fishery. In 
this part of the Ganges there are three distinct sa/éars running 
from west to east. The first runs from Ruhooak nullah in 
Monghyr to Mayaganj in Bhagalpur, and is known as jalkar 
Gungaputtee, the second named ja/£ar Maksuspur runs from 
Mayagunj to Pirpaiothi, and the third from Pirpainthi to Soonti 
(see Exhibit Za and K ) This bears out the defendants’ contention, 
which in my opinion 18 not negatived by the 4th answer in the 
Canungoe’s report of 1799 (Ehibit 2.) 

The defendants’ view has been accepted by all three Judges 
before whom the case has already come, and without further 
labouring the point I hold that ja/£ar Maksuspur runs eastward 
as far as Pirpainthi. 

Treating the river as flowing from west to east the next 
problem is to ascertain its northern and southern boundaries. 
One would ordinarily say that these boundaries are its northern 
and southern banks, and, for what it may be worth, this is the 
indication furnished by the Canungoe’s report (Exhibit 2). 

It would have been more satisfactory had there been 
evidence of the northern boundary's position, but there 13 none 
beyond such as would justify us in holding that it must some- 
where to the north of the dry weather stream of the Ganges. 

So far the case is fairly simple ; the real difficulty is as to 
whether the /a/Lars in suit lie between the two banks of the 
river or in other words, in the bed of the river. "This is substan- 
tially a question of fact and it will be a help towards its solution 
to have a mental picture of the river as it lows eastwards from 
Bhagalpur to Pirpainthi. 

It possibly is, because the Court, the pleaders and the 
witnesses, at Bhagalpur were dealing with matters and scenes 
familiar to them and illustrated probably by conditions within 
actua] view of the Court house, that the evidence as recorded 
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Inay appear to be lacking in clearness, for much, doubtless, was 
taken for granted that is not obvious to those unacquainted with 
the locality. From Bhagulpur the main stream of the Ganges 
flows in a south-easterly direction towards Colgong where it is 
diverted northwards for a few miles. It then takes a bend 
towards the east and so reaches the neighbourhood of Pirpainthi. 
This is very clearly shown by the maps in the case. 


The Skeals now in dispute lie to the south-west of Pirpainthi 
and are in no sense a part of the present dry weather stream of 
the Ganges, but are at a distance of some miles from it. But 
when the annual rains are established this dry weather stream 
extends on its southern side as far as that which the defendants 
describe as the southern high bank of the Ganges thus covering 
the 54«sels in suit which lie to the north of the bank. 


It is contended for the defendants that this bank is in truth 
the southern bank of the river Ganges, and that what lies to the 
north of it, including the dAee/s, is a part of the river-bed. As 
supporting the view that this is the southern high bank of the 
‘river the defendants point to its position and configuration, to its 
] height in relation to the wide level stretch of low lying land to 
~its north, to the contrast between the soil and growth on it and 
on the land to the north, and to the apparent marks of towing 
cords to which the Commissioner report refers. Insisting then 
that this still is the permanent south bank of the Ganges, the 
defendants maintain that these dAee/s lie in the bed of the river 
and so are included in their sa/kar grant. 


The plaintiffs hotly contest this : they argue that this wide 
tract of land cannot be regarded as the bed of the river Ganges 
and this argument they seek to support by the fact that its width 
is 10 miles or more, that there are inhabited villages on it, that 
when the waters recede the soil is cultivated and bears crops, 
and that the land has actually been settled by the Government. 


. Fhese no doubt, are matters to be taken into consideration 
and duly weighed but their proper significance cannot be realized 
unless the character of the river in this part of its course kept 
in mind. f 

The change from a stream, a mile or so in width to an 
expanse of water 10 miles across is remarkable, but it is nothing 
unusual in this part of the river Ganges : it is of regular annual 
occurrence. Nor is the increase in volume so transient as to be 

- negligible for the purpose of considering whether the flood 
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stream is a part of the river: it lasts each year for a couple of 
months and notwithstanding its expanse there is a. current in it 
from west to east, though naturally not a strong one. 

This increased volume of water, extending as far as southern 
high bank, is not an inundation, it is the normal flood stream of 
the Ganges and an integral part of the river. Much has been 
made of the presence of villages on this tract of land but this 
does not show that it is not the bed of the river. The character 
of the structures which go to make up the village must be borne 
in mind. And that there is nothing impossible involved in the 
idea of a village in the bed of the river is shewn by the fact that 
at Bhagulpur within sight, we are told, of the Court House, the 
village of Shankarpore stands in the bed ofthe Ganges. (See 
witness No. 4 for the plaintiff) nor can I regard the cultivation of 
winter crops as in any way conclusive against the defendants, 
Here too regard must be had to all the circumstances. The silt 
brought down by the Ganges and deposited on this area in the 
rains forms a soil of high fertility and the opportunity of. culti- 
vating it is eagerly sought. Hunter in his statistical account of 
the Bhagulpur District speaks of a caste called Gangauntas whom 
he describes as numerous and as being fishermen who cultivate 5 
the islands and banks newly formed in the'bed of the Ganges 
(Vol. XIV p. 76). Itis only for a portion of the year that the 
tract is culturable, and only crops suited to such cultivation that 
can be grown. There is no permanency, it merely happens that 
the soil carried in suspension by the flood streams and deposited 
on this tract is capable of this immediate limited use rendering 
intermittent and periodic cultivation of the land possible. 


It is pressed on us that the settlement by the Government of 
this tract is inconsistent with its being a river bed. But I fail to 
see that. The peculiar properties of the deposited silt permit of 
cultivation and the mere fact that for a brief period in every 
year, the land can be used for purposes which make settlement 
practicable cannot prevent the land being a part of the bed of 
the river. This then is how matters stand ; though the dry 
weather stream is at a considerable distance from the bkeeks, yet 
the flood stream of the rains covers them extending even beyond 
them nght up to that which is the southern permanent bank of 
the Ganges and in the sense that it still Berves to contain the 
river on the south in its greatest normal flow. So far I have 
dealt principally with the physical aspect of things, but beyond 
that there is much tbat supports the view that this bank is the — 
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river's southern bank and that the depression to the north is 
still the river bed. 

"To begin with there is evidence which points to this being 
known as the river's southern bank. 

Thus several witnesses depose to this. Then in the plan an- 
nexed to:the plaint in the suit instituted by the present plaintiffs, 
but withdrawn in January 1904, 3 months before the institution 
ofthe present suit, the existence of this high bank is clearly 
indicated. This is omitted from the maps put forward in 
this suit. 

So -again in ‘this notification of October sth, 3904, the 


Government of Bengal refers to what obviously must be this bank. 


as the “southern high bank” of the Ganges. True, this notifi- 
cation is subsequent to the present suit, but this hardly detracts 
from its value seeing that it cannot have been expressed in those 
terms for the purpose of creating evidence. 

It is true that there is no direct evidence that the dry 
weather stream ever flowed along this southern high bank. 
There could not well be such evidence seeing that in the Revenue 
Survey map of 1847, the river is shewn as flowing some miles to 


.the north. But the Commissioner draws attention in the 31st 


para. of his report to what he describes as ‘significant facts 
which go to prove toa certain extent that it is not improbable 
tbat the river flowed along the foot of the high lands in some 
remote-period in the past.” And we learn from the judgment 
of the Subordinate Judge that this report has not been impeached 
by any of the parties at the trial. 

Then there is another distinct body of evidence with helps 
to show that the bed of the Ganges has the extended limits for 


which the defendants contend. It is distinctly proved that there. 


are a number of other ġ4eels, in the neighbourbood of this part 
of the- Ganges over which the defendants exercise the same 
jalkar rights as they claim in respect of the bAser in suit. They 
ard in mouzas Sabour, Matburapore, Madhipur, Panna Chowk, 
and Rajiuddinpur, Gopali Chak, mouzas in the Barari estate, 
mouzas Amapur and Ajodhyapur. It is worthy of notice that 
in. the. case of one of these bksels the Government at first. con- 
tésted the defendants’ claim, but ultimately ecnceded it, And 
yet the defendants’ right to this enjoyment resis on the same 
foundation- :as the claim they advance in this suit. 

. Their right i is.by virtue of their ja/kay in tbe Ganges. But 
these baeels. are not permanently connected with the dry weather 
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stream of the Ganges, but only with its flood stream, as are the 
bkeels in suit. ' 

I need not refer in detail to all the dhee/s as to which this 
class of evidence bas been given, it will suffice for me to mention 
three jalkars, Darhia, Digraha, and Deori. All three are con- 
nected with one or other of the /a/£ars in suit, they are all three 
circumstanced precisely as are those in suit, the defendants 
enjoyment of these three ja/kars is undisputed, and the defen- 
dants’ right to them can only rest, as does their right to those 
in suit, on their being in the bed of the river Ganges. - 

Finally thé defendants have (in my opinion) satisfactorily 
proved their long possession of the ja/karvs in suit. No doubt 
at one time these heels were permanently connected with the 
main stream of the Ganges, and so long as that was so their 
jalkar rights over them could not be questioned. But it is the 
plaintiffs! case that this connection was closed up about -25 years: 
prior to 1904 (plaint para. 12), and so it becomes important to 
ascertain who since that date have enjoyed the ;a/&ar rights. 
The plaintiffs and the defendants each claim that possession has 
been with them. To prove their rival claims each side has 
adduced both oral and documentary evidence. 

I will first deal with that of the defendants as on them the 
burden of proof rests. First they have called a number of 
witnesses, and these witnesses have been believed by the Subor- 
dinate Judge before whom they gave their evidence. Richard: 
son J. agreed with this. This testimony; if believed, is amply 
sufficient to prove possession so that the only question is- 
whether it should be believed. It has all been brought to our 
notice and subject to criticism by counsel for the plaintiffs, but: 
I am unable to hold that the learned Subordinate Judge, and 
Richardson J. have misappreciated it. Moreover this oral testimony ' 
is supported by documentary evidence and first I will deal~ 
with the defendants’ accounts. They have been placed before - 
us with great clearness by Mr. Sinha, and we have been further ^ 
assisted in our investigation of them by certain tabular statements 
prepared for our. use. These statements demonstrate that Doss J; 
was mistaken in supposing that in 1892 there was a rise in the- 
defendants’ sama of the ja/kars in suit which synchronised with: 
the alleged dispossession of the plaintiffs by the defendants and“ 
was attributable to it. This dispossession is alleged to have: 
begun not earlier than 1892, and Doss J. as corroborating this. 
remarks that the income from alkar Maksuspur gradually rose: 
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from Ra. 1,336 in 1865 to Rs. 1,550 in 1893, and the learned 
Judge goes cn to refer to later successive rises in the income. 


This has been utilised asan indication that the defendants - 


were not in enjoyment of the Jalkars in suit prior to 1892. But 
the fallacy in this reasoning isthis : the income shown is that of 
the entire jalkas Maksuspur, and that je/kar comprises much 
more than the keels in suit. It so happens that the defendants 
have kept separate accounts of the ja/kars in dispute which 
were separately let, and those accounts in no way support the 
theory of the learned Judge. In fact the variation of the sama 
of the entire ja/kar on which this theory is based, is due to 


variations in the income of other parts of the entire jakkar. 


These -accounts so far from casting a doubt on the defendants’ 
possession prior to 1892 lend considerable support to it, for they 


-go to show’ receipt of jama in respect of Bhoorang, Khariá, and: 


Chaprela from 1879, the date at which, according to the plaint, 


connection with the Ganges ceased. Finally there are kabukiáis 
on which the defendants rely. "The difficulty in regard: to thèm- 


is" that it is not directly shewn that under them the Jéeeds in- 
suit were fished. Still the defendants are entitled to say that, 
having regard to the names appearing in them, the £abu ats 
are consistent with fhe'defendant&! case and that in ahy event 
they go to prove the’ defendants” possession of ja/kars in this 
tract north of the southern “high bank; and to' that extent to 
support their case. ye AGN 
" On the other hand, the oral evidence adduced by the stains 

tiffs to prove their possession has not been credited, and I do not 
ses how we in appeal can say this was an erroneous estiniate ‘of 
- the witnesses’ credibility. On the contrary Mr. Sinha has brought 
. to our notice features in the evidence of the witnesses for the 
plaintiffs which casts a doubt on their case. I refer particularly. 
to the variance in the story as to the date of dispossession given 


ý n this suit and in that which was withdrawn, and also to the 


. evidence ‘of some of the witnesses that the flood was only for- onè 
^ year, a statement obviously untrue and made to discount an 
admision previously made. ` The material &o5s/iats on which tha 
` plaintiffs rely are, one of 1875, and the other of 1889. - It is 
important to observe that the plaintiffs do not allege that in 1875, 
- thejolkars were closed ; according to their plaint; it was in 1879. 

` Batifthat be so, the ja/kars there named cannot have been 
those in suit, at any rate, the iu would nave kadi no ight 


“c*fo-leabe them,- ^ '- : 
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Apart from this in the lease of 1875 ho mention is made 
either. of Dagar or Khirkhiria, two ja/éars now claimed by the: 
plaintiffs and Ghoramara is described as being in Mouza Imam- 
nagar, though the plaintiffs! present case is that it is in Mouza . 
Khijerpur, Exhibit 54 is dated the.-5th of August, 1889, and 
purports to be a lease of ya/kars in 9 Mouzas. 

How ja/kars Daribal and Manadhar came to be included - is 
not apparent and the discrepancy in the enumeration of the 
Mouzas in the two leases is noticeable. The Subordinate Judge. 
has dealt with these two &aáwJats and drawn attention-to çir- 
cumatances that detract from their" value as: evidencg: of -the- 
plaintiffs’ possession. He was not prepared to treat them as: 
establishing this possession and I agree with him. 
+. No doubt the accounts produced by the plaintiffs show that 
rents. were received by themin respect of jalkars, but it is not shewn 
that they were the falkars in suit, and in this connection it is to be , 
borne in mind that the plaintiffs have /2/&afs in Tappa Madhuban 
south of the southern high bank of the Ganges. Noris that all; 
the probabilities of the case too appears to me to:favour the view * 
that the possession of these /a/&ars was with the defendants. - 

"It is not suggested that the defendants were not in possession | 
until the connection of the dhee/s with the flowing stream - was- 
closed, that is to say, according to the plaint; in 1879 ; it is 
exceedingly unlikely ‘they. would have discontinued possession: 
eepecially as in their view nothing had occurred to' terminate- 
their possession over those Jées/s.° Then again it is the plaignifis! 
case that they were dispossessed about 1892,' but the Subor-: 
dinate Judge does not believe this story-: on the contrary he- 
thinks that the criminal proceedings of 1892 and rioting in which - 
Gokul Mahaldar was concerned, were attempts to-‘oust- the: 

defendants, - = s 

"And it certainly i is difficult to reconcile with this story of, 
the plaintiffs, the. fact that they took no legal steps to recover: 
possession-until 1903 although the Magistrate: expressly referred ^ 
them to a Civil Court. The plaintiffs' version was that -the ,dis-: 
possession began at Singhia Dhur; but if the defendants did 
dispossess the plaintiffs it is difficult to unoerstand why the- 
defendants should have commenced operations there, and not án 
Darhial,§, Digraha and Deori where the defendants’ Jalkar sone 
were not disputed. Mr, Sinha has offered an explanation- which: 
is “at least plausible, it is that the plaintiffs’ desire to -utilize the 
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criminal proceedings under Act IV of 1840 which terminated in 
their favour in 1854. But if this be so, it is not much tó their credit, 
for it is shown that the Singhia to which those proceedings related 
was Singhia Bahta Dhur in Mouza Mullickpore and not the 
Singhia Dhur of this suit. The conclusion to which I come is that 
the defendants are entitled to ja/kar Maksuspur, that this Ja/kar 
extends from Mayagunge to Pirpainthi, and that the dAee/s in suit 
are in the bed of the Ganges between those two points. As the 
case was placed before us prior to reply, these findings would have 
been conclusive in the defendants! favour, for it appeared to be 
conceded on behalf of the appellants that if the defendants were 
able to show that the dhee/s were in the bed of the Ganges, then 
‘their right to fish in them would follow. In reply, However, the 
"earned vakil for the appellants contended for the first time that 
even if the J&eels were held to be in the bed of the Ganges, still 
the defendants would have no ja/kar right over them as they were 
-disconnected with the main stream, during a part of every year. 
‘We were assured that it never was intended to make the conces- 
sion which appears to have -been made, and there can be no 
question as to the correctness of this assurance. 


' I must therefore deal with this point, though it is to be 
regretted that it was not made at an earlier stage. ^ Reliance was 
placed on sevéral cases, but I am not aware of one which 
negatives the defendants’ claim now that it has beeri found that 
the À&kéeZs lie between the banks of the Ganges and in the bed 
of the river. The cases cited to us on’behalf of the appellants 
were Ramanath Thakoor v. Ethan Chandra Banerjee (1), Grey 
v. Anund Mohun (2) and Sarat Chandra men v. Kshitish 
Chandra Roy (3). 

In none of those cases did the facts really resemble the 
present, for in none was the déee/ actually in the bed of the 
river, ‘over which the claimant had jalar rights. On the other 
hand; the decision as to faltar Maksuspur to which I have 
already alluded and-the case of Fogendra Narayan Roy v. 
Crawford (4) sanction the view that in circumstances like the 
present the sadkar rights of a river extend to waters in the river 
bed though they are not connected with the waters of the 
flowing stream throughout the year. Each case must’ depend 
on its own peculiar circumstances, Where the right of fishery 
is in a river then the Court has to be satisfied on a consideration 
. of all the material facts and conditions rd it can fairly and 


(1) (1868 X. Beves. 468, (8) (1910) 19.0, L. J. Q1 
(8) (1864) W, R, 108, m 2007 569; T. L, B. 83 Calc, 1141, 


THE OALOUTTA LAW JOURNAL. (Vou. XVII 


Ieasonably be said that the waters over which the fishery is 
Claimed are a part of the river. In this case I think it may 
fairly and reasonably be said that the d4ee/s in suit are through- 
out the year a part of the river Ganges. They certainly are such 
during a part of each year and they lie in that which throughout 
bas been and still continues to be a part of the river bed. The 
water of these déee/s is the water of.tbe river Ganges and that is 
.the source of the fish they contain, In rhe circumstances I hold 
«that the temporary disconnection from the ‘flowing stream 
.occasioned by the fall of the waters cannot at any time deprive 
the dheels of their character of being a part of the Ganges. It 


. was suggested for the plaintiffs that the defendants could only 


have access to the keels by trespassing over the land of the 
plaintiffs. This case, however, was not suggested in the pleadings 
or issues or at any stage prior to the argument in reply on this 
-appeal, This is obviously too late. In my opinion, therefore 
the defendants have established their title to fish in the dheels, 
.so that it is unnecessary to discuss their contention that the 
plaintiffs have failed to prove-that the sa/kars in sujt formed 
part of the assets upoh which the settlement of Tappa Madhuban 

was made with them (cf. Forbes v. Meer Mahomed Hossern (1). 
The result then is that (in my opinion) this appeal should 


- be dismissed and the decree confirmed with coats. 


- Harington J.—The plaintiff in this case asked a declaration 
of his title to certain fisheries which lay within his zemindari 
Madhuban. 

.^ (a) A declaration that the defendants had no rights therein. 
(3) That the defendants be ejected, possession given to 
„plaintifs and an injunction restraining the defendants from 
‘interfering with the plaintiff’s fishery be granted. 
The case for the defendants was that they were entitled to 
a fishery extending for some 44 miles along the Ganges. That 
the fishery in dispute comprised the whole bed of the Ganges, 
_and included not only the permanently flowing stream but all 
. waters within the permanent banks of the river whether tempo- 
- rarily severed from the stream or not. 
The plaintifs deny that the defendants had such a right 
and say that the fishery of the defendants only comprises the 
permanently flowing stream of the Ganges, and does not include 


. waters: which for the great part of the year are separated from 


. that river. 
1. (875) 4 Sather. P.O 865 
. Se ae us 
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As the case was presented to us at first it was conceded that 
if the waters in dispute lay within the banks of the Ganges the 
defendant must succeed—but this admission was at a very late 
stage of the case withdrawn and it was contended by the 
appellant that even if the waters in dispute lay in the river bed, 
yet nevertheless that as they were not permanently connected 
with the river Ganges they were not included in the defendants’ 
fishery. 

The Subordinate Judge found in favour of the defendants. 
The plaintiffs appealed and the appeal came on before Doss and 
Richardson JJ. who differed ; the former being of opinion that 
judgment should have been given for the plaintiff while the latter 
thought that the appeal would be dismissed. 


That a fishery known as /a/kar Maksuspur has existed for 


very many years in the Ganges between Bhagalpur and Pir- 
painthy there can be no doubt. It is mentioned in documents 
as old zs the eighteenth century—it bears a separate Touzi 
number—and is assessed asa separate revenue paying mehal. 
That the defendants are proprietors of this alkar Maksuspur 
is not disputed, 

The first question to be solved is of what did jaltar Maksus- 
pur consist? Was it an exclusive right of taking fish in the 
flowing stream of the Ganges and in such arms of inlets as were per- 
manently connected with the river or was it a right to take fish 
to the exclusion of all others in the waters of the Ganges lying 
between the north and south banks? In other words, was it 
a right to take fish in the bed of the Ganges, as distinguished 
from a right to take fish only in the permanent stream of the 
Ganges. 

If the right was to take fish in the bed of the Ganges. then 
the decision of the case depends on the question whether the 
jalkars in suit were in the bed of the Ganges. If on the other 
hand the grant was only of a right to take fish in the stream of 
thé Ganges, the question whether the right could be exercised 
in arms of the Ganges which during the dry weather are uncon- 
nected with the stream has to be considered. 

In my view the answer to this question must depend on 
what were the terms of the grant and I do not think that much 
assistance can be got from cases referring to other fisheries 
created by other grants. 

In this case the grant.has not been produced but direi is 
evidence as to the extent of the rights which the defendant 
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acquired. This evidence consists of old documentary evidence 
having a direct reference to the extent of the grant and evidence 
of the extent to which fòr many years past the defendants have 
exercised the right of fishery under the grant. 

An early account of the fishery is given in a letter written 
by the Collector of Bhagalpur to the Board of Revenue in 
September 1799, to which is attached the answers of the 
Canungoss. 

From this letter it appears that one Roy Kripanand had an 
estate in perganah Colgong extending a considerable distance 
along the banks of the river Ganges ; in this estate was a fishery 
called Maksuspur comprehending the entire stream between both 
banks of the Ganges, giving the proprietor theright of preventing 
those fishermen whom he had not licensed from fishing in that 
part of the Ganges which was bounded by mouzah Maksuspur 
on the one side and by the parallel bank on the other. This 
fishery formed a separate mehal. 

Roy Kripanand fell into arrears with respect to the payment 
of revenue: when his estate was sold the fishery Maksuspur was 
sold separately unaccompanied by a single foot of land and 
bought by one Bhawani Prosad. 

The Canungoe’s answers describe what Bhawani Prosad 
purchased as the entire fishery extending from bank to bank, 
They say it is bounded on the eastward by the western extremity 
of Tappa Madhuban. To the westward by Mayagunge and to 
the north and southward by the banks of the river including not 
only the whole course of the river but all water flowing or 
stagnant on both banks, including those of Bisampore, Sookteah, 
and Tallokah Ismailpore on the northern bank. 

Later as appears from the letter of the Collector dated rst 
June 1860, the eastern boundary was described as Pirpainthy, 
but no substantial question is pressed as to the east and west 
boundaries of the fishery ; the real question is whether the sou' hern 
boundary extends sufficiently far to the southward to take in th 
water in dispute. à 

Now both Pirpainthy and Maksuspur are marked in the 
revenue map which has been produced, and itisto be observed 
that according to that map each of these places is at a considerable 
distance, south of the permanent stream of the Ganges as shewn 
on the map. ` f 

Maksuspur lies roughly west-south-west of Pirpainthy ; 


‘if a straight line were drawn joining these two places on the 


"nn 
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map the waters in dispute would lie about that line some to the 
north and some to the south of it. : 

The defendants! case is that the permanent south bank of 
the Ganges curves southward from Pirpainthy coming again 
north to Maksuspur in the form of a crescent and it is this high 
bank which forms the south boundary of his fishery. Considerable 
light is thrown on this question by the litigation which took 
place in 1866 when the question arose as to a fishery in a deara 
which formed in the river. It seems that when the sa/éar in the 
deara closed up and became severed from the waters of the river 
the zemindar laid claim to it but it was held in the lower Courts 
and in this Court to be within plaintiffs’ fishery mouzah 
Maksuspur. Thelearned Judges of this Court lay particular 
stress on the letter of September 1799 and say that the plaintiff! 
right was not only to fish in the Ganges itself but was a general 
right oí fishery within certain limits—these limits being on the 
north and south bank of the Ganges and that the right expressly 
included stagnant as well as running water. 

The plaintiffs contend that this case has no bearing on the 
question in dispute because the deara was an island, surrounded 
by the flowing stream of the Ganges, so that in any case it must 
have been between the banks of the Ganges whether these banks 
are taken at the high or low water season. 

The evidence shows that the river Ganges has, at this spot 
where the fisheries in dispute lie—a great but regular yearly 
change in its breadth. In the hot weather when the waters 
are low the river is from I to 2 miles in breadth, In the rains 
when the waters are high it is some 8 to 10 miles in breadth. 

On the south of the land in which the disputed jalkars are 
is a railway line. The Commissioner describes the southern 
bank of the river, which is a short way to the north of the 
railway line, as a bank nearly ia a crescent form. The Com- 
missioner saw the place in the rainy season. At that time the 
water came right up to the high bank which the defendant 
contends is his southern boundary—the jadkars in dispute were 
all covered and formed one sheet of water with the Ganges. On 
one side it is said that this large area containing several miles of 
land cannot be regarded as the bed of the Ganges because 
during certain months of the year it is under cultivation and 
rabi crops are grown on it—and moreover there are villages on it 
while on the other hand it is contended that as the land in ques- 
tion is regularly covered by the river it is part of the river bed, 
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The question as to what constituted the bed of a river was 
discussed by A. L. Smith, L. J. in the case of the Thames 
Conservatory v. Smeed Dean and Co. (1), and he describes it as 
that portion of the river which in the ordinary and regular 
course of nature covered by the waters of ariver. It need not 
be constantly covered ifin the oridinary course of things it is 
habitually covered. He adopts this definition “the bed of the 
river is that portion of its soil which is alternately covered and 
left bare as there may be an increase or diminution ofthe supply 
of water, and which is adequate to contain it at its average and 
mean stage during the entire year without reference to the 
extraordinary freshets of the winter or spring or the extreme 
droughts of the summer or autumn.” If this definition which 
was originally given in reference to an American River and 
applied by A. L. Smith, L. J. in the case of the Thames, can be 
applicable in the case of a river so unlike the Thames as the 


Ganges is, then the site of the ja/kars in suit must be within 


the bed of the river for they are regularly and habitually covered 
by the river for some two months in the year during the rains, 
and they lie witbin defined banks. Extraordinary floods may 
make the river overflow the banks and cause an inundation but 
in the absence of extraordinary floods, the river regularly, year 


Dy year, comes up to what does not extend beyond this bank 


in the ordinary course of nature. 

The fact that in the tract situated between the banks, there 
are villages which are surrounded by water for a couple of months 
in the year, when the river is full, does not seem to me to affect 
the question whether the tract is the bed of the river. Ithink 
the tract isthe bed of the river because it is habitually and 
regularly covered by the river for asubstantial portion of the 


year in the ordinary course of nature. 


In para 12 ofthe plaint the plaintiffs allege that no brunch 
of the Ganges was connected with the jfalkars in dispute for 
25 years before the suit f.e, since about 1879. Prior to*that 


“date therefore on the plaintiffs’ own showing the jadéars in 


dispute were part of the Gauges but nevertheless there is 
produced a &aóuityat executed in favour of the Kapaljauru concern 
by one Gokul the lessee of the plaintiffs in respect of a ja/kar 
mehal which apparently includes some of the waters now in 
dispute—and this looks like an endeavour to disturb the 
defendants’ possession when even on the plaintiffs’ own Mond 


(1) (1307) 8 Q. B. 834 (838). 
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the waters remained connected with the Ganges. Onthe other 
hand it is possible that the lease refers to other waters outside 
the banks of the Ganges for the defendants lay no claim to 
any fisheries in the mouzah which lie outside the banks of 
the Ganges. But from whichever point of view it is looked 
as it does not help’ the plaintiffs—if it ‘purports to deal 
with the waters in dispute—it is inconsistant with the plaint : 
if it deals with waters outside the banks of the Ganges it is 
irrelevant, 

But an attempt was made by Gokul in 1892 to interfere with 
the defendants’ fishing and a riot took place between the persons 
who had been licensed to fish by the defendants’ lessee and 
Gokul who had obtained a settlement of all eee) in Tappa 
Madhuban from the zemindars. 

Some time before this riot vfz. in October 1891 Gokul had 
presented a petition complaining of an obstruction te his fishing 
by men acting on behalf of the zemindar of ja/kar Maksuspur 

,but the Magistrate made no- order on the ground that he 
considered the case one for a civil Court. Instead however 
.of going to the civil Court Gokul had recourse to violence which 
resulted in his being convicted and sentenced to 6 months’ 
rigorous imprisonment under section 147 Indian Penal Code. 
The result of this proceeding is to shew. that the plaintiffs had 
not possession of the fishery in dispute in 1892—and yet no 
recourse is had to the civil Court until 1904. 

There are on the other hand a number of leases P by 
the lessees of the defendant to various fishermen of which the 
earliest is dated 1859 and the latest 1898 but though these relate 
to fishing in ja/&ar Maksuspur they do not generally speaking 
refer to the waters in dispute by name. Some however, do give 
details of the water, and expressly refer to waters lying within 
-mouzah Madhuban. 

There is oral evidence too to show that the lessees of the 
defendant caught fish in the disputed water and even the plain- 
tiffs witnesses concede that the western portion of some of the 
Dhars in dispute which lies westward to the boundary of 
-Madhuban are fished by the lessees of the defendant and not 
by the lessees of the proprietor of the samindari within those 
boundaries they lie. 

Without going in detall into this mass of evidence, I think 
that the conclusion to be drawn from the oral and documentary 
evidence is that the defendants continued to exetcise the right 
of fishing in the waters in dispute after they had ceased to be 
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part of the permanent stream of the Ganges and that the only 
efforts which the plaintiffs made to oust them from this fishery 
were unsuccessful, 

There was a further point which was pressed by the plain- 
tiffs. © : 
He contended that an examination of the accounts shewed 
that after the time he alleged that the defendants ousted him 
from the fishery his income fell, while the revenue the defen- 
dants gof from the fishery rose. 

` Even if this were established it would be at the best very 
indirect evidence—but it is sufficient to say that an examination 
of the accounts does not establish that there was in fact a rise 
in the revenue of that portion of the ;/a/£ar in which the waters 
in dispute are situated. 

There is ‘then the point which was taken in reply, vis., 
that any rights the defendants might have had in the waters 


"in dispute came to an end when these waters ceased to be 


permanently connected with the river Ganges. 

In support of the proposition reliance is placed on the cases 
of Ramanath Thakoor v. Eshan Chand Banerjee (1) and Gopee- 
naik Rai v. Ramchunder Turkalunkar (2) and Sarat Chandra 
Singh v. Kshitis Chandra Roy (3). 

In the last of those cases the facts were dissimilar from those 
of the present case : because in that case the subject of dispute 


,was a Skee] which was permanently severed from the river and 


remained in a state of isolation from the river except when 
unusual floods made the river innundate the entire country. 

The first case tells against the appellant for there it was 
laid down that the grant of fishery must be Prima facie confined 
to the river and sheets of water communicating therewith and 
the Judges intimate that if the right of fishery had been exercised 
from the time of the settlement over the piece of water in dis- 
pute or over pieces of water similarly circumstanced that might 


‘show that the fishery at that time had extended to that piece 
“of water. l 


-The other case vis., Gopeenath Rat v. Ramchunder Turka- 
lunka (2) is also distinguishable in point of fact because it was 
there ‘found that the /A«e/ in question did not form any part of 
the river channel. 

These cases do not establish that as a matter of law that 
when a fishery is granted in a river the grant can only include 

i 0) (1888) Sores 483, (3) (1808) Boves 107. j 

(8) (1910) 13 0. L. J, 216, : 
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the right of fishing in the back waters of the river as long as 


they are permanently connected with the stream. Here such 
evidence as we have of the terms of the grant shews that it was 
a grant to fish in all the waters of the Ganges stagnant or flowing 
between the banks. For reasons I have given I think the banks 
mean the permanent high banks which mark the boundary of 
the river when it is at its highest in the ordinary course and if 
that is so it is difficult to imagine what the word the stagnant 
refers to unless it refers to those pieces of water which are one 
with the river when it is high—but are cut off and become stag- 
nant when it is low. The water in such stagnant pools is tbe 
water of the Ganges—and the fish in them are the fish of the 
Ganges. It does not seem to me that it can well be said that 
they are not included in a grant of the fishery even where that 
fishery includes stagnant as well as running water. 

Two other cases which were referred to one of which is 
directly against the plaintiffs’ contention. In f'agendra Narain 
v. Cramford (1) it was held that the fishery remained in the 
waters in dispute notwithstanding that they were temporarily 
severed from the river in which the fishery was granted—in 
the second, Zshan Chandra Dass v. Upendra Nath Ghosk (a) 
in which it was held that the right of fishery had been lost—the 
grant was of a jalkar in the flowing stream of the Padma, while 
the water in dispute had been permanently severed from the 
Padma for many years. 

In my view therefore the last contention raised by the 
plaintiffs is unsustainable and inasmuch as the defendants’ 
jatkar extended from bank to bank, and these disputed waters lie 
between the banks of the Ganges—the plaintiffs’ suit must fail. 


Mookerjeo J.—I am in full agreement with the conclusions 
set out in the judgment delivered by the learned Chief Justice. 
But I propose to review the circumstances of the litigation very 
briefly, as the two members of this Court who heard the appeal 
from the decision of the Subordinate Judge took divergent views 
on the subject. 

The questions which emerge for consideration from the 
elaborate arguments addressed to us lie in a narrow compass. 
The first thirty-five plaintiffs are proprietors of a permanently 
settled estate in the District of Bhagalpur known as Tappa 
Madhuban ; the thirty-sixth plaintiff is lessee under them. The 
first three defendants claim to be grantees from the crown of 


(1) (1905) I, L. B, 83 Galo, 1141. (3) (1906) 13 0. W. N 559, 
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a fishery in the flowing river Ganges called jalkar Maksuspur ; 
they also set up a title to the fishery by long possession. The 
fourth defendant is a lessee under the first three. The plaintiffs 
seek to establish their title to fishery rights in certain sheets of 
water called bheels which are included within the ambit of their 
permanently settled estate ; they allege that the defendants have 
unlawfully interfered with their enjoyment of this territorial 
fishery. They consequently ask for declaration of their title, 
recovery of possession and mesne profits as also a permanent 
injunction to restrain the defendants from a repetition of their 
unlawfulacts, The defendants resist the claim, substantially on 
two grounds, vis, frst, that it is barred by limitation and 
secondly, that the ja/&ars are situated in the bed of the river 
Ganges and are consequently comprised in jakar Maksuspur. 
Two questions, accordingly, require examination, /irst, limitation, 
and, secondly, title. 

It is plain that no question of limitation really arises in the 
case. The suit has no doubt been framed as primarily a suit 
for possession; but it is in essence a suit for an injunction to 
restrain the defendants from committing what must be deemed 
a continuing wrong if they fail to establish their alleged title. 
The defendants do not claim any title to the soil covered by the 
waters in which they set up aright to fish. They claim fishery 
rights under a grant from the crown ; if they establish this grant, 
the suit must be dismissed on the merits. Ifthe defendants fail 
to establish the grant and rely upon possession, they must show 
that they have acquired a statutory right of easement, because, 
as pointed out in Chundes Churn v. Shtb (1) and Lokenath v. 
Jahamía (2), a profit a prendre, such as a right of fishing in 
another's waters isan easement within the meaning of that 
term as defined in section a of the Indian Limitation Act, 1877, 
though it is worthy of note that the case of Abhoy Charan v. 
Dwarka Nath (3) raises the question whether an exclusive 
right of fishery in atidal and navigable River can be acquired 
by proof of mere enjoyment in the manner provided in the 
statute without a grant from the crown. In any view, asa tres- 
passer cannot by the very act of trespass immediately and with- 
‘out acquiescence on the part of the owner, become possessed of 
the property upon which he bas treepassed, till the statutory 
period has elapsed, the wrongful act of the defendants can only 

w (1880) I. L, B. 5 Calo, 945; 6. O. L. B. 269. 
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be deemed acts of tresspass, and as provided in section 23 of the 
Indian Limitation Act, in the case of a continuing wrong inde- 
pendent of contract, a fresh period of limitation begins to run 
at every moment of the time during which the wrong continues. 
Consequently, the problem of which solution must be sought is 
that of the title alleged by the defendants. 

The plaintiffs, it is not disputed, are proprietors of the 
permanently settled estate Tappa Madhuban; grima facie, there- 
fore, they are proprietors of the territorial fisheries comprised 
within the ambit of their estate. But it is open to the defen. 
dants tc put the plaintiffs to the proof of the fact that the 
‘falkars, at the time of the permanent settlement, formed part 
of the assets of their zamindari. Forbes v. Meer Mahommed 
Hossein (1) ; and the question would have been of vital import- 
ance, if it had been proved that the predecessors of the defen- 
dants were, as in the case before the Judicial Committee, in 
possession of the jajkars at or before the decennial settlement, 
This aspect of the case, however, though suggested in the 
written statement of the defendants in the primary Court and 
pressed by their learned Counsel in this Court, does not appear 
to have been clearly developed at the trial, and need not be 
further examined in view of our conclusion on the other points 

` in the case. 

It has not been disputed in this Court that the defendants 
are owners of fishery rights in the river Ganges comprised in 
jalkars Maksuspur. This, indeed, is established by unimpeach- 
able documentary evidence, though the original grant has not 
been produced. It may be stated here that reference was made 
to a. passage from Hunter's Statistical Account of Bengal to show 
that jalżar Maksuspur was granted in the time of the Mubam- 
madan Rulers of the country and has been in existence from 
the 17tt century. Iam not prepared to hold that reference can 
lebitimately be made to statements in Hunter's Statistical Ac- 
count for the purpose of establishing, the existence of private 
rights, though I am not unmindful of the decision in La? Achal 
Ram v. Kasim Hossein (2) where the question does not appear 
to have been argued. The point, however, is not of vital im- 
portance, whether or uot the ja/kar Maksuspur has been in 
existence from pre-British times. What is really relevant is, 
the grant as recognised at the time of the Permanent SENE, 

- (1) (1378) 13 B. L. R, 310 ; 30 W. B. 44. 
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That grant as already stated has not been produced, but the 
exstenice of j:lkar Muksuspur is conclusively established by 
means of recitals in documents very nearly contemporaneous 
with the Permanent S-ttlement. The name is mentioned in a 
paper which is apparently a list of ja/£ars in perganah Kahalgaon 
in 1791. It is mentioned again ın a Register of 1794 of revenue 
paying estates in Bhagalpur. It was, we also find, the subject 
of correspondence in 1799 between the Collector of Bhagalpur 


„and the Board of Revenue at Calcutta. This last document 


indicates rhat onginally, at the time of the Permanent Settle- 
ment, the jaZ£ar asset was included in the permanently setiled 
estate, but when the estate fell into arrears, a portion thereof 
only, inclusive of the jaZ£ar was sold on the 27th Sep-ember, 
1796, at the instance of the Collector for realisation of the 
revenue, This possibly explains how the fishery right came to 
be separated írom the land, and may furnish an answer to the 
objection, forcibly urgec by the appellants, that if the fisheries 
claimed by the defendants were comprised in the bed ofthe 
river, itis extremely unlikely that the river bed should have 
been included within the ambit of their permanently etter 
estate Tappa Madhuban. 

We start, then, with the well established fact that the 
defendants are owners of ja/kar Maksuspur in the river Ganges. ` 
The substantial point in controversy 1$, what are the boundaries 
of this Jja/kar. Upon a careful examination of the proceedings 
in the Court below, as also of the arguments addressed to the 
learned Judges who heard tbe appeal in the first instance, it is 
fairly clear that no question was raised as to the eastern and 
western boundaries. The documentary evidence shows that in 
the stretch of the river between Monghyr on the west “and 
Soonti in the east, there are three ja/sars, first, from Rahuk- 
nala in Monghyr to Mayaganj in Bhagalpur, another from 
Mayaganj to Pirpainthi and a third from Pirpainthi to Soonti, -We 
are concerned in the present litigation with the second of -these 
j«lkars, and the case has been tried on tbe assumption that it 
extended from Mayaganj on the west to Pirpainthi on the east. 
Some aifficulty may possibly be created by the fourth answer of 
the canungoe, appended to the letter dated the gih September 
1799 ; but the point was not really in controversy in the Court 
below, and this appeal must be determined on the fooung that 
the western boundary of julkar Maksuspur is Mayaganj and the 
eastern boundary is Pirpainthi. The-controversy has centred 
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"round the question, where are the northern and southern 
boundaries of jz/kar Maksuspur. Tne appellants contend ‘bat 
the southern limit of the ja/éar is the southern edge of the dry 
weather stream of the river Ganges; the respondents contend, 
' on the other hand, that the southern boundary is the high bank 
which forms the southern limit of tne stream when it is full 
during the rains. Ifthe contention of the appellants prevails, 
the dispuzed ja/kars must be deemed outside the bed of the 
river Ganges ; if the contention of the respondents is established, 
the jz/éars are in the bed of the river itself. In other words, 
the question in controversy reduces to this: What is the 
southern limit of the bed of the river in that part of the country. 
A similar question would be involved in the determination of 
the northern boundary of the falkar, if the investigation of tbat 
question were necessary for the purposes of this litigation. It is 
fairly clear upon the evideuce that during the hot wearher, when 
the stream shrinks to its minimum size, the river is from one to 
two miles broad, while during the rains when the river is full, the 
breadth of the stream is as much as ten miles in some places. 
Consequently the question may be put as follows—Is the river 
bed from one to two miles in width or is it ten miles in width? 
Or, if the question is considered from a somewhat different atand- 
point, it may be asked, when the stream expands during the 
rains and attains a breadth of ten miles, is that expanse of water 
still the flowing river or is it merely flood or inundation? The 
elements which support the view that the expanded stream is 
really the river at its fullest, are these—frsf, the height of what 
is called as the southern high bank above the low land to the 
north stretching towards the stream when it is narrowest ; 
secondly, the alluvial character of the soil of this low land; 
third/y. the nature of the vegetation grown on it; Sourthly, 
the annual recurrence of the phenomenon of the expansion of 
the sirsam ; /£/z&ly, the length of time during which the expanded 
stream continues to retain its maximum size; stxth/y, the 
existecce of currents at the southern extremity of the expanded 
stream ; and, sevenzh/y, the presence of marks of towing ropes 
on what is called the southern high bank, indicating that at some 
time cr other the river must have extended as far south as the 
high bank. On the other hand, the elements upon which the 
appellants rely to support their theory that the stream as it 
exists during dry weather is the real river Ganges, which 
inundates the surrounding country during the raine as the 
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stream can no longer be contained within its narrow bed, are as 
follows : first, the distance between what is called the southern 
high bank and the southern edge of the stream in dry weather, 
namely, from five to six miles ; secondly, the fact that there are 
groups of villages inbabited by cultivators on this long stretch of 
land ; thirdly, the fact that when the water subsides, the land is 
regularly cultivated and winter crops are grown. In my opinion, 
the inference to be drawn from all these circumstances is that what 
is described as the southern high bank is the southern bank of 
the river. This view is confirmed by the remarkable fact that the 
appellants themselves realised the full effect of some of the 
circumstances already mentioned, specially, the regular recur- 
rence of the expansion of the stream, the length of the period 
of time during which the expanded stream is maintained at its 
maximum size, and finally the existence of currents therein ; the 
witnesses for the appellants endeavoured, though unsuccessfully, 
either to deny altogether the existence of these facts or to 
minimise them as far as practicable. But it has been strenuously 
argued on behalf of the appellants that the bed of the river is 
the channel in which the water flows continuously throughout 
the year. This contention cannot possibly be supported. It is 
indisputable that in the words of the digest "that is considered 
to be the bank which contains the river when fullest” (Digest 
43, 12, 3); Ware on Roman Water Law, section 4I. Con- 
sequently, the bed of the river is understood to be the whole of 
what contains its waters when most swollen, in whatever time of 
the year, without leaving its channel and overflowing its banks. 
When the river is at its full flow, be that by the daily flow of 
the tide or by the naturalincrease of its waters occasioned by 
rain or the like cause, filling its natural bed to its highest reach 
of flow, it marks its high water, while its diminished range of 
flow by summer heats sbows its low water mark. In other 
words, as Grotius puts it, (War and Peace, 2, 8, 9), ‘the bank is 
the outermost part of the bed in which the river naturally flows 
at its fullest.’ On this passage Vinnius comments, ‘this signifies 
that that space next to the bank, which is sometimes not occupied 
by the river, when reduced by heats in the summer season, is 
not a part of the bank.’ This justifies the statement of Hoück 
(Navigable Rivers, page 6), that the bed of a river is the spacé 
between the banks occupied by the river at its fullest flow; £0 
that -the bank of a river is no part of its bed, for the bank ends 
at the line to which the water rises at its highest flow, and, 
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: though the space next below it is sometimes uncovered by the 
river, when reduced to its lowest flow, yet the space so uncovered 
is not a part of the bank but of the bed of the river; the bank 
is thus the border of the bed within which bed the river flows 
when in its fullest state naturally, that is to say, when not 
temporarily overflowed by extraordinary rains. The subject was 
lucidly discussed by Mr. Justice Curtis in delivering the judgment 
of the Supreme Court of the United States in Howard v. 
Ingersoll (1). ‘The banks of a river are those elevations of land 
which canfine the waters when.they rise out of the bed, and the 
bed is that soilso usually covered by water as to be distinguish- 
able from the banks by the character of the soil or vegetation or 
botb, produced by the common presence and action of flowing 
water. But neither the line of ordinary high water mark nor of 
ordinary low water mark nor the middle stage of the water can 
be assumed as the line dividing the bed from the banks. The 
line is to be fouud by examining the bed and banks, and 
ascertaining where the presence and action of the water are so 
common and usual, and so long continued in all ordinary years 
as to mark upon the soil of thebed a character distinct from that 
ofthe banks in respect to vegetation, as well as in respect to the 
nature of the soil itself. Whether this line, between the bed and 
the banks, will be found above or below orata middle stage of 
water, nust depend on the character of the stream. The height 
ofastream during much the larger part of the year, may be 
above or below a middle point between the highest and the 
lowest dow. Something must depend also upon the rapidity of 
the stream and other circumstances. But, in all cases, the bed 
of a river is a natural object, and is to be sought for, not merely 
by the application of any abstract rules but as other natural 
objects are sought for and found, by the distinctive appearance 
they present ; the banks being fast land, on which vegetation 
appropriate to such land in the particular locality grows 
avherever the bank is not too steep to permit such growth and 
the bed being soil of a different character, and having no vegeta- 
tion, or only such as exist when commonly submerged in water? 
To the same effect is the statement in Alabama v. Georgia (3): 
“ It is the running water of the river that makes its bed ; for it is 
that and that only, which leaves its indelible mark to be readily 
traced by the eye; and wherever that mark is left, there is the 
river's bed; it may not be there to-day, but it was there 

(1) (1851) 18 Howard $8! (497). — (3) (1859) 28 Howard 605 (515), l 
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yesterday ; and when the occasion comes, it must and will— | 
unobs'ructed—again fill its own natural hed.” This view was sub- 
sianually accep.ed in Aindson v. Ashby (1, Thames Conservatory 
v. Smeed & Co. (2). Judged from this point of view, the conten- 
tion of the appellants cannot be accepted as sound. It is indis- 
putable upon the evidence that from year to year, during the 
rains the nver attains a breadth which varies from 8 to ro miles, 
and this state of things continues during a period of at least two 
months. There is no room for suggestion that this is an accidental 
phenomenon, a flood or an inundation, a temporary overflow due 
to extraordinary rains or some similar exceptional cause. The 
evidence consequently tends to support the view that the dis- 
puted jalkars stand on land which is included in and is part of 
the river bed. It has been suggested, however, that this view, 
if carried to its logical conclusion, may create difficulties in the 
application of the Jaw of accretion, and, reference has, in this 
connection, been made to the judgment of the Judicial Com- 
mittee in the case of Lopes v. Muddun Mohun Thakoor (3), 
where James L. J. described the bed of the sea or public river 
belonging to the State as “public domain not usable in the 
ordinary sense." Reference has also been made. to observations 
in the cases of Narain Koomasee v. Nawab Nasim of Bengal (4^ 
Nobin Kishore Roy v. Vogesh Pershad Gangooly (5), Kanta 
Proshad Hojari v. Abdul Samir (6) and Seebkristo v. Hast 
India Co., (7). I do not feel pressed by the difficulty suggested ; 
It may show at best that the principle which must be applied to 
the solution of the question raised in the present case should not 
be extended and carried to what may seem to be its logical 
sequence. Consequently the only inference legitimately dedu- 
cible from the facts clearly established in the evidence is that 
the jalkars stand on the river bed. This view is fortified when 
the evidence of possession is examined. On this part of the case, 
there is no reason why the oral evidence on the side of the 
defendants should be rejected. That evidence has been believed 
by the Subordinate Judge, and, sufficient reasons have not been 
made out to support the contrary view. At one stage of the 
argument, much stress was laid on the assertion that the accounts 
dais both the parties indicate that the increase in the 


(1896) 1 Ch p78 (84) i (1300) 8 Ch, 1 (28). 

TUE Q. A, 884. 
8) (1870) 18 M. I. A. 467 (475); 5 B. D. R. 531 ; 14 W. R P, C. 11, 
(4) (1865) 4 W R. 41, (8) (1904) 8 0, W N. 676, 
(5) (1870) 14 W. B. 389, (7) (1886) 6 M I. A. 387, 
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income of the defendants synchronises with the increase of the 
income of the plainuffs, and that this began in the year 189r 
when the plaintiffs alleged that they were dispossessed. Upon a 
closer examination of the accounts, however, this :heory was com- 
pletely negatived. On the other hand, the Aadulyats produced 
by the defendants, in so far as the ja/£ars mentioned therein can 
be identified, tend to support their allegation of possession. But 
I do not attach very great importance to the kadulyazs on either 
side, because the descriptions of the properties demised are vague, 
and an additional difficulty is created by the fact that different 
Jalkars are iu the locality called by the same name, while the 
same jalkar has different names given to it by different people. 
Consideraole weight, however, must be attached to anoiher 
remarkable circumstance, namely, the undoubted fact that the 
defendants have been in occupation of other j ;/£ars in respect of 
which their possession would be wrongful except on the theory 
that those ja/éars, similarly situated to the ja/£irs now in con- 
troversy, covered land forming part of the bed of the river. In 
respect of one of these ja/£ars, the Government challenged the 
tide of the defendants, but subsequently recognised the validity 
of their claim, In respect of another julkar, which lies within 
the estate ofthe thirty-sixth plainuff, it is noteworthy that the 
title of tne defendants has not even been contested. On the 
whole, therefore, the conclusion becomes irresis'ible that the 
jalkars wn dispute form part of the river bed and that tne defen- 
dants have been in occupation thereof as comprised in their 
jalkar Maksuspur. ; 

It has finally been argued on behalf of the appellants that even 
if the disputed fisheries be deemed to be situated 1u the bed of the 
river Ganges, the defendants as owners of ja/tar Maksuspur are 
not enutled to them, ioasmuch as they are duriog at least a 
parc of the year disconnected from the con:inuous flowing 
stream, In support of this proposition, reliance his been placed 
on the cases of Grey v. duandamohan (1), Reminath Thakoor v. 
Eshan Chandra Banerjee (2) and Sarat Chandra Singh vy. 
Kshitis Chandra Roy (3), Reteieuce has also neeu mac to the 
büsel of S'orendra Narayan x. Crawford (44 Petab v. Onoda ( 5) 
and Hanbury v. Fendins (6). Tue cases relied. upon do not 
really assist the contention of the appellant. The case of Sarat 
Chandra v. Kskitis Chandra (3), shows that a grant of fishery 


(1) (1864) W.'B, 108 (4) (1905) 2.0, L. J. 50? ; I L, B. 88 Oalo, 1141. 
(9) (1868) Seves 468. (5) (1868) Beren. 764. 
(8) (1910) 12 0. L, J 316. (8) (1901) 3 Ch. 401. 
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right in a river does not give to the grantee a title.to fish in 

sheets of water adjacent to the river with which the river com- 

municates only in the time of floods. This principle, however, 

has no application to jalkars situated in the bed of the river 

itself ; the grantee of fishery right in the river is entitled to fish 

in all waters comprised within the banks of the river, and the 

circumstance that a particular sheet of water may, daring part of 

the year, be disconnected from the flowing stream or permanent 

current does not affect the rights of the grantee. A jalkar so. 
situated in the river bed, is essentially part of the river, and; 

the fish contained therein may properly be deemed.fish of the 

river. Consequenily, the defendants must be taken to have 

established their ja/éar right in the disputed sheets of water, 

which are situated in the bed of the river Ganges within its 

banks and are accordinglv parts of the river itself. On these 

grounds, I agres that the decree of the Subordinate Judge must 

be affirmed. 


A. T. M. Appeal dismissea. 
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Before Sir Lawrence Fenkins, K. C. 1. B., Chief Fustice, 
Str Harry Lushington Stephen, Enight, Fudge and 
Str Asutosh Mookerjee, Knight, Fudge. 


IN THE MATTER OF MATI LAL GHOSE (EDITOR) 
AND TARIT KANTI BISWAS (PRINTER AND _ 
PUBLISHER) OF THE “ AMRITA 
BAZAR PATRIKA” ` 


High Court, jurisdiction of — Contempt of Subordinate criminal Court—Prinding- 
and publication of articles in newspaper— Legal ecidenco—Satoment on, 
information and belief — Notios of motion, when can bo 4nexdod —Sadar 
Nizamat Adalat—Cowri of Record—Cicil and criminal conten pis, 
distinction Bettosen—Oriminal Procedure Code (dot V of 1808), Sac, 100— 
Ocwrt, when oan maka order Jor attachment for oontempt af Court 
Conten pt of Court by publisation—Ovnerse,to be pursucd—' Positice ecidence,' 


A contempt of Court in respect of Printing and publication òf articles in a 


* In the matter of an applicatfon before Special Bengh. of the High Court. 


E 


e 
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newspaper tending or calculating to interfére with the due course and 
administration of justice, is a criminal offence and no person ean “be punished 
for it, unless that offence be proved by legal evidence, A statement resting on 
information and belief is not legal evidenoe in such a oase, - 

In ro Paclard (1) and Ths Queen v. Stanger (2) referred to, 

A Judge will be very slow to give leave to amend the notioe of motion, if 
it were in any way likely that by so doling an injustice would be done to any 
party, i 

Neither the Supreme Oourt nar the Sadder Dewany. Adalat had authority 
to punish'a contempt of a Court hot Bubofdinate to its authority, 

~The Sudder Nisamat Adalat was not a King's Oourt but the Oompany's 
Oourt, and was not a Court of Reoord, though it had power of Superintendenoe 
over Subordinate criminal Oourts, . 

The Sudder Risamat Adalat, when it was abolished, had no jurisdiction 
to paniah for a contempt of a Subordinate criminal Court; and ita authority 
to punish for contempt of itself wes of a somewhat restricted character. 

The High Court, by the express terms of the Letters Patent, is a Oourt of 
Record and every Court of Record has the power of summarily punishing tor 
contempt of its authority. 

In re Abdool (8) referred to, : 

The Higa Court has a right to treat as a contempt any act committed 
within the local limita of High Oourt's Original Jurisdiction that may affeot 
its trial on appeal, and-in particular any aot that may tend either to taint or 
impair that evidence or to canse evidence that would otherwisé be forthcoming. - 

` Ordinarily.one Court cannot punish a contempt against another Court or 
Judge. This is besed on the doctrine that the offence fs substantially criminal 
and the power to punish it is vested alone in the Court whose judicial authority 
is challenged. The position, however, is different where the contempt is 
against subordinate officers of the Oourt; such a contempt is regarded as 
contempt of the &uthority of the Court by which the officer was appointed 
and may be punished, : ; 

The High Court as Court of Record., has no authority to punish for 
contempt of the subordinate crinyinal Court, merely because it exercises power 
of superintendence over that Court or because that Court is subject to ita 
appellate ani revisional jurisdiction. ; 

Surendra Nath Banerjee v. The Chisf Justion and Judges of the High 

Orurt (4) and R. v. Dariss (5) explained, 

In ro Venkat Rao (6) dimented from, 

«The Cocrt will not make an order for the attachment for contempt of 
Court, unless it is satisfied beyond dispute that the order is needed peremptorily 
jn the interests of the administration of justice. 

The usoal role, when a motion for contempt is dismissed, is ‘that the 


respondent's costs should be paid-  - 
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toc The Queen. v, Stanger (1) referred to: - : x met 

Obiter—In a civil proceeding, a atatement.on infor mation and bellef is not 
admissible except on an interlocutory application, and then the grounds’ of: 
such belief must be stated. - 1t m 

“Positive evidence? Has a recognised and distinct sign{fladtion and means 
evidence which goes expredsly to the very point in question); and that’ which, 
if belived, proves the point without aid from inference dr reasoning as the’ 
testimony of an eye-witness to an occurrence as EN Dom. indirect or 
ciroumstantial evidehoe, - 5 - M 

The true implication of section 198 of the Oriminal Procedure Code is, that 
the Judgment of the Local Goverhment should be speoiaHy “direbted to the 
pertioular sections of Ghapter VI of the Indian Penal Oode in respect of whioh: 
proceedings are to ba taken, and that the order.or autharity.should be preceded 
hy, and be the reeuit'of a pallet determination that; preven mode be 
iicet . 
Per Stephen oie act which tends to impede the course of justice is a 
contempt, if there is à well-proved probability of-such being ite.result, i 

The law of contempt is applicable in India for the. purpose- of protecting’ 
witnesses, as itis applied in England to the proteotion of juries, 

Contempt is to be treated as a orime, though it may ngt be one in Indis 
as it is in England, . D " 

Eer Mooksrjes J—It is a matter of) vital importarice for the party against 
whom an order 1s sought, to know the person or persons at whos Instance the 
application is made. ' 4 , ] uy ' 
~n A oriminal contempt is conduot that is directed aeina the dignity) and 
authority of the Court. A oivil contempt is failure to do something ordered 
to be done by a Court ina olvil action for the benefit of the opposing party 
thereini. Consequently, ‘in the case of a oivil contempt the proceeding for its 
punishment is at the instance of the party interested and 11 civil ın its character ; 
in the case of a criminal contempt, the proceeding is for punishment of an act 
committed against the majesty of the law, and as the primary. purpose of the 
puhishment is the vindication of the publio authority, the prdoeedings conform 
as nearly as possible to proceedings in criminal oases, The dividing Hne 
between the acts constituting criminal and those constituting civi! contempta 
may sometimes become indistinct in those oases where the two co marge 
Into each others. d * 

The course to be pursued in cases of contempt of Oourt by publication 
of an improper character made long befere the proceedings have "bean brought 
ta the Court, is to read the articles as they stand and to attach to the words 
used their natural meaning withont the assistance of a laborious commentary. 


On Motion made by the Advocate-General. ^^ , ` 

Rule calling upon Babu Motilal Ghose, Editor and Manage’, 
and Tarit Kanti Biswas, Printer and Publisher of the moria 
Basar Patrika, a newspaper published in Calcutta to show 
cause why they should not be committed to prison for their con- 
tempt of Court in respect of the printing and ‘publication, on the 
19th, 2oth, 21st, 22nd, 24th, 26th and 3oth days of May, 1915, of 

(4) (1871) L B, 6 Q. B 852; 40L J, QB OL 
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* Articles, which it was alleged tended or were calculated to 
interfere with the due course and administration of justice 
regarding the pending prosecution of King-Emperor v. Girindra 
Mokan Das and forty-three others in the Court of the District 
"Magistrate of. Batisa]. f 

Mr. G. H. Renrick, K. C. t'Advodites General) with Mr. 
eBuckland for the Crown. 

Mr, -Fackson with Messrs. St. Sohn Stephen and K. N. 
‘Chaudhuri for Babu Moti Lal Ghose. 
+ Mr. B. Chackrabarté with Messrs. B. K. Lahiri, C. C. Bons 
and F. C. Ghose for Tarit Kanti Biswas. C. A, V. 

"The judgments 4 of the Court were as follows: - 

Jenkins C. J.—On the 12th May 1913, Mr. Tionel Hewitt 
Colsdn,; special Superintendent Intelligence Branch, Criminal 
Investigation Department Indian Police Service, filed a petition 
of complaint in the Court of the Additional District Magistrate 
at Barisal, alleging that one Girindra Mohan Dass and 43- others 
had been guilty of offences under section 121A of the Indiap 
Penal Code. The Magistrate, Mr. Nelson, examined the com- 
plainant on oath, recorded his deposition and directed certain 
warrants to issue. On the 1i9tb, aoth, 21st, 22nd, 24th, 26tb, 

.and 3oth days of May articles, it is said, containing comments 
on the criminal proceedings initiated by this complaint,.described 

-a the’ Barisal Conspiracy Case, were published in a newspaper 
called the Amrita Basar Patrika. The Government: of 
Bengal having been advised that the publication-of these articles 
and, each of them, and in particular the leading article of the 
22nd ‘May 1913, constituted serious contempt of Court, 
the Advocate-General on the 6th of June made an application 
to a Divisional Branch with a view to proceedings being taken 
against two persons on the ground that one of them was the 
Editor and Manager, and the other the printer and publisher 

ofthe merita Basar Patrika newspaper. 

The Advocate-General purported to apply on behalf of the 
officer of the Government of Bengal, whom he described as the 
Superintendent and Remembrancer of Legal Affairs and ex-officio 
Public Prosecutor, Bengal. 

It appeared to the Division Bench that there might be.a 
difficulty as to an application by the officer so described, and on 
this being brought to his notice, the Advocate-General stated 
to the Court, that he was moving on behalf of His Ercellency 
the, Governor of Bengal in Council, ..Leave wąs accordingly given 
to the "Advocate-General to.move on behalf of the- Governor of 
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Bengal in Council and not of the officer described as Legal* 


Remembrancer. An order was accordingly drawn up in. the 


"following terms :— 


* The Advocate-General of Bengal stating that he moves on 
behalf of His Excellency the Governor of Bengal in Council 
and at the instance of the Legal Remembrancer of Bengal, and 
that the matter is one of urgency, and further stating tbe facts 


-om which he relies all of which will be supported by affidavits _ 


which he undertakes to file forthwith. It is ordered that, instead 


"of issuing a rule, special leave be given to serve notice of motion 


Of the application for Wednesday, the eleventh day- of June, at 
eleven o'clock: in the forenoon such notice to contain a general 
statement of the grounds. And it is further. ordeted that the 
said notice be forthwith served personally on Mutty Lal Ghose, 


‘the Editor and Manager, and on Tarini Kanta Biswas, the 
‘printer and publisher of the newspaper called the- Amrita 


Basar Patrika togetħer with a copy of the petition affidavits 
and exhibits and with a copy of this order.” 

A notice of motion was prepared on the same date whereby 
an order was sought that, ‘‘ Moti Lal Ghose Editor and Manager 
and Tarini Kanta Biswas, printer and publisher of the - Amrita 
Basar Patrika newspaper may be ordered to stand committed 
to prison for their contempt of Court in respect of printing and 
publication the articles which tend or are calculated to interfere 


‘with the due course and administration of justice." 


The grounds are indicated at the foot of the notice-of motion, 


'and consist of a petition of the Superintendent and Remem- 


brancer of Legal Affairs and three formal affidavits proving- the 


'presentation of the camplaint, the purchase of the paper, and 
“so forth. On the 11th of June, the day named for the hearing 
'in the notice of motion, an adjournment became necessary as 


the notice had not been served on one of the respondents, and 
owing to his absence from Calcutta the motion could not be 


brought on till the 18th. - die dS. d 


. A contempt of Court of the class with which we are now 
concerned is a criminal offence and no person can be punished 
for it, unless that offence be proved by legal evidence: Zw re 


` Pollard (1). I desire to make it clear at the outset that I propose 
"only to deal with criminal and not with civil contempt. 


The affidavits in this case show no connection between Babu 
Moti Lal Ghose and the impugned articles, and all that there is 
suggestive of this connection: is a statement in the petition on 


(1) (1868) L. B, 3 P, O. 106; 5 Moo, P, C. (N, 8.) 111 ; 16 Eng. Bep. 457, 


ò 


Nis 


Ex on es 


"Nor, XVÍÍL) X16H court, 


* information and belief that he is the editor and manager. But 


a statement resting on information and belief is not legal evidence 
in a case like the present: Zhe Queen. v. Stanger (1), It was 
suggested by the Advocate-General that there was no denial by 
Babu Moti Lal Ghose, but, as pointed out in The Queen v. 
Stanger (1), and indeed is obvious, a man in a criminal pro- 
‘ceedings need not deny that which is not legally proved against 
-him. Even in a civil procéeding a statement on information 
-and belief is not admissible except on an interlocutory appli- 
cation, and then thé grounds of.such belief must be stated, 
‘There certainly was no admission by Babu Moti Lal Ghose, 
‘for he had not time to file an affidavit by reason of the late 
service on-him of the hotice of motion and it was stated before 
us that he was actually in'a position to deny the allegation, 
The materials, therefore, necessary to fasten responsibility on 
- im were wholly wanting. The suggestion on the part of : the 
Advocate-General that we should at that stage permit further 
affidavits or evidence was opposed to the conditions on which 
alone he obtained leave from the Division Bench to serve notice 
‘of ‘motion, as well as to the rules of this Court. Realising his 

“difficulty, the learned Council withdrew his motion as against 
‘Babu Moti Lal Ghose with the result that it had to be deamniseed 
' with costs. 

The Advocate-General: considered that his purpose would 
be sufficiently served if he could proceed -against the printer and 
"publisher, for he explained that there was no feeling against 
-any particular individual and what was desired was to obtain a 
: decision whether the proceedings of inferior Courts could be 
"protected by this Court on a summary application. Had the 
'case against the- printer and publisher rested solely on the 
"grounds furnished by those responaible for the motion it must 
-equally have failed. But the application is saved from this by 
“the second respondent's own admission, for, whatever may have 
been the view in days gone by, I think we can now take that 
admision into cónsideration though contained in the affidavit 
- ir answer to the motion. 

So we proceeded with the case aput the aira 
publisher, and declined to grant the further adjournment for 
‘which that respondent prayed, for we felt that it was time the 
' case should be heard. and decided. The Advocate-General has 
contended that the articles justify the -advice given to the 
(1) (1871) L. B. 6 Q. B. 3582 ; 40 L. J, Q. B, Ob 
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Government of Bengal and described in these words in tbe yth * 


paragraph of. the petition "that these articles and each ofthem 
and in particular the leading article of the 22nd day of May 1913 
in the circumstances aforesaid ‘constitute’a serious contempt of 


Court iu that the several articles severally and in conjunction 
-are calculated and tend to interfere with the due course and 


administration of justice and that in particular and without pyre- 


.judice to the generality of the foregoing, the said leading article 
-jn the issue of the said newspaper dated the 22nd ‘May i9Y3 
.tends to interfere with the course of justice by influencing the 
*minds of persons who may be cdncerned in the said proceedings 


as Magistrates, assessors, jurors and witnesses? Asa next step 
im his argument, the Advocate;General mentioned that tlie 
High Court had power to commit for. the contempt of the Coutt 


. of a Mofussil Magistrate. - ^ 4 za 


Mr. Chakravarti for the printer and publisher iana res: 
ponsibility for the article as printer and publisher though his 


-'client, it is sworn, was not cognisant of them. . He, :however, 


repudiated the ‘idea’ that the articles were intended to-be'or 
were a contempt of^any: Court ; he questioned our jurisdiction 


-tø commit for contempt of an inferior Court; and drew our 
‘attention to a:series.of blunders in the procedure which, he 


claimed, vitiated the proceedings» There, undoubtedly, have 
been blunders which should not have found a place imo im- 
portant an application. One has resulted in the disrhissal of 
the motion with costs.against one of the respondents at the 
very outset of the case. With that I have: already -dealt -and -I 
need not notice it further. That, on which reliance has princi- 
pally been placed on behalf of the printer. and publisher—whose 
name by the way has been incorrectly given—is that the notice 
of motion is expressed to-be on behalf of the -Superigtendent 


and Remembrancer of, Legal Affairs and ex-officio.Public Pro- 


secutor, This is contrary tq the condition on which leave to 
serve notice of motion was given, and the irregularity is'the less 
excusable because this matter was discussed and- determined at 
the time, and our order of the 6th June expressly refers-to and 
embodies the Advocate-General’s statement that he moved on 
behalf of His Excellency the Governor of Bengal in Council. It 
was for such-a motion and that alone that leave. was granted. 
No ‘leave’ was granted for the motion.that has in fact been 
made. - Nor is this all. C 

The Advocate-General in his opening has asked. us.to-act 
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incthe exercise of.our common law powers in our. original 
jurisdiction, "This can only bé on the Original Side of the 
Court and it has beén brought ta our notice that the officer 
described “as the Legal Remembrancer is not authorised to re- 
present the Government on the Original Side of the Court. 


More than that it has been contended that at the time “wher. 


the Advocate-Geriéral óbtained leave, his appearance before us 
was unzuthorised as he was not instructed by an attorney, and 
in fact the warrant of attorney’ was not filed untill some days 
later. $ peg. t e e li 

' The- existence, too, of such an officer ag “a Superintendent 
sad Remémbrancer of Legal Affairs and ex-officio, Public Pro- 


secutor, Bengal", has been questioned and reference was made: 


to Regulation IX of 1793 Regulation, ve of mise ane Regu- 
lation XIII.of 1829. "ZEE. ^. 
^ By way: of reply,-certain Government notifications were 
broughr to our notice.. But in the eyents: that have ‘happened 
it: is unnecessary to pursue this topic further, Both sides being 
aririous,to:havé a decision on the merits, we permitted” an 
amendment that: would regularize these proceedings and bring 
them iato conformity with the order of the 6th of June, . 

f The necessary: authority for this has now been ‘obtained and 


- the required amendment will bétreated as made, and as though 


His plea the Governor in Council were added ag-an 
applicant. > : 

Have we tbe jurisdiction to commit for coUtempy of an; 
inferior criminal Court? The question is pne of considerable 
difficulty and carínot, as seemed to be supposed, be. solved or, 
even uncerstood by a mere perusal of the decisions in Surendra 


: Nath Banejea v. The Chief y ustice qnd the Fudges of tho, High 


Co Cdlctitia (1) and. Rex v. Davies (2). 

.To determine the High Court’s jurisdiction i in this matter 
„involves an enquiry into. its constitution, and the jurisdiction 
power and authority: it has inherited, or may otherwise possess, 


‘thongh. there was nothing in the argument in support of the 


motjon to indicate that any ponsideration had heen given to 
this aspect of the case. K * 

By the Indian High Courts Ag (24 and 25 Vict. c. Togh Her 
Majeity.was empowered . by Letters Patent to erect and establish 
a High Court of Judicature atı Fort Wiliam in Bengal for the 


Bengal Division of the Presidency of Fort .Willjam, Sec, (1). 


- (1) (1888) T. L. B. 10 Calo. 109, — ,3) (1906) L, B. 1 K. B. 83, ° 
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It was provided by section 8 that upon:the establishment of 
such High Court, the Supreme rt and the Court of Sudder 
Dewani Adalat and Sudder Nizamat Adalat should be abolished, 
and that the records and documents of the several Courts so 
abolished should become and be records and documents. of the 
High Court. 


- By section 9 it was enacted that: “The High Courts to be. 


established under this Act should have and exercise all such 
Ciyil, Criminal, Admiralty and Vice-Admiralty, Testamentary, 


Intestate and Matrimonial Jurisdiction, Original and Appellate,: 


and all such powers and authority for and in relation to the 
administration of justice in the Presidency for which it is estab- 
lished as Her Majesty by Letters Patent grant and direct, subject, 
however; to such directions and limitations as to the exercise 


of Original, civil and criminal jurisdiction beyond the limits of. 


the Presidency Town as might be‘prescribad thereby: and save 
as by such Letters Patent might be otherwise directed and 
subject and without prejudice to the legislative powers in rela- 
tion to the matters aforesaid of: ‘the Governor-General of India 
in Council, the High Court should have and exercise all juris-. 
diction and every power and? authority whatsoever in any 
manner vested in any of the Courts abolished under this Act 
at.the timé of the abolition of such last-mentioned Courts, 
Section 15 provided that the High:Court should have superinten- 
dence over all Courts which might be subject to its appellate 
jurisdiction. 

In -1862, the Letters Patent were re granted and thereby. Her 
Majesty did erect and establish a High Court at Fort William and 
constituted the same to be a Court of Record (clause 1). 

By-these Letters Patent, the High Court was vested with 
civil and criminal jurisdiction, both Original and Appellate. 
For the present purpose, it is only necessary,to refer to clause 26 


whereby it was-ordained that the High Court should be a Court, 


of appeal from the criminal Courts of the Bengal Division of the 
Presidency of Fort William and from all other Courts whether 
within or without the said Bengal Division from which there was 
then an appeal to the Court of the Sadar Nizamat Adalat and 
should’ exercise appellate jurisdiction in such cases as were 
subject to appeal to the said Court of Sadar Nizamat Adalat or 
should become subject to appeal to the High Court by virtue 
of such laws and regulations relating to criminal procedure as 
should be-thereafter made by the Governor-General ip Coungil, 


Senn 
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Clause 27 provided for the hearing of referred cases and tha 
revision of criminal trials. 

‘By the Letters Patent of 28th December 1365 the Letters 
Patent of 1862 were revoked, but it was directed that notwith- 
standing such revocation, the High Court of Judicature should. 
be and continue as from the time of the original erection and 
establishment thereof the High Court of Judicature at- Fort 
Wuliam and should be and continue a Court of Record. : 

Clauses 27 and 28 empower the High Court to hear appeals 
from criminal Courts in the Provinces and also references and 
revisions of criminal trials, 

Thus then the High Court inherited all jurisdiction and 
every power and authority in any manner vested in the Supreme 
Court, the Sadar Dewani Adalat, or the Sadar Nizamat Adalat. - 

The Supreme Court was established by Charter, dated the 
26th March 1774, granted under 13 George III, c. 63 and it was 
thereby constituted a Court of Record (Clause 2), : 

By clause 4, it was ordained as follows: “And it is our 
further will and pleasure that the said Chief Justice and the 
said Puisne Justices, shall severally and respectively be and they 
are all and every of them hereby appointed to be Justices and 
Conservators of the Peace and Coroners, within and throughout 
the said Provinces, districts, and countries of Bengal, Behar, 
Orissa and every part thereof; and to have such jurisdiction 
and authority as our Justices of our Court of King's Bench have 
and may lawfully exercise within that part of Great Britain 
called England by the Common Law thereof; and we further 
wil and ordain that all judgments, rules, orders and acts of 
authority, or power whatsoever, to be made or done by the said 
Supreme Court-of Judicature at Fort William in Bengal, shall 
be made or done by and with the concurrence of the said four 
Judgés of so many or such one of them, as sball be on such 
occasions respectively assembled or sitting as a Court, or of the 
major-part of them so assembled and sitting ; provided always, 
that in case they shall be equally divided, the Chief Justice or 
in his absence the senior Judge present shall have a double or 
casting voice." ~ os Dro 

By clause 21, the Court of Requests and Court of Quarter 
Sessions erected and established at Fort William and the Justices, 
Sheriffs and Magistrates appointed for the said: districts were 
made subject to the order and control of the Supreme Court in 
euch sort, manner and form.as the inferior Courts and. Magistrates 
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- Canet, of and in England were, by law, subject to the order and control 
1918, of the Court of King's Bench ; and to that end the Supreme 
—— 


In the matter of Court was empowered to issue writs and Mandamus, Corfrorarr, 

The. Amru Basar Procedendo or Error to be directed to such Courts or Magistrates 

en as the case might require and to punish any contempt of a wilful 
JanMas O. J.  disobedience thereunto by fine or imprisonment. 

It is a sufficiently accurate statement for the purpose of 
this case to say, that, as the result of this and subsequent legisla- 
tion, the criminal jurisdiction of the Supreme Court (apart from 
crimes maritime) was limited to the local limits except as to 
British subjects, and the Court had no general control or power 
over mofussil criminal Courts. The common law was similarly 
limited in its application to the Presidency towns and to . 
British subjects outside tbe local limits. 

The jurisdiction of the Sadar Dewani Adalat need not be 
considered. It is true that under 21 George III, c. 70, section 21, 
it was constituted a Court of Record, as the result, according to 
tradition, of insistence by the Chief Justice and Judges of the 
Supreme Court for a reason peculiar to their relations with the 
Sadar Dewani Adalat. But as its jurisdiction was civil, the | 
powers inherited from this Court are of no assistance in this‘ 
case. It only remains then to see what was the position of the 
Sadar Nizamat Adalat, or the final Court of criminal appeal from 
the mofussil. Its earliar history is set out in the preamble to 
.Regulation IX of 1793. At that date, it consisted of the 
Governor-General and Members of the Supreme Council assisted 

-by the head Kazee and two Mooftees. 

By Regulation II of 1801, section 2 its constitution was 
‘altered and thenceforth the Court was to consist of three Judges. 

In the course of time, the same Judges presided over tbe 
Sadar Nizamat Adalat and the Sadar Dewani Adalat, but the two 
Courts were distinct, I have been unable to discover any statute 

. which made the Sadar Nizamat Adalat a Court of Record, nor 
can I find any indication that it was so regarded. Every Court 
_of Record is the King’s Court and all such Courts are created 
,by an Act of Parliament, Letters Patent or prescription. (See 
Bacon's Abridgment, Vol. II 392, Stephen’s Commentaries, 
. Vol. IIT). 

. Notonly then is there nothing toshow that the Nizamat 
‘was created a Court of Record by Act of Parliament, Letters 
, Patent or prescription, but it is not a King’s Court, being only 
a Company's Court, and in theory derived its jurisdiction and 
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authority not from the Bri:ish Crown, but from the country 
Government in whose name the Company acted (see Ilberts 
Government of India, rst Edition, p. 46). 

But if it is not a Court of Record, then it is difficult to see 
what power it could have had to commit. Mac’ Dermott v. 
Fudges of British Guiana (1), Kockappa v. Sachi Devi (a). 

'Tnis view is fully borne out by a circular order of the Sadar 
Nizamat ofthe ard of February 1848, to be found in the Collec- 
tion of orders brought out by Mr. J. Curran. It appears from 
that order that it was brought to the notice of the Judicial 
authorities that Act XXX of 1841 was the only law uuder which 
contempt of Court could be punished. 


Act XXX of 1841 is au Act for repressing obstructions to 
justice in certain Courts, of the East India Company, and by 
section z it is enacted that all persons using menacing.gestures 
or expressions or otherwise obstructing justice in the presence 
of any zilah or city Magistrate, Joint Magistrate or other 
officer under a Magistrate empowered to try a civil case or any 
superior or inferior Court, civil or criminal, of the East India 
Company shall be liable to be fined by tbe authority whose 
proceedings are obstructed to any amount not exceeding Rs. 200, 
or in case such fine be not paid to be imprisoned for any period 
not exceeding one month. Tnis was followed by a proviso that 
notwithstanding anything in the Act, it should be lawful to 
indict any person amenable to Her Majesty's Supreme Court, 
as for a misdemeanor in any of the cases aforesaid sustainable 
before this Act, if no proceeding shall have been had against 
the offender in the Court where the offence was committed but 
not otherwise, This then shows that the power to commit was 
only for contempt in the face of the Court, that the punishment 
was in the first instance fine, that the punishment was to be 
inflicted by the authority whose proceedings were obstructed, 
and that no power was vested in the Sadar Nizamat to punish 
for contempt of an inferior Court. 

This then would seem to have been the position prior to 
the establishment of the High Court. Tne Supreme Court 
would have had no jurisdiction to protect a mofussil criminal 
Court by summary proceedings in a case like the present. The 


matter would have been only outside the authority of the Sadar 


Dewani Adalat. And though the Sadar Nizamat had a power 
(1) (1688) L, B, à P, C, 841, (8) (1903) 1, L, B, 26 Mad, 494, 
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of superintendence over the mofussil criminal Court it had not 
any power to commit for contempt of these Courts. 

If that be so, the jurisdiction now invoked cannot bave been 
inherited from any of the three abolished Courts. 

So it has to be seen whether it became vested in it by the 
Charter Act of 1861 or the Letters Patent under that Act. 

So far as this Presidency is concerned the application is 


"novel and the case is one of first impression. 


It is argued however that the decision in Rex v. Davtes (1) 
and a decision in Zn re Venkat Rao (2) but not elsewhere, are 
‘authorities on which we ought to act. This has been vigorously 
*controverted by Mr. Chakravarti. . 

The King v. Davies (1) came before the King’s Bench 
Division on a rule for a writ of attachment for contempt of 
‘Court. This contempt consisted in the publication of articles in a 


"newspaper calculated to give an exceedingly unfavourable impres- 


sion of a prisoner, who had been arrested and brought before 
the Magistrate. The publication was while the case was still 
"before the Magistrate and prior to committal. It was held that 
the High Court had power to attach first because the case might 
"Come to the Assizes for trial, and secondly because, even if the 
-committal had actually been made to the Quarter Sessions, still 
the King's Bench Division as the inheritor of all the jurisdiction 
sand powers of the Court of King’s Bench possessed this summary 


‘power of punishment. 


It was on the 2nd of these two grounds that the Advocate- 
General relied in his opening. 

This phase of Rex v. Davtes (1) demands close attention in 
order to see whether it rests on reasoning which can legitimately 
?be applied here. Certain links in that chain of reasoning are 
evident 1 others perhaps are not so clear. 

^. First then the jurisdiction assumed to Rex v. Davies (1) 
-was inherited, if at all from the old King’s Bench and not frpm 
the other Courts of Record which became amalgamated in the 
English High Court, though those Courts too had the power to 
commit for contempt of themselves that belongs to every superior 
Court of Record. 

Next this jurisdiction inherited from the old King's Bench 
was of a very special character, and, unless I have mis-read the 
Judgment, it rested on that Court's power to punish every kind 
of misdemeanor, in that it was in a special manner, the guardian 


À (1908) L. R. 1 K, B. 82. (2) (1911) 31 M, L, J, 88a, 
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and protector of public justice throughout the Kingdom, the 
custos morum, a dignity that reverted to it or was revived on the 
abolition of the Star Chamber by 16 Car. I. c. 10, Ordinarily 
misdemeanor was punishable by indictment on information, but 
when it was a contempt of Court it was also punishable breyt 
manu by attachment. When this summary proceeding was first 
used is in some doubt, but the opinion has been expressed that 
the earliest instance of its use where the contempt was an attack 
on a Judge not in the face of the Court, was in 1720. 

The fact that there was an alternative mode of bringing the 
offender before the Court where the misdemeanor was a contempt 
of Court was merely a difference of procedure ; the subject- 
matter was the same, that is to say, the prosecution of an offence 
in the Court of King's Bench. The helplessness of the inferior 
Court and its subjection to the superintendence and control of 
the King’s Bench were not the foundation of the jurisdiction, but 
merely the occasion and the reason for its exercise, 

This is made clear by the essential difference between the 
jurisdiction exercised by the Court of King’s Bench and that 
exercised by the other superior Courts of record which possessed 
no relations with the inferior Courts, a difference that relates 
both to the formulation and object of the jurisdiction. But it 
is important here to note that the learned Judges seem to 
have thought that it would be within the jurisdiction of the 
King’s Bench to punish as an offence any improper interference 
with the administration of justice in the superior Courts, and 
that the reason why the Court of King’s Bench did not concern 
itself with contempt of the other superior Courts was that they 
possessed ample means and occasions for protecting themselves. 

On these grounds the Court arrived at the conclusion that the 
proceeding before it was nothing more than the legitimate applica- 
tion to new circumstances of the old principles of the Common Law, 

Those principles of the old common law must, I think, be 
that the Court of King's Bench as the custos morum had jurisdic- 
tion to punish on a summary proceeding as well as on indictment 
on information all offences in the Kingdom being a contempt of 
Court, as tending to interfere with the administration of justice, 
When the Court so impeded or embarrassed was an inferior 
criminal Court, unable to protect itself but under the superin- 
tendence and control of the Court of the King’s Bench, the case 
was one in which it would be right that the common lay 
principles would be applied on a summary proceeding, 
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ARCH IRAE Have we then these powers? Has this High Court com- 
1918, mon law powers that would enable it to punish as an offence 
taths nu ter of inasummary proceeding conduct in relation toa proceeding in 
The Amrita Basar a mofussil criminal Court and not in the face of that Court, such 
iim conduct not being an offence under the Indian Penal Code, 
Jenkins, O. J. Act XLV of 1860. The preamble of this Act shows it was 
intended to be a general Penal Code for British India, but 
it contains no specific repeal of the Penal Laws then in force. 
This was intentional, as it was considered possible that some 
offences might have been omitted which it would not be in- 
tended to exempt from Penal consequences not only do the 
facts with which we are concerned not amount to an offence 
under any Act passed after the Indian Penal Code, but I 
cannot find that they would have been an offence under the 
criminal law in the mofussil prior to the Code. And hereI 

may again refer to Act XXX of 1841. 

Itis conceivable that there might be facts which would 
constitute an offence in the nature of a contempt of an inferior 
Court within the limits of the High Courts original jurisdiction, 
as being a misdeameanor under the common law, and that it 
‘could be punished on a summary proceeding, but that would be 
of no help as I am now considering whether what has been done 
could be punished by the High Court on a summary proceeding 
as a contempt of a Magistrate's Court at Barisal. 

I have already pointed out that by clause 21 of the charter 
of 1774, inferior criminal Courts and Magistrates were made 
subject to the order and control of the Supreme Court, “in such 
sort, manner, and form as the inferior Courts and Magistrates of 
and in England are by law subject to the order and control of our 
Court of King’s Bench.” And I would re-call that to this end 
‘the Supreme Court is expressly empowered and authorised only 
to award and issue a writ or writs of mandamus, certiorari, procs- 
dendo or error to be directed to such Courts of Magistrates as the, 
vase may require and to punish any contempt of a wilful dis- 
obedience thereunto by fine and imprisonment. 

This is not without its bearing on the question whether it is 
Open to this Court to adopt the extended application of common 
law principles sanctioned by Aex v. Davies (1). 

The relations between the Supreme Court and the inferior 
Courts of the Presidency Town does not rest on the adoptable 
foundation of the common law, but on the Acts and Charter, and 


(2) (1900) L. B. 1 K. B. 82, e 
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it certeinly is a question whether this Code, so constituted, did 
not crystallize these relations and the consequences to which 
they could give rise. And it may be that the authors of the 
charter did not anticipate the development expounded in Rex v. 
Davies (1), and they were lawyers of no slight eminence, for it is 
a matter of history that the original draft was perused by the 
Attorney-General, who afterwards became the Lord Chancellor, 
Lord Thurlow, was altered by the Solicitor-General, who after- 
wards became the Lord Chancellor, Lord Loughborough, and was 
revised by the Chief Justice of the Common Pleas, and by Earl 
Bathurst, then the Lord Chancellor of England. Its parentage 
therefore was above reproach. 

Bat however that may be, the Courts and Magistrates which 
are indicated in clause 21 are those, not of the mofussil but of the 
Presidency Town, and I arn not aware of any statutory jurisdic- 
tion possessed by the Supreme Court over Mofussil Magistrates 
except as provided in 53 George III, C. 155, or in relation to 
offences against them (if I may use that phrase) except to the 
extent indicated in Act X XX of 1841. 

It is true that the High Court not only has superintendence 
over the Courts of Mofussil Magistrates but also is a Court of 
Record; if I am right however in my reading of Rex v. 
Davies (1), superintendence does not give jurisdiction while the 
power of the King's Bench to punish for interference with the 
lower Courts did not arise from its being a Court of Record but 
from its common law powers as custos morum. 

I have studied as best as I could the decision reported as 7» 
rs Venkat Rao (2). But to appreciate the rafto decidends in that 
case, it would be necessary to possess an intimate acquaintance 
with the nature and limits of that Court's jurisdiction inherited 
from its predecessor or vested in it by its present charter. 
None of the materials necessary for this purpose have been 
placed before us, nor have I been able to discover how far the 
English common law prevails in that Presidency outside the 
Presidency Town. This limits the assistance I have been able 
to derive from this decision. 

For the reasons I have expressed, E think the ground on 
which the Advocate-General founded his claim in his opening 
speech fails. And I may here point out that this would 
harcly have been a satisfactory basis for the jurisdiction invoked, 
as it would be of use only where the common law prevail A 

(t) (1926) L B, ! K, B, 32, — (2) (19) 31 M, L. J 888, 
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jurisdiction so founded would, as far as I can see, be of no use 
to the High Court of Allahabad, to any High Court established 
under the recent Act, or to any of the Chief Courts, but only 
to the three High Courts which are vested with common law 
powers. 

But it was indicated to Mr. Chakrabarti by the Court in the 
course of his argument that we- would desire him to consider 
whether this Court could not, as a Court of Record, commit for 
contempt on what I have already described as the first ground in 
Rex. v. Davies (1), that is to say, on the gronnd that there was 
an independent contempt of this Court as distinct from the 
inferior Court inasmuch as the case might come before this 
Court either for original or appellate trial at one stage or 
another. In the ordinary course of Criminal Procedure, the case 
would not come before this Court for original trial, though it 
could by a disturbance of that ordinary course. It might be 
transferred here by an order of the High Court on special 
grounds; but there is nothing before us to show that they exist. 
It might also come before this Court under the Indian Criminal 
Law Amendment Act 1908, but this could only be, if it appeared 
to the Governor-General in Council or to the Local Government 
that in the interests of peace and good order the provisions of 
part I of the Act should be made to apply. Here again there is 
nothing before us to indicate that it does so appear to those autho- 
rities. For the purpose ia hand, I think we should disregard 
remote possibilities and act upon the assumption that the normal 
procedure will be followed. And insupport of this I may re-call 
the fact that though counsel in Rex v. Davies (1) relied on (he 
possibility of removal of the case into the High Court by 
certiorari, it was apparently not regarded as deserving of notice 
iu the Judgment. I therefore put aside the contingency which, 
on the materials before us is remote, of the case coming before 
this Court on original trial. 

Butit may come before us on appeal either at the instance 
of any person convicted in the event of a conviction (Criminal 
Procedure Code, section 410), or conceivably though not probably 
at the instance of the Local Government in the event of an 
acquittal (section 417, Criminal Procedure Code). If the appeal 
were by the accused, the result of the trial would go to show 
that there had been no serious interference with the course of 
justice to the prejudice of the prosecution. 


- (1) (1908) L. B. 1 K. B, 82, - : i 
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Now this Court is a Court of Record in all its jurisdictions, 
and it thus has power to commit for any contempt in relation aie 
any of those jurisdictions : Zn re Abdool (1). 

Thos I have no doubt that were there to be an interference 
with the due administration of justice by a Division Bench in 
relation to a criminal appeal pending before it and that inter- 
ference mounted to an offence under the common law; this 
Court on its Crown side would have power to punish it asa 
contempt on a summary proceeding. 

And I would go further and say that it might be cogently 
argued that there was the power even before the appeal was 
pending before this Court, but to avoid any possibility of mis- 
understanding, Í again emphasise this would be on the ground 
that the contempt was of this Court and not of an inferior Court. 

I have expressed myself thus guardedly as the matter is one 
of considerable difficulty and it has not been discussed in the 
course of the argument. It may be, if the matter ever comes up 
for .consideration, that convincing objections could be urged 
against this more extended jurisdiction. = 

Nor can I overlook the fact that. where à contempt in 
relation to an English county Court was under consideration it 
was said by Mellor, J. in Queen v. Lefroy (2), that what might 
be called contempt out of Court was left to be punished by tha 
general law of the land by indictment or otherwise, In the same 
way, Cave J., delivering the judgment of the Court in Queen v. 
Brompton County Court Fudge (3), expressed the view that 
contempt of.a County Court Judge was punishable by indict- 
ment and not summarily. And though an appeal lay from the 
County Court to the High Court there was no suggestion 
that the High Court on that ground had power to punish sum- 
marily for contempt itself. I do not attach so much importance 
to the fact. that no reference is made in Rex v. Davies (4), 
or Rex v. Clarke (5), to the fact, that the case might come 
before the High Court otherwise than. on committal for 
trial, for that result would not be in the ordinary course. In 
saying this, I do not forget that Rex v. Clarke (5), was subse- 
quent to the establishment of the new Court of criminal appeal, 
-but it is to be noticed that this Court was established in 1907 asa 
distinct.Court and though the presiding Judges are selected from 
the Judges of the Kings Bench Division, it does not appear 


- : 9 Queen 8 W. B, Cr. 83 
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clear that it is an integral part of the High Court. I feel the more 
justified in leaving this precise question open, for I am, con- 
vinced that even if what I have described as the more extended 
jurisdiction in relation to contempt of this Court exists, no 
ground has here been shown for its :exercise, d à 

At the outset, it has to be borne in mind that what sets 
have been a contempt of the inferior Court would by no:means 
necessarily be a contempt of this Court. Thus, an attack upon: 
the Magistrate, any endeavour to corrupt him, or any direct 
obstruction of his proceedings would not, speaking generally, be 
a contempt of this Court. 

And the only way in which it could ‘be contended in the 
circumstances of this case that there had been a contempt of this 
High Court, would be perhaps by showing that witnesses had 
been attacked, deterred and frightened, to use the language of 
Blackburn, J., sn Shipworth's case (1), or in some manner dige 
suaded hindered or prevented from giving evidence. 

After careful and repeated consideration of the. impugned 
article, I come unhesitatingly to the conclusion that, whatever 
censure they may merit, they do not come under tbat particular 
censure. 

The Advocate-General has taken us through the articles in 
minute detail and has presented to us with insistence that in 
some respects, their culpability could hardly be exceeded. He 
appears. to me to have formed an exaggerated notion of their 
effect. 

If the whole series of articles be ‘read, it will, I think, be 
found that the more prominent topics are (1) remonstrance 
against universal house searches, (2) protests against the harsh 
treatment of those arrested, (3), deprecation of methods attri- 
buted to the police, (4) requests that the case should not be 
tried, before a special Magistrate and (5) an appeal to the recog- 
nised fairness of the Government, accompanied with some 
measure of advice. In the course of discussing these topics 


expressions are used here and there to which exception has been 
.taken, No suspicion of contempt of this Court is to be found ip 
_the first, second and fifth of these topics even if there be involved 


in them what appeared to the Advocate-General to be the inex- 
cusable presumption of offering advice to the higher authorities. 
The fourth topic, that is, the request that the accused should pot 
be tried before a special Magistrate and the assertion that a 


(1) (1878) L. B 9 QB. 383 c m P 
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"conviction by him would not command public confidence, show 
that the writer knew. very little about what he was discussing, 
but this I believe sometimes happens even in journalism. He 
might as well have protested against trial by Court Martial. - The 
case could not be tried and the accused could not be convicted by 
a special Magistrate : Their trial in the normal course could only 
come before a Sessions Judge sitting with assessors, and against 
such a tribunal not a word has been said. Nor could the writer 
have possibly meant that the inquiry should not be before a-Magis- 
trate, as that is the only tribunal before which it could be held. 
But apart from all this, there is nothing in the discussion of this 
topic that isin any degree a contempt to this Court. 


Thére only remains the third topic, the deprecation of 
miethods- attributed to the police. It is no part of-our duty to 
teprehend that which cannot properly be ‘the “subject to legal 
censure, ‘StiH, though perhaps the remark may not be strictly 
relevant, I do strongly feel that indiscriminate attacks on this 
force themselves to be deprecated. - Where the definite misdoing 
isvestablished, by all means condemn with all emphasis the 
fnisdoer and his misdeed. But general abuse merely defeats its 
own end, for it is the tendency of men to become what they are 
depicted. s ' LC 

No doubt a distrust of the police is expressed, but however 
ündeserved it may be, it is, I think, too sensitive a mind which 
would perceive in the'article a contempt of this Court. There à 
no denial of guilt ; on the contrary the wish is expreswed that 
the “guilty should be arrested and' punished. And I am unable 
to hold that witnesses would be deterred frotn giving evidence 
by reason of this attack on police methods, or of anything con- 
tained in the articles. I have examined and re-examined the 
articles to see if they could reasonably produce this consequence, 
but I come without doubt to the conclusion that they could not. 
"And indeed this, for obvious reasons, was not the principal 
%ttack made on them in argument. 

I purposely refrain from quoting the articles, or extracts 
from them, at length, for it would serve no useful purpose, but 
"there are one or two passages to which I must refer because they 
have been made the subject of special animadversion by the 
"Advocate-Genersl. In the article of the 22nd of May there is the 
following passage. t! Why should the defendants in the present 
case at least such of them Against whom there is no positive 
evidence, be handcuffed or refused bail, and made to rot in Jail 
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before they have been found guilty.” Here, it is said, is an 
assertion that against some of the accused there is absolutely no 
evidence, 

To begin with, that is not what was written ; tigre: d is a 
surmise that there may be some accused against whom there is 
not positive evidence. The Advocative-General repudiated the 
idea that the word “ positive ” could qualify or really narrow the 
character of the evidence. I was surprised at this suggestion, and 
J find I was fully justified in such surprise, for there is very high 
authority for the view that " positive evidence " has a recognised 
and distinct signification and that it means evidence “ which 
goes expressly tothe very point in question ; and that which, 
if believed, proves the point without aid from inference or 
reasoning as the testimony of an eye-witness to an occurrence as 
distinguished from indirect or circumstantial evidence." The 
surmise therefore has not the sinister meaning ascribed to it ; 
and moreover some regard must be had to the obvious purpose 
of the sentence, and to the topic of which it forms a part. It 
is not suggested that in no case should the accused be put on 
their trial; on the contrary, it is expressly said that if His 
Excellency is convinced that a prima facie case has been made 
out, the accused must stand their trial The suggestion as to 
His Excellency is condemned, but after all this is substantially 
only what the law provides, for a Court cannot _take cognisance 
of any: offence. punishable under Chapter VI of the Indian Pena} 
Code unless upon complaint made by order, of or under the 


authority from. (amongst others) the Local Government, or in 


“other words, the Governor in Council (Criminal Procedure Code 


Section 196). It need hardly be said that the Governor in Council 
-would not make this order or grant this authority unless he had 
“reason to believe that a prima facie case had been made out. 


And I would here repeat what I have said before, that it 
appears to me to be the true implication of section 194 that the 
judgment of the Local Government should be specially. directed 
tothe particular sections of Chapter VJ, in respect of which 
proceedings are to “be taken, and that the order or authority 
should be preceded by, and be the result of a deliberate deter- 
mination that proceedings should be taken, 

The conclusion then to which I come is that though we may 
have jurisdiction to commit for contempt of the High Court in a 


‘case of this class, still that in the present case no contempt 


j sstifying summary action on our part has been established, 
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As the contempt of inferior Courts has been so much under 
discussion in this case, I would take this opportunity of urging, 
as earnestly as I can, the propriety of abstaining from comment 
on pending cases in whatever Court they may be, or whatever 
stage they may have reached. The responsibility of a Judicial 
Tribunal is at all times great, and I do not think I ask too much 
when I ask in the interests of judicial officers working in the 
muffussil Districts of this Presidency, that the weight of that 
responsibility should not run the risk of being increased, however 
unwittingly, by comments on the cases before them, or on them- 
selves in connection with those cases. Iam tempted here to 
quote the words of Blackburn J. in Séipworth's case (1) where he 
said: "It is not right that a Judge * ** when personal attacks 
are made on him, should come forward and meet them end 
explain them, and that is. well-known to those who make the 
attack, end certainly that knowledge does in my mind render 
the conduct of those who attack a Judge in that way, to use the 
mildest term, neither just nor decorous,” The learned Judge 
was speaking of those who could in some measure protect them- 
selves : how much more forcibly do his words apply to those who 
have nct that power. 

Then this motion raises question of high importance which 
it would not be right for me to pass by without remark. [allude 
tothe question what circumstances ordinarily justify recourse to 
this summary process of contempt. 

:,, Itis not enough that there should.be a technical contempt 
of Court ; it must be shown that it was probable-the publication 
would substantially interfere with the due administration of 
justice. 3 

And there is good reason for this: what is charged is a 
criminal offence and the trial is not in accordance with those 
safe guards that the ordinary procedure for the trial of a criminal 
offence requires, but by way of summary proceedings. Lindley, 
i. J. declared, in O'Shea v. O'Shea (2) that this was the only 
offence of which he knew that was punishable at common law 
by summary process, 

It is therefore no matter for surprise that the cases are full 
of warnings that this arbitrary, unlimited, and uncontrolled 
power should be exercised with the greatest caution : that this 
power merits this description will be realised when it is under- 
stood that there is no limit to the imprisonment that may be 
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inflicted, or the fine that may be imposed save the Court's un- ° 
fettered discretion, and that the subject is protected by .no nem 
of general appeal. E 

Thus we find Lord Morris in delivering ‘the donent of 
the Privy Council in Mc Leod v. St Aubyn (1) describing com- 
mital for contempt of Court as a weapon to be used sparingly and 
always with reference to the interests of the administration of 
justice. This is an authority that must command our respect. 
But it does not stand alone. In Plating Co. v. Farquharson (2) 
Jessel M. R. after saying that the practice of making these 
motions against innocent people ought to he discouraged as far 
as possible, added : ‘ They lead to great waste of time and to a 
considerable amount of costs, and unless the court is satisfied 
tbat the publication is a contempt which interferes with the 
courts of justice, the court ought not to interfere ;” While 
James, L. J. said of the motion made against the proprietors of 
the newspaper, who inserted .an advertisement in the ordinary 
course of business, that it seemed to him to be idle and extrava- 
gant anda thing to be strongly discouraged. And later he says 
“ I think these motions are a contempt of Court in themselves, 
because they tend to waste the public time, " - 

In Rex v. Gray (3) Lord Chief Justice Russell spoke of this 
jurisdiction as one to be exercised with: scrupulous care and to be 
exercised only when the case is clear and Line reasonable 
doubt. . - 2 

Other opinions to the same effect ‘might .be multiplied, but 
these will suffice as an indication of the caré and reserve with 
which these applications should be made. I will therefore limit 
myself to the citation of two cases which give an instructive 
illustration of the application of these principles, In Rex v. 
Doolen (4), proceedings were taken against Mr. Walter Long for 
a speech delivered by him commenting on a criminal case, and 
against others as connected with newspapers which published the 
speech, : wt 

This speech was an adverse comment on the failure of a jury 
to convict made at a time when there was the prospect of a new 
trial. 

It was said that language had been employed, tiis use of 
wbich was much to be deprecated, and the speech was described 
by one of the learned Judges as capable of having the effect of 


(1) L, R, (1899) A, C. 649. (8) (1900) 2 Q B. 86 
(2) (1881) L, E 17 Ch, D. 49. * (4) (1907) I. R. 260. 
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prejudicing the trial so that it appeared to him that in that 
sense it constituted a contempt, but he goes on to ask : Is the 
contempt of so serious a character as in the circumst- 


ances described to call for the exercise of the very special and ` 


summary jurisdiction vested in the Court? His answer was in 
the negative, and in arriving at this conclusion, the learned 
Judge explained that he was influenced by the leaning of the 
Courts in the more recent cases of alleged contempt to discourage 
applications where, notwithstanding the prima facie tendency of 
the language, there was no real prejudice created or no real case 
made for the interference of the Court, The Judgment of the 
Lord Chief Justice is particularly instructive. He points out 
that for the purpose in hand, there is no difference in principles 
between a prosecution and an action, and further that there is 
nothing more calculated to defeat the ostensible object of the 
motion than the motion itself, 

Then after discussing the facts he observes, “what does 
this all amount to? A possibilty upon a possibility, a remote 
contingency upon a very remote contingency. We must look 
at the realities of things.” ; 

The learned Lord Chief Justice then cites the case of the 
Evening Standard which was described by Darling J., as one 
of extraordinary indiscretion and impropriety showing a very 
slight regard for the administration of justice by the Courts of 
the King, yet upon the ground that he could not say it was 
really calculated to prevent a fair trial, he thought there should 
be no rule granted. Phillimore J. expressed his agreement and 
said he was very glad to have that opportunity of saying what 
he had to say, and what he had said before and what he said 
every time that the world had gone mad on the doctnne of 
contempt of Court and that the doctrine ought not to be ex- 
tended. None of these important cases were in the first instance 
@ited to us by Counsel for the motion: even Kex v. Doolen (1) 
had to be brought to his notice. They expound in the clearest 
terms the caution and reserve with which proceedings such as 
the present should be initiated, and no Court in the due dis- 
charge of its duty can afford to disregard them. 

This motion agaiust T. K. Biswas bas wholly failed and (in 
my opinion), it must be dismissed with cost. 

This respondent | has béen brought before the Court at con- 
siderable costs to himself, and the usual rule, when a motion 
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for contempt is dismissed, is that the respondents costs should 
be paid. In this case I think it would be but right that the 
respondent should receive his costs, and that, to ascertain them, 
they should (if necessary) be taxed as between party and party 
as though on a hearing on the Original Side. 

Tne order for costs wiil, asa matter of form, be against 
the Legal Remembrancer, the sole applicant on the record 
until the close of the case—no costs were incurred after the 
amendment of the record by the addition of the Government. 

But doubtless the Government will defray -the costs that 
thus fall on their officer, 

Stephen, J.—This matter comes before us on.a motion by 
the Advocate-Gzneral, as to the framing of which I have nothing 
to add to what has fallen from the Chief Justice. 

The substantial questions that we have to decide are 
whetber the publications complained of constitute a contempt 
of Court, whether we have power to commit the respondent 
for having printed and published them, and whether we ought 
to do so. Dividing the law from the fact, the questions become 
first, what jurisdictions have we to deal with this matter secondly, 
has the respondent been guilty of contempt? - ` 

On the first point, the facts are of the simplest, and not 
in dispute. The respondent printed and published in Calcutta 
comments on events connected with a charge that had then 
been inade against a number of persons of an offence under sec- 
tion 121A of the Penal Code. The offence was said to have 
been committed in Barisal and at the time of the publication 
complained of, warrants had been issued for the arrest of persons 
against whom complaint had been made, and it appears that 
some of them at least had been arrested. Under these circum- 
stances, supposing the comments in question to be contumacious, 
what powers have we to deal with them summarily? The power 
must in any case have its origin in the common law of England, 
and before we can exercise it, it is. necessary to see whether it 
has been conferred on us. Since the decision in Surendra Nath 
Banerjee v. The Chief Fustice and Fudges of the High Court, 
Calcuita (1), there is no doubt but that we have such a power 
in cases of contempts of this Court committed in Calcutta, 
derived from 13 George III c. 63 and the High Courts Act 1861 
(24 and 25 Victoria c. 104) section 9. But here, though the 
contempt takes place in Calcutta it:is in the first place a 


(1) (1888) T, L, B, 10 Calo, 109. 
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contempt of another Court: and under what enactment or under 
what general principle of law can we take on ourselves to act 
in such a matter? It seems to me that there are four ways in 
which such a'power can have been conferred on us. frst, the 
power may have been possessed by one of the Courts abolished 
and superseded by us in 1864 and we may have derived it from 
such Court, although by inheritance, under clause 9 of our 
"Charter. Secondly, the power may hve been conferred on us or 
them directly by legislation. Tkirdly, as we have a power of 
superintendence over the inferior criminal Courts, we may have 
-~ a corresponding power of protection. omrth/y, it may be that 
as appellate powers have been copferred on us as a Court, any 
act that tends to impede.the course of justice in a Court from 
whose dicision there is an appeal to us, and in particular any 
act that tends to prevent evidence being given there, or to 
taint such evidence, is a contempt of this Court. 

To the supposition that we have inherited any power of 
commitment innate in any of the previously existing Courts, 
an objection which seems to me insuperable suggests itself at 
the outset. Under the High Courts Act, we inherit the powers 
vested in the Sudder Dewani Adalat and the Sudder Nizamat 
Adalat, which divided between them what are now our appellate 
powers of criminal and civil jurisdiction respectively, Any 
power to deal with contempts, in criminal cases in mofussil that 
we may Have inherited, we must therefore have inherited from 
the Sudder Nizamat Adalat, and there is nothing to show that 
that Court was ever a Court of Record, a characteristic which is 
a qualification to the exercise of any power to commit. The 
Sudder Dewani Adalat became a Court of Record by the East 
Iudia Company Act of 1780 (a George III, c. 70) but it was 
not tll 1793 that the new Sudder Courts were connected by 
the Judges of one being the same as the Judges of the ‘other, 
and the difference between the two lasted till the end. If it is 
zwgued that as a Court of Record we supply the one thing 
lacking to the Sudder Nizamat necessary to qualify it to 
commit, this takes the question out of the realm of inheritance 
and ancicipates arguments that must be noticed hereafter. 

If we have not inherited the power, has it been conferred 
on us by direct legislation? For myself, I can only say that 
our attention has not been drawn to any such legislation and 
that examination of such Acts and Regulations as would be 
most likely to confer it, if it has been conferred, has not guided 
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me to any. Itistrue that by their Original Patent of 1774, S 
the Chief Justice aod Puisne Judges, our predecessors in the 
Supreme Court, had such jurisdiction and authority throghout 
Bengal as Justices of the Kings Bench had in England. But 
this seems not to confer any power on the Court, as dlstinguished 
from its members, and it is not suggested now that we bave 
outside the scope of our original jurisdiction, any such general 
power of correcting what is wrong with the administration of 
justice, as from a very early date has been atributed to the 
King’s Bench in England, and is recognised in Rex v. Davies (1) 
by describing it as custos morum, Indeed when power was 
given to Justices of the Peace and zillah Courts to try British 
subjects in the mofussil, it was considered necessary to give a 
power of proceedings certrorars limited to much narrower bounds 
than that possessed by the King’a Bencb. 

In the early days of the Supreme .Court those whom we 
may regard as our predecessors-in-office encountered several 
difficult passages before the limits of their jurisdiction were 
finally recognised. I do not understand that the Advocate- 
General wishes to revive the questions that were once so agita- 
ting by assuming a position which on merely historical grounds 
is perhaps more ours than his, But for myself, I cannot help 
feeling that a truce of 150 years has some significance, and since, 
as far as appears, we have not in our original jurisdiction exer- 
cised any powers under the common law outside our local juris- 
diction during, say the nineteenth century, I feel a reluctance 
to attempt to do so now. If we derive no rights for the present 
purpose from the Charter of 1774, still less do we derive them 
from any provision under the present Charter, sitting as we 
are in our original criminal jurisdiction ; for it is not suggested 
that that jurisdiction has been in any way extended. , 

The next point is that as we have a power of superin- 
tendence over the inferior Courts, so we bave also a power to 
protect them from improper interference. The argument is ah 
attractive one because, as is said by Wills, J, in Rex v. Parke (2). 
“Tt would seem almost a natural corrollary ” that a Court, which 
controls an inferior Court should have power to protect it from 
unlawful attacks, and interferences with their independence: 
but the decision of the point is purposely avoided. In Rex v. 
Davies (1) however, the Court definitely took on itself the duty 
of protecting an inferior Court-from improper interference in a 


(1) (1906; 1 E, B. 82, (3) (1908) 1 K, B, 442, 
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case which it treated as being one that could not in the ordinary 
course come before it. But after a careful study of the case 
I am unable to read it as saying that control or superintendence 
necessarily implies a power to protect. The reasoning on which 
the decision depends is, as I apprehend it, that the King’s Bench 
controls inferior Courts, being "in a special manner the guardian 
and protector of public justice throughout the kingdom ” ; it is 
almost suggested that it might protect a Court of equal authority, 
as the Court of Chancery, and only does not do so because they can 
protect themselves. The power of publishing contempt is not so 
much to protect the Court or individual Judges from a repetition of 
offences against them, as to protect the public “specially these who 
are either voluntarily or by compulson subject to (the Court's) juris- 
diction from the mischief they will incur if the authority, of the 
tribunal be condemned or impaired." To limit the power of com- 
mittal to attacks on the committing Court would be to act on the 
' wrong principle that the "offended dignity” of a Court isthe 
subject of punishment. If an unimpeded course of justice is to 
be secured to inferior Courts, it must be done by the King's 
Bench. and ' if it be true that the King’s Bench is in any way 
the- custos morum of the Kingdom, it must be its function to 
apply with the necessary adaptations, to the altered circum- 
stances of the present day, the same great principles that it has 
always upheld.” The Court accordingly held that it could pro- 
tect an inferior Court in the trial of a case that could Dever in 
ordinary course come before the King’s Bench. The decision 
is admittedly a new departure in the sense that it applies an old 
principle to, circumstances that are, for reasons given, such as 
have not, risen before. But I cannot read the decision other- 
wise tkan as depending on general powers possessed by the 
King's Bench to secure a proper administration of justice to 
His Majesty’s subjects, which I cannot find to have been con- 
ferred on us. It is therefore impossible to hold that our powers 
df superintendence imply any power of protection. - l 
. . In, the last place, .if the case that being investigated at 
Barisal when the comments we have to consider were published 
'shoulé result in a trial and a judgment, that judgment may very 
well come before us on appeal in the ordinary course. That appeal 
wil be tried in this Court on the evidence given in the Court 
at Barjadl. As a matter of principle it seems to me undeniable 
that we have a right to treat as a contempt any act com- 
mitted within the local limits of our original jurisdiction that 
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may affect its trial on appeal and in particular any act that . 
may tend either to taint or impair that evidence of to cause 
evidence that would otherwise be forthcoming to be withheld. 
I do not mean to say that this indicates the limits of our juris: 
diction, but in this case the acts complained of, namely, printing 
and publishing, were committed in Calcutta and on the facts of 
the case, I do not think that the contempt alleged need be 
considered from any point of view except the effect. that it may 
have on the evidence to be given at Barisal. There is no 
authority on the subject, because till the establishment of the 
Court of criminal appeal in England in 1907- (after Rex v. 
Davies (1) had been decided), there was no appellate Ccurt in 
a position similar to ours and it is, therefore, enough for me to 
state my opinion without amplifying it. - . is 

Turning now to the comments complained of, I will first 
consider what their effect really is, and then whether they 
constitute a contempt that we ought to punish summarily: bear- ` 
ing in mind that we have to consider the matter only from the 
point of view of our appellate: Court, The comments were 
published on the 19th, 2oth, 21st, 22nd, 24th, 26th and-3oth of 
May, sothat ore may fairly be used to indicate the meaning of 
another, and with them must be considered an article of the 
20th May put in by the respondent, NES. 

It is not necessary to consider the publications complained 
of in great detail, and it 1s not easy or perhaps possible to sum- 
marise them fairly. I will, therefore, only say that they seem to 
me certainly to contain allegations, or at least suggestions, that 
the police are collecting evidence unfairly and harshly, and may 
be expected to contrive to bring forward: a false case which they 
have opportunities for' doing. Arrests are being made with 
unusual harshness ; if the case is tried before a special Magis- 
tratethe police will have it all their own way ; the case should 
be tried before a so-called Special Tribunal. These allegations, 
repeated with details, which need not be considered and with 
various florid turns of speech from the staple of the publications 
complained of. 

The conclusion that I draw from a careful and repeated 
examination of the publications placed before us, iá that the writer 
in the first place wishes to attack the. Police and Executive 
rather than the Judicial Authorities, and to lay a foundation for 


saying | that any convictions that may take place have been 
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obtained by improper means. He is ignorant of the procedure 
which will be followed, he misnames the trying Court, though I 
do not think he can be heard to say that when he speaks of a 
special Magistrate he does not mean a Sessions Judge, and his 
impressions as to the effect of the Criminal Law Amendment Act, 
1900, and the Conspiracy Act 1912 are erroneous. He writes reck- 
lessly, and in addressing readers more ignorant than himself 
misrepresents the law. I consider that he is ready to use any 
possible argument for effecting his purposes. 

For our immediate purposes I need not consider any other 
aspect of this conduct than its effect on the hearing of a possible 
appeal. And I can come to no other conclusion than that this 
will probably be negligible. The case will not be tried before a 
Jury. The writer may in the words of Lord Alverstone in A. v. 
Tibbett (1), © produce an atmosphere of suspicion in the midst of 
which the proceedings—that is the trial—will go on." He may 
thereby make the duty of the Sessions Judge more difficult tban 
it otherwise would be, but he will not affect the Court of Appeal. 
Besides he is writing’long before the trial, and the danger to be 
apprehended in A. v. Zsbdetts (1) that the jury will have 
knowledge of facts that they ought not to have, is not present 
in this case, Most of the English cases relating to this kind of 
contempt have in view this particular danger namely. that a 
jury may be unduly influenced. This does not apply bere. But 
there ‘is indeed a danger that does not exist to the same extent 
in England. Witnesses are more easily influenced here than 
they are there and writing such as we have before us may have 
the effect of deterring them from giving evidence which in the 
interests of justice should be given. For my part I should be 
willing to apply the law of contempt in Indiato the purpose of 
protecting witnesses, as it is applied in England to the protection 
of juries; a course which is fully justified by numerous autho- 


Jitles. But in the present case, I cannot consider that there is 


sufficient probability of witnesses being improperly influenced to 
justify us in committing the respondent. 


There is good authority for saying that we are to consider 


the effects of the respondent's action rather than his intentions. 

But contempt is to be treated asa crime, though it may not be 

one in India as it is England, and we do not need the abundant 

authority that there is on the point to say that before we commit 

for a contempt of this character, it must be clearly made out 
i (1) (1908) 1 K: B, 77, | , 
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that the course of justice may really be impeded. Inthe present 
case, this, in my opinion, bas not been done. 

On this view of the facts of the case, this motion must fail 
even though the law of contempt is stated in the modest terms 
applicable to the present case, and I do not think it is necessary 
to say more gn the question of what constitutes a contempt that 
any act which tends to impede the course of justice is a contempt, 
if there is a well proved probability of such being 'its result, As 
this test is not fulfilled in the present case, I do not consider it 
necessary to inquire in further detail into this part of- the 
question. . 

In conclusion, I cannot refrain from saying that though I 
cannot hold that the conduct of the respondent amounts to a 
contempt, a very slight alteration in the facts of the case might 
produce an opposite result. The law on the subject.in England 
is from some point of view ill defined, In India, owing to the 
course that legislation has followed, it is much more so. What 
is certain is in the words of Wilmot, C. J. that a Court of justice 
without power to vindicate its authority, to enforce.obedience to 
its mandates, or to shield those who are entrusted to its care, is 
an anomaly that ought not to be permitted -to exist in any 
civilised community: and the Courts will, no doubt be anxious 
to correct any such anomaly, if it exists, as far as lies in their 
power. 

I concur with the order suggested by the Chief Justice. 

Mookerjee, J.—The Court is invited upon this application 
to order that Motilal Ghose, Editor and Manager, and Tarit. 
kanta Biswas, Printer and Publisher of the Amrita Basar 
Patitka, a newspaper published in this city, do stand committed 
to prison for their contempt of Court in respect of the printing 
and publication, on the 19th, 20th, 21st, 22nd, 24th, 26th and 
goth days of May, 1913, of Artices which it is alleged tend or are 
calculated to interfere with the due course and administration of 
justice regarding the pending prosecution of Bing. Emperor Y 
Girindra Mohan Das and forty-three others in the Court of the 
District Magistrate of Barisal. In so far as the alleged editor 
and manager is concerned, the application has already been 
refused with costs, on the ground that the affidavits are wholly 
insufficient and there are no materials on the record upon which 
the Court can, on well recognised principles, be invited to take 
any action. [R. v. Stranger (1) and Gobinda Mokan v. Kunja 
Bekari (a3). No further reference will consequently be made in 

(1) (1871) L. R., 6 Q. B, 853 (2) (1909) 10 O, L. J 414. 
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so-far as the alleged editor and manager. is concerned. In 
respect of the application against the printer and publisher, the 
case has been elaborately argued on both sides, and the following 
points emerge for the consideration of the Court, namely, Arsh 
is there a proper application upon which the Court can be 
invited to proceed against the printer and publisher ; secogdZy, if 
it be assumed that the articles mentioned constitute a contempt 
of the Court of the Magistrate of Barjsal has this Court jurisdic- 
tion to punish the printer and publisher for such contempt, and, 
thirdly, if this Court has no jurisdiction to punish for contempt 
of a subordinate Court, do these articles constitute a contempt 
of this Court, so as to render. the printer and publisher liable to 
be punished for such contempt. 

Iu so far as the first of these questions is concerned, it is 
necessary- to state that when the application was made on the 
6th June, last, it was observed by the Court that it purported, 
on the face of it, to be made by the Superintendent and Remem- 
brancer of Legal affairs and Ex-officio Public Prosecutor. The 
Court declined to entertain the application, till it was stated by 
the Advocate-General that he moved on behalf of His Excellency 
the Governor of Bengal in Council, Special leave was thereupon 
grantec to the Advocate-General to serve notice of motion 
upon the two persons against whom the application was made. 
Notice was subsequently served, as well upon the alleged 
editor end manager as upon the printer and publisher, The 
applicazion, however, it was transpired at the hearing, was 
not amended, and even after special leave had been granted 
to the Advoca'e-General to move on behalf of His Excellency 
the Governor of Bengal in Council, the application stood as 
if it was made by the Superintendent and Remembrancer 
of Legal. affairs and the notice of motion ran in the same 
terms. Under these circumstances, the printer and publisher 
has urged that there is no proper application before the Court. 
"This contention is manifestly well-founded. It bas been argued 
that the office of Legal Remembrancer, mentioned in Regulation 
IX of 1793 and formally created by Regulation VIII of 1816 was 
abolisted by Regulation XIII of 1829, and the repeal of the 
Regulation last mentioned by A:t VIII of 1868 did not operate 
to revive the office as a statutory office. To this argument, no 
serious answer has been attempted on behalf of the Crown, but 
it has been stated that by Resolution of Government iu 1845, 
the office was revived and has since then been continued. It 
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has also been stated that the Legal Remembrancer is, by' 
executive order, Judicial Secretary to the Government and 
Ex-officio public prosecutor for the Presidency of Bengal. This is 
obviously immaterial for our present, purposes. -Leave was. 
explicitly granted to the Advocate-General /o move os behalf of 
His Excellency the Governor in Council on the faith of the 
assuranee that the application had been authorised by the Gover- 
nor in Council. The application ought to have been drawn up 
accordingly, and notice of motion served in strict conformity 
therewith, It is indisputable that this has not been done. The 
Legal Remembrancer is not shown to be competent to appear 
and act on behalf of the Crown on the Crown Side of this Court ; 
yet, as transpired at the hearing, no power of attorney had been 
filed till three days after leave to serve notice had been obtained 
from this Court. It would be a mistske to suppose that this is 
a mere matter of form ; it is plainly a matter of vital importance 
for the party against whom the order is sought, to know the 
person or persons at whose instance the application is made ; if 
the application is refused, he is entitled to know who is respou- 
sible for his costs; if on the other hand, the application is 
successful, he is entitled to know who is the respondent in a 
possible appeal by him. In view of these circumstances, and also 
in view of the fact that the proceeding is in the nature of a 
criminal proceeding, the Court is bound to insist that the appli- 
cation on behalf of the Crown should be made with some 
approach to regularity and accuracy. The Advocate-General 
has consequently been constrained, at the close of the arguments 
which lasted for four days, to apply for leave to amend the 
petition on behalf of the Crown. In the circumstances of this 
case, the Court decided to grant leave to amend. This is in 


` couformity with the decision of Chitty, J. in. Callow v. Young (1). 


In that case, the learned Judge stated that he would be very 
slow to give leave to amend the notice of motion, if it were in 
apy way likely that by so doing an injustice would be done tö 
any party; he therefore gave leave to amend the notice of 
motion, but directed the motion to stand over so that notice 
might be served again (see also Aurst v. Bridge (2)). Since leave 
to amend was granted, a certificate has been produced from the 
Chief Secretary to the Government of Beagal to. the effect that 
the application had been authorised by His Excellency the 
Governor of Bengal in Council and the petition will be amended 
(1) (1877) 68 L, J, Oh. 69), — (3) (1880) 48 L. T. 483. 
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accordingly by the addition of the Governor in Council as ORIMINAL, 
pstitioner, The application may consequently be now deemed 1918, 

1 3 : ` . — 
to be in order. In the matter of 


In so far as the second question is concerned, it has been The Amnta Basar 
contended on behalf of the printer and publisher that even if it EDEN 
be assumed for a moment,—for the purposes of argument,—and for  — Moskejes J. 
that purpose only,—that the articles mentioned constitute a 
contempt of the Court of the Magistrate of Barisal, yet the High 
Court has no jurisdiction to punish him for the alleged contempt. 
This has been controverted on behalf of the Crown, and reliance 
has been placed upon the decisions in Surendra Nath Banerjee 
v. Chief Fustice of Bengal (1), R. v. Davies (2) and Zn re Venkat 
Rao (3). The question raised is one of great importance, and its 
détermination is by no means free from difficulty the gravity of 
which has nót even been realised by the Advocate-General who 
appeared on behalf of the Crown. For the solution of the 
problem, we must turn in the first place to the Indian High 
Courts Act (24 and 25 Vict. Ch. 104) and Letters Patent dated 
the r4th May 1862 by which this Court was constituted. Sec- 
tion 9 of the Indian High Courts Act, which defines the jurisdio- 
` tion and powers of the Indian High Courts, provides as follows : 

* Each of the High Courts to be established under this Act 
shall have and exercise all such civil, criminal, admiralty and 
vice-admiralty, testamentary, intestate and matrimonial jurisdic- 
tion, original and appellate, and all such powers and authotity 
for and in relation to the administration of Justice in the 
Presidency for which it is established, as Her Majesty may; 
by such Letters Patent as aforesaid, grant and direct, subject, 
however, to such directions and limitations as to the exercise 
of original, civil, and criminal jurisdiction beyond the limits of 
the Presidency town as may be prescribed thereby ; and save as 
by such Letters Patent may be otherwise directed, and subject 
and without prejudice to the Legislative Powers in relation to 
the matters aforesaid of the Governor-General of India’ in 
Council, the High Court to be established in each presidency 
shall have and exercise all jurisdiction and every power and 
authority whatsoever in any manner vested in any of the Courts 
in the same presidency abolished under this Act at the time of 
the abolition of such last mentioned Courts,” S 

' The Courts which were abolished upon the establishment of 
(1) (1833) LT B. 10 Galo. 109. — (3) (1908) LE, BBR 
(%) (1911) 21 M. L. J. 882. 
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this High Court are specified in section 8, namely, the Supreme 
Court and the Courts named Sadar Dewani Adalat and Sadar 
Nizamat Adalat at Calcutta. Consequently, the fundamental 
question which requires examination is, whether in a matter of 
the description now before us, any of the abolished Courts had 
jurisdiction, power or authority to make the order which this 
Court is now invited by the Crown to pass. Now, in sq far as 
the Supreme Court of Calcutta is concerned, it is manifest from 
ap examination of Statute 13 Geo. 3 Chap, 63 and the Charter of 
the 26th March 1774 by which the Supreme Court was estab- 
lished, that the Supreme Court, if it existed now, would have 
had no jurisdiction to punish the printer and publisher before us 
for contempt of a Court situated beydnd the territorial limits of 
Calcutta. A criminal Court at Barisal would in no way be 
subject to the authority of the Supreme Court, as is plain from 
clause 21 of the Charter of 1774, and even if it were assumed 
that the Supreme Court, constituted a Court of Record by 
clause 2 of the Charter and invested with the powers of the 
Court of King’s Bench by clause 4, had inherent authority to 
punish a contempt of a subordinate Court, it would not follow 
that the Supreme Court could punish for contempt of a Court, 
not subordinate to its authority. In so far as the Court of Sadar 
Dewani Adalat of Calcutta is concerned, it was no doubt a Court 
of Record, and its establishment had been authorised by a 
statute of Parliament (21 Geo. 3 Chap. 70, sec. 71). But the 
Sadar Dewani Adalat, as its name implies had no jurisdiction in, 
criminal matters, and if the case now before us had happened 
in 1862, before the abolition of the Sadar Dewani Adalat, it 
could not have been suggested with any approach to plausibility 
that the Sadar Court could bave punished a contempt of a 
criminal Court at Barisal, Consequently, the only other abolished 
Court whose jurisdiction, power or authority we have to, consider 
is the Sadar Nizamat Adalat. The history of the establishment 
and development of the Sadar Nizamat Adalat has been investi- 
gated by authoritative writers, amongst whom may be mentioned 
Harington (Analysis of Bengal Regulations), Auber (Rise and, 
Progress of the British Power in India), Beaufort (Digest of 
Criminal Law), Cowell (History and Constitution of Indiap 
Courts) and Field (Introduction to the Bengal Regulations). 
The details of this history need not be set out here for our 
present purposes, but it will be found outlined in the first section 
of Regulation IX of i793." From an examination of this history, 
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two points appear to be indisputable, namely, first, that the 
Sadar Nizamat Adalat was not a King's Court but the Company’ s 
Court, and, secondly, that the Sadar Nizamat Adalat was not a 
Court of Record, though it had power of superintendence over 
subordinate criminal Courts (Regulation IX of 1807, section 24). 
Consequently, even if it be assumed for a moment that a Court 
of Record has power to punish for contempt of a subordinate 
Court, it is plain that the Sadar Nizamat Adalat would have had 
no authority, if the case before us had happened while that 
Court was still in existence, to punish for contempt of a subor- 
dinate Court at Barisal. I have searched in vain for a single 
instance of the exercise of power by the Sadar Nizamat Adalat 
to punish for contempt of a subordinate criminal Court ; the 
published reports and the constructions issued from time to time, 
do not furnish any indication that such a power was ever claimed 
or exercised. On the other hand, statutory provisions completely 
negative any possible theory that the Sadar Nizamat Adalat had 
inherent jurisdiction to punish for contempts of subordinate 
criminal Courts. Reference may in this connection be made to 
section 22 of Regulation III of 1803 which made a provision for 
punishment of contempt of Court in open court. An examina- 
tion of Regulation XII of 1825, which was passed avowedly for 
the uniform punishment of contempts of court in any of the 
Courts of Judicature, civil or criminal, and which repealed 
section £9 of Regulation IX of 1793 and section 28 of Regulation 
VII of 1803, is also instructive in this connection. This Regula- 
tion was repealed by Act XVII of 1862. Meanwhile Act XXX 
of 1841 had been placed on the Statute Book, and thereby it was 
` provided that any person using menacing gestures or expression 
or otherwise obstructing justice in the presence of an officer 
trying criminal cases or in any superior or inferior civil, or 
ctiminal Court, was liable to pay a fine of two hundred rupees, 
or, in default of payment, to suffer imprisonment for one month ; 

it was further laid down that where no proceedings had been held 
under this clause in the Court where the offence was committed, 
ahy party amenable to the Supreme Court might be indicted as 
for a misdemeanour, It is significant that on the 3rd February 
1843, the Sadar Nizamat Adalat issued a construction (128) by 
which it was ruled that Act XXX of 1841 was the only law under 
which contempt of court could then be punished, as already laid 
down in construction 225 of the 17th October 1842, and that, 
Vonsequently, prevarication could not be any ionger punished as 
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contempt of court as it was not correctly classable as an obstruc- 
tion to justice under Act XXX of 1841. It is also worthy of note 
that the Sadar Nizamat Adalat had previously ruled in construc- 
tion 619 of the 21st January, 1831, that under the Regulations as 
they stood at the time, the only contempt which the Court had 
authority to punish was contempt committed in open Court. 
From an examination of the legislative provisions on the subject 
and of the constructions issued thereon by the Sadar Nizamat 
Adalat from time to time, it is to my mind plain beyond serious 
controversy that the Sadar Nizamat Adalat, when it was 
abolished, had no jurisdiction to punish for a contempt ofa 
subordinate criminal Court on the other hand, there are ample 
indications that its authority to punish for contempt of itself was 
of a somewhat restricted character. Consequently it follows from 
this review of the status and constitution of the Supreme, Court, 
the Sadar Dewani Adalat and the Sadar Nizamat Adalat, to 
punish for contempt of court, that none of these Courts would 
have been competent to punish contempt of an inferior criminal 
Court at Barisal in the circumstances of the case before us. The 
conclusion is inevitable that the jurisdiction, power, and authority, 
which this Court has inherited from the three abolished Courts 
is of no avail to the Crown. 

The next question which requires examination is, whether 
this Ceürt apart front its inherited jurisdiction, power, and 
authority, is competent under the Indian High Courts Act and 
its Letters Patent, to punish for contempt of a subordinate 
eriminal Court. Clause 1 of the Letters Patent constitutes the 
High.Court to be a Court of Record and this was continued by 
the Letters Patent of 1865. It is plain, therefore that in one 
respect the High Court is in a position different from that 
occupied by one of the abolished Courts, namely, the Sudder 
Nizamat Adalat which was,as we have seen, not a Court of 
Record nor a King's Court. It has been argued in support of 
the application that the High Court as a Court of Record has 
inherent authority to punish for a contempt ofa subordinate 
Court which is subject to its superintendence under section 15 of 
the Indian High Courts Act and over which it exercises appellate 
and revisional jurisdiction under clauses 27 and 28 of the Letters 
Patent of 1865, which replace clauses 26 aud 27 of the Letters Patent 
of 1862. Now, it is indisputable that a Court of Record has authority 
to punish for contempt. Sir Barnes Peacock C. J. observed in 7s 
re Abdool (1) that this Court by the express terms of the Letters 

l (1) (1867) 8 W. B, Or, 33. 
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Patent, is a Court of Record, and there can be no doubt that ORDIRAL.- 


every Court of Record has the power of summarily punishing for 1918. 
contempt. To the same effect, is the observation of Lord Tn the matter of 
Chelmsford in Mcdermott v. Fudges of British Guiana (1): see The ASUNT 
also Kochappa v. Sachi (2). This proposition, when applied Raat 
to cases of contempt of a Court of Record itself, is defended on Mookeries, J. 
the ground that the right of every superior Court of Record to 

punish for contempt of its authority or process must be deemed 

inherent from the very nature of its organisation and essential to 

its existence and protection and to the due administration of 

justice. But, obviously, a very different question arises, when 

it is claimed that a Court. of Record has authority to punish for 

contempt of a subordinate Court which is subject to its superin- 

tendence and over which it exercises appellate or revisional 
jurisdiction. When such a claim is -put forward, it becomes 

necessary to examine whether the principle on which the rule is 

founded in so far as contempt of its own authority is concerned, 

is equally applicable to the case where it is alleged that there has 

been a contempt ofa court subordinate thereto. Now, what is 

a Court of Record? Blackstone, in his Commentaries - (Book 3, 

Chapter III, page 24) states that a Court of Record is that where , 

the acts and judicial proceedings are enrolled in parchment for 

a perpetual memorial and testimony, which rolls are called the 

records of the Court and are of such high and supereminent 

authority tbat theirtruth is not to be called in question. All 

Courts of Record are the King’s Court, in right of his Crown and 

Royal dignity, and, therefore, no other Court hath authority to 

fine or imprison ; so that the very erection of a new jurisdiction 

with the power of fine or imprisonment makes it instantly a 

Court of Record. With regard to this statement, it may be 

observed that every Court of Record has not necessarily a power 
-to fine or imprison and there may be King’s Courts which are 

not of Record. Stephen in his Commentaries (15th edition -1908, 

Vol. 3, page;314) reproduces the statement of Blackstone, but 

with an important variation, namely, he says that “ all Courts of 

Record are the Courts of the King, in right of his Crown and 

Royal dignity ; and therefore no other Court hath authority to 

fne and imprison for contempt of tts authority” and refers in 

‘support of this proposition to Hawkins on Pleas of the Crown 
` Book 2 Chap. 22, Sec. 1 Bacon’s Abridgment Tit, Courts, A. R. 


(1) (1868) L. B, 8 P. O. 840 (808). 
189) (1202)-L L, B, 26 Mad. 491. 
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v. Clement (1) R.v. Davison(a) R. v. Fames (3) Miller v. 
Eno» (4) Doe d Caratgan v. Bywater (5). It is further pointed 
out that in some Courts of Record, for example in County 
Courts, this power to punish for contempt is limited to contempts 
committed in the face of the Court, as indicated by Levy v.. 
Moylon (6) and A. v. Lefroy (7). It is fairly clear there: 
fore that the definition of a Court of Record as given by Black-: 
stone and Stephen does not indicate that a Court of Record, 
whether so by Parliamentary Statute, by Letters Patent or by 
prescription, possesses, as such, any inherent authority to: 
punish a contempt of a subordinate Court, Is there, then; any- 
thiog in the reasons assigned in support of'the principle that 
a Court of Record can punish a contempt of its own authority 
which makes them applicable toa contempt of authority of a: 
subordinate Court. Blackstone in his Commentaries (Vol. IV,’ 
page 286) declares that “ laws, without a competent authority to 
secure their administration from disobedience and contempt, 
would be vain and nugatory. A power therefore in the 
supreme courts of justice to suppress such contempts, by an 
immediate attachment of the offender, results -from the first 


, principles of judicial establishments, and must be an inseparable: 


attendant upon every superior tribunal. Accordingly we find 
it actually exercised as early as the annals of our law extend." 
To the same effect is the exposition given by Mr. Justice Field- 
in Ex parte Robinson (8): "The power to punish for contempt. 
is inherent in all Courts. Its existence is essential fo the pre- 
servation of order in judicial proceeding and to the enforcement 
of the judgments, orders, and writs of Courts and consequently. 
tothe due administration of justice." Gray C. J. observed im 
similar termsin Cartwright’s Case(9) " that the summary power to 
commit and punish for contempts tending to obstruct or degrade 
the administration of justice is inherent in Courts of Chancery 
and other superior Courts, as essential to the execution and to 
the maintenance of their authority and is part of the law `of the 
land.” PX 
Haris J. stated in Watson v. Williams (10) that “the power (ó 
fine and imprison for contempt, from the earliest history of juris. 
prudence has been regarded as a necessary incident and attribute 

(1) (1821) 4 B & Ald 218. 8) (1850) 100 B. 189 ; 84 B. B, 524,- 

3 (1821) 4 B & Ald. 889. j ee L. js Q.B.34 

(3j (1839) 5 B & Ald. 891 8) (1878) 19 Wallace 506. 


14) (1858) 4 Bing. N, O, 574. 9) (1878) 114 Mas $988. 
(5) (1849) 7 0. B. 194, (10) (1850) 86 Mis, 841. 
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of a Court, without which it could no more exist than without 
a Judge; it isa power inherent in all Courts of Record and co- 
existing with them by the wise provision of the common law.” 
Snyder J, observed in State v. Frew (1) that it was “a proposi- 
tion of law unquestioned and unquestionable that by the 
common law of England as well as by the uniform decision of 
the Courts of the United States, Courts have the inherent power 
to punish contempt in a summary manner, and that this power 
is an essential element and part of the Court itself, which can- 
not be.taken away without impairing the usefulness of the 
Court, because it is.a power necessary to the exerciss of all 
others." Marshall J. observed in State v. Shepherd (2) that 
if the Court did not possess the power to punish contempta 
committed against itself, the jury and its officers summarily, it 
would be easy for a contemner to escape punishment entirely, 
for if the matter was sent to another Court or left to be tried 
by a jury, the contemner could so insult and abuse such other 
Court or the jury as to render it impossible for them also to try 
him also, and by thus renewing his offence to every Court he 
was called before, make it impossible to punish him at all.. It 
is plain that the reasons thus assigned do not indicate that a 
Court of Record has inherent power to punish for contempt of 
an inferior Court over which it exercises a power of superin- 
tendence and which is subject to its appellate and revisional 
jurisdiction. On the other hand, itis a fundamental rule that 
ordinarily one Court cannot punish a contempt against another 
Court or Judge, and this principle is based on the doctrine tbat 
the offence is substantially criminal and the power to punish 
it is vested alone in the Court whose judicial anthority is chal- 


longed. Ex parte Bradley (3) Ex parte Tillinghast (4) Callan v. ` 


McDaniel (5, Tindall v. West Cott (6), Atchison Hathoay Co. v. 
Sennisom (7), In re Williamson (8), Voorhees v. Albright (9). 
The position, however, is obviously different where the con- 
tempt is against subordinate officers of the Court ; such a con- 
tempt is rightly regarded as contempt of the authority of the 
Court by which the officer was appointed and may be punished 
on well recognised principles, There is consequently no founda- 
tion laid by the Crown for the theory that this Court as a Court 


© (1) (1884) 24 W, Va. 418; 49 Am, Rep. 257. 
19035 177 Ms, 205; 99 Am, St. Rep. 624; 78 B, W. T 
3 (868) 7 Wallace 861. 7) f a Georga ive 55 L, B. A, 335 
: 830) 4 Peter 108, (1888) 60 Mich 933 ; 37 N. W.6 
5) (188 ) 72 des 96. ne Te Be. 9 ; er. Am, De, 814, 
(9) (110) $8 Fed. Oas, 1699 
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of Record has authority to punish for contempt of the Court 
of the Magistrate of Barisal, merely because this Court, as'a 
Court of Record exercises power of superintendence ‘over . that 
Court or because that'Court is subject to its appellate and revi- 
sional jurisdiction. The hypothesis that a superior Court which 
exercises a power of superintendence over.a subordinate Court 
possesses by implication a power to afford to such Court pro- 
tection against contempts of its authority is no doubt attrac- 
tive, but has no solid foundation in the history of the constitution 
of our Courts. The Advocate-General has however strongly 
relied upon three cases. The first of these, Surendra Nath 
Banerjee v. Chief Yustice of Bengal (1) is of no assistance. In 
that case, the contempt was of. the authority of this Court in 
the exercise of its original civil jurisdiction ; there is no room 
for controversy that this Court had ample authority to punish 
contempt of that description. The second case upon which 
reliance is placed is the decision in Jn re Venkat Rao (2). With 
all respect for the learned Judges who decided that case, I am 
unable to agree in their view that the High Court possesses 
the inherent common law powers in connection with matters 
ofcontempt which were exercised formerly by the Court of 
King's Bench and now by the King's Bench Division. In 


‘support of this comprehensive proposition, they rely upon the 


decision of the Judicial Committee in Surendra Nath Banerjee v. 
Chief Sustice of Bengal (1). But, as already explained, in the 
latter case the contempt had been committed in relation to 
the High Court in the exercise of its original civil jurisdiction. 
Now, it cannot be questioned that the High Court in so-far 
as it has inherited the jurisdiction, power and authority of the 
abolished Supreme Court can exercise all the powers, whicli 
might have been exercised by the, Supreme Court, and con- 
sequently the powers exercisable by the Court of King’s - Bench, 
although,-even upon this matter, there may be room for cone 
troversy, whether, inso far as contempt proceedings are con- 
cerned, the more recent development of the law in England 
is applicable in this country, in view of the provisions of clause a1 
of the Charter of 1774, which may indicate that the growth of 
the law. on this subject has been arrested. That is a question 
of some nicety, however,-upon which I reserve my opinion; 
but it is plain that the proposition that the High Court in so 
far as it has inherited the jurisdiction of the abolished Supreme 
(1) (1858) T. L, R, 10 Calo, 109. (3) (1911 31 W, L, J. 89, — 
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Court possesses inherent common law powers n connection 
with matters of contempt which were exercised by the Court 
of King’s Bench, is of no assistance in the solution of the 
problem now before us, namely, whether the High Court as a 
Court of Record can puaish for contempt of a subordinate 
Court over which it exercises powers of superintendence and 
which is subject to its appellate and revisional jurisdiction. 
The fuudamental distinction between two questions is easily 
realised from an examination of the decision in King v. Davies (1) 
upon which the Advocate-General relies as the learned Judges 
of the Madras High Court did in Zmre Venkat Rao (2). The 
decision in Rex v. Davies (1)is based on the ground that the 
King's Bench Division has power to punish by attachment con- 
temp:s of inferior Courts. This conclusion is not based on 
the ground that the King’s Bench Division possesses this power 
merely because it is a Court of Record, or because it 
exercises powers of superintendence over inferior Courts. 
It, is clear from the judgment as also from the judgment 
in the earlier case of A. v. Park (3), that the decision is 
founded on a historical consideration of the supreme place in 
the judicature assigned to the Court of King's Bench which 
according to Lord Coke had power to ' correct errors and mis- 
demeanours extra-judicial tending to the breach of the peace 
or oppression of the subject or any other manner of mis- 
government,” and according to Hawkins had power to “deal 
with every kind of misdemeanour, including those which are 
properly the subject of indictment or criminal information as 
well as those which are punishable summarily by attachment.” 
To use the language of Mr. Justice Wills, the authorities quoted 
by him served to show the very great truat reposed in the 
Court of King’s Bench in respect of its control and superin- 
tendence of all iufeiior Courts and that it is in a special manner 
the guardian and protector of public justice throughout the 
kingdom. It is obvious that these considerations of a very special 
character have no application to this Court, and if we were to 
apply the principle which lies at the foundation of the: decision 
in Æ. v. Davies (1) we would have to hold that the common 
law of England is applicable throughout the jurisdiction of this 
Court, even to persons other than British subjects beyond 
what was the territorial limits of the ordinary jurisdiction of 


1) (1906) 1 K. B. (1911) 21 M. L. J 883. 
en ) (2) (1908) 2 x. as 
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CRIMINAL. the abolished Supreme Court, Such a view would be clearly 
1918, erroneous and in direct contravention of the express provision 


— 


Inihematerot Of the Letters Patent whereby this Court was constituted. It 
The pore: is further worthy of note that even in England the decision 
= in R. v. Davies (1) has met with adverse comment, as it was 
Fipepiet J. unquestionably an extension of what had been up to that time 
generally regarded as the limits of the law on the subject: 

R. v. Burchett (2), In the matter of an application for an attach- 

ment for contempt of Court (3). A similar view has been 

taken in the Courts of the United States. There it has been 

held thata superior Court cannot punish for contempt of an 

inferior Court: Penn v. Messinger (4); Im re Emery (5). 

Similarly it has been held that although every superior Court 

possesses an inherent power of employing contempt proceedings 

to prevent any interference with its administration of justice, 

Ex parte Fernandes (6), Ex parte Terry (7), this power can 

be exercised only by the superior Court whose authority is 

being defied. Androscoggin v. Androscoggin (8), People v. 

Placer County Fudge (9). lam not unmindful that in Victoria 

it was recently held in Ja re Packer (10) that where a 

newspaper has published statements tending to prove that a 

person accused of murder and remanded to appear before a 

lower Court was guilty, the Supreme Court had jurisdiction to 

punish the members of the staff of the paper for contempt. 

This decision, however, like the decisions in Rex. v. Davies (1) and 

R. v. Clarke (11) has met with weighty adverse comment 

[25 Harvard L. R. 561] where it is pointed out although the 

summary contempt process is allowed on the theory that 

otherwise the Court would be prevented from the exercise 

of its proper functions, United States v. Hudson (12), Cartwright's 

Case (13), the recent authorities by which the law has been 

extended proceed on the ground that where a subordinate Court 

is powerless to prevent an interference with its administration of 

justice, the superior Court should intervene by an attachment fot 

contempt. It is also very significant that when the case of Zn re 

Packer (10) was taken by way of appeal by special leave to 

the High Court of the Commonwealth of Australia, Packer v. 


(1) (1 1K. B 82. ( 1888) 128 U. B. $89. 
(3) (1733) 18 567. 8) (1862) 49 Me, 392, 
1886) 13 T. L, B 851. (9) (1865) 37 California 161. 
4 mij 1 Yeates (Pa) 2. (10) (1911) Vict, L, B, 401, 
55 (1907) 140 Michigan 888, 112 N. W. 951. (11) (1910) 108 L, T, 636. 
6) (1861) 10 O. B, N. 8, 8. (13) (1813) 7 Oranch 33 (84), 


(18) 114 Maas, 230 (388). 
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Feacock (1), the order of the Supreme Court was supported 
on the ground that the publication in question constituted a 
contempt of the Supreme Court itself, although the publication 
was made while the matter was still before the Justices. It 
was ruled that where a person has been arrested and charged 
on info-mation with an offence in respect of which Justices 
may commit him for tria] in the Supreme Court, the publi- 
cation after his arrest and before he has been so committed, 
of matter tending to prejudice his fair trial in the Supreme 
Court is a contempt of the Supreme Court which that Court 
has jur:sdiction to punish. It is worthy of note that even this 
conclusion was reached with considerable hesitation and re- 
luctance, though the Supreme Court of Victoria has and always 
has had the same jurisdiction as the Court of King’s Bench 
had in Zngland at common law. It must further be observed 
that the charge was of murder, which in Victoria is only triable 
before the Supreme Court, so that the procedure prescribed 
by law for bringing the accused to trial might be deemed, in 
principle, a continuous process, beginning with the arrest and 
ending with the conviction or acquittal, so that the intermediate 
proceedings were in substance stages in this single process. 

It may further be urged against the extension of the doctrine 
that a proceeding in contempt of the description now before 
this Court, is really in the nature of a criminal proceeding, Jn re 
Pollard (2), and the Court must hesitate to create a pew crime, 
The distinction between criminal and civil contempt is of a 
fundamental character, though it has been sometimes overlooked. 
A criminal contempt is conduct that is directed against the 
dignity and authority of the Court. A civil contempt is failure 
to do something ordered to be done by a Court in a civil action 
for ths benefit of the opposing party therein. Consequently, 
in the case of a civil contempt the proceeding for its punish- 
ment is at the instance of the party interested and is civil 
fh its character; in the case of a criminal contempt, the pro- 
ceeding is for punishment of an act committed against the 
majesty of the law, and as the primary purpose of the 
punistment is the vindication of the public authority, the 
proceedings conform as nearly as possible to proceedings in 
criminal cases. It is conceivable that the dividing line 
between the acts constituting criminal and those constituting 


(1) (19135 18 Com, L. B, 577, 
(3) (1868) L B, 2 P, O 106; 6 Moo, P, O, N, B 111, 
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CRIMINAL. civil contempts may become indistinct in those cases where the `° 
1918, two gradually merge into each other. But, in ordinary cases, 


Intbe matter of Pe hne of demarcation is not difficult to determine: Scott v. 
The eo Scott (1). Reference may in this connection be made to the 
— judgment of Lord Hardwicke in the case of Jn re St. Fames’s 
Kooken d. Evening Fost (2), where the Lord Chancellor otserved as 
follows: “There are three different sorts of contempt. One 
kind of contempt is, scandalising the Court itself. There may 
be likewise a contempt of this Court, in abusing parties who are 
concerned in causes here. There may be also a contempt of this 
Court, in prejudicing mankind against persons before the cause 
is heard, There cannot be anything of greater consequence, than 
to keep the streams of justice clear and pure, that parties may 
proceed with safety both to themselves and their characters." 
It is worthy of note that the first kind of contempt mentioned 
by Lord Hardwicke is a matter wherein the State is vitally 
interested ; it is obviously a criminal contempt. The other 
two kinds of contempt spoken of are such as directly affect 
& party litigant, and at the same time affect the State in 
so far as it is of importance "to keep the streams of justice 
clear and pure" [See also Jn re Charlton (3, Macgilfs, 7 
case (4), In re Wallace (5), People v. Oyer and Terminer Court (6), 
State v. Knight (7)] The distinction between a civil and 
a criminal contempt is explained by Mathew J. in Z= re 
Davies (8) and is also clear from Onslow s case (9) and Shipworth's 
case (10). In my opinion, it is plain beyond controversy that if 
the contempt alleged in this case be established, it is a criminal 
contempt: A. v. Grey (11), American Exchange vw. Gillig (12), 
R. v. Davies (13) and McLeod v. St, Auben (14). Consequently, 
what ihe Court is invited by the Advocate-General to do is to 
create a new crime, because, as has been conclusively established, 
at the time when this Court was constituted none of the three 
abolished Courts bad, notwitbstanding the preamble to the 
Indian Penal Code, jurisdiction to punish for the criminal cons 
tempt alleged in the case before us. If a contempt of this 
character is to be treated as a crime, and is to be madesummarily 
punishable [Queen v. Lefroy (15) and A. v. Brompton (16)], the 


a ER R, 530, (9) (1878) L. B. 9 Q. B. 319. 

3) (1742) 3 Atk. 469 (471) (10) (1878) L. R. 9 Q. B. 280, 

(5) (1887 . My. and Or 816. an (1900) 2 Q. B. 86. 

(4) (1748) 3 Fowl, 404, (13) (1889) 58 L. J, Ch, 708. 

(5) (1866; L, B. 1 P. O. 288. 18) (1906) 1 K. p 82 

(6) (1886) 101 N. Y. 245 ; 54 Am. Hep. 691. (14) (1899) App. Cas, 549. A 
iD Nese ara 509; 44 Am Bt. Rep. 809. (15) (1878) L Pre 184, 

(8) (1888) 31 Q. B, D 236, _ {18} (1898) 3 Q B.:$00. 
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"question is obviously a matter for the consideration of the 
legislature and beyond the decision of the Court. On these 
grounds, I feel convinced that this Court, though it is a 
Court of Record and though it exercises powers of superinten- 
dence over the Court of the Magistrate at Barisal and though 
that Court is subject to the appellate and revisional jurisdiction 
of this Court, has no power to punish for contempt of the Court 
of the Magistrate at Barisal. 

Asthe second question has been answered in the negative, 
the third question now requires consideration, namely, do these 
articles constitute a contempt of this Court, so as to render the 
printer and publisher liable to punishment for that contempt. 
This aspect of the matter was not developed, possibly not even 
appreciated, on behalf of the Crown, but it merits examination, 
as it is the only possible ground upon which the present appli- 
cation may be supported with any semblance of plausibility. 
Before I proceed to consider the articles, it is necessary how- 
ever to premise that conduct which amounts to contempt of 
a suborcinate Court does not necessarily amount to contempt 
of a superior Court. It is not essential for the present purpose 
to specify exhaustively the various acts which may constitute 
contempt. Blackstone in a celebrated passage of his Commen- 
taries (Vol. IV, page 285) specifies some of them: “Some of 
these contempts may arise in the face of the Court ; as by rude 
and contumelious behaviour; by obstinacy, perverseness, or 
prevarication ; by breach of the peace, or any wilful disturbance 
whatever; others in the absence of the party; as by disobeying 
or treating with disrespect the King's writ, or the rules or 
process ofthe Court; by perverting such writ or process to 
the purposes of private malice, extortion, or injustice: by 
speaking or writing contemptuously of the Court of judges, 
acting in their judicial capacity ; by printing false accounts (or 
even true ones) without proper permission, of causes then 
depending in judgment ; and by anything, in short, that demon- 
.Strates a gross want of that regard and respect, which when 
once Courts of justice are deprived of, their authority (so necessary 
for the good order of the kingdom), is entirely lost among 
the people." It may be added that their might be a contempt 
of Court by tampering with evidence and witnesses or suppressing 
testimony, of, as is put in S#isworth’s case (1), if witnesses 
are attacked, frightened, or deterred. Contempt may also be 


(1) (1878) L. R. 9 Q B. 380 (289). 
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committed by publications concerning a pending cause, trial 
or judicial investigation, calculated to prejudice or prevent fair 
and impartial action, which seeksto influence judicial action 
by threats or other form of intimidation, which reflect upon the 
Court, counsel, parties, or witnesses respecting the cause, which 
are calculated to threaten or intimidate witnesses or which 
tend in any manner to corrupt or embarrass in any manner 
the due administration of justice. Daw v..Ejey (1), Im re 
Crown Bank (2), R. v. Shipworth (3), R. v. Clement (4), Littler v. 
Thomson (5), R. v. O’Dogharty (6), Tichborne v. Tichburne (7), 
Kitcat v. Sharp (8), Hunt v. Clarke (9). In the case before 
us the only imaginable ground on which it can be argued 
that the articles in question constitute a contempt of this Court, 
is that witnesses might be kept back, with the possible result 
that there might not be a fair trial, and that if the matter 
should be hereafter brought up to this Court, this Court might 
be hampered in the due administration of justice. Let it be 
assumed for the purposes of argument and for that purpose 
alone that there may be a contempt of this Court under circum- 
stances like these, that is, by publication of an improper 
character made long before the proceedings have been brought 
to this Court. The question arises, do the articles to which 
exception is taken, fall within this category? The Advocate- 
General minutely criticised the language used in these articles ; 
in fact the analysis was so clear and the criticism so severe 
that they considerably diminished the weight which the Court 
would otherwise be inclined to attach to an argument on behalf 
of the Crown in a proceeding of a criminal nature. The 
obvious course to pursue in cases of this description is to read 
the articles as they stand and to attach to the words used their 
natural meaning without the assistance of a laborious com- 
mentary, Tested from this point of view, how do these articles 
stand ? In the first place, they comment upon the method of 
house searches and the annoyance and hardships they cause 
in many instances to innocent persons. In the second place, 
they comment upon the mode of arrest of suspected persons, . 
sometimes in what may not inappropriately be called an almost 
dramatic manner, In the third place, these articles comment 


. (1) (1868) L B. 7 Eq. 40. Gi (1800) 44 Ob. D. 649, 
a 1878) 13 Cox. 871; L. R 9 Q.B. 28 
4B + Ald, 318; 38 BR. 260; 25 B. B, 710. 


1881 
- (5) (1889) 3 Boay, 139, (7) (1870) B9 L. J. Oh. 898, 
(8) 88) 3 Bo. 120 (8) (1888) 53 L, J, Oh 184 
OG (1889) 58 L. J Q: 
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"upon the employment of Gurkha soldiers, which it is asserted 
is wholly unnecessary for purposes of judicial investigation 
of the alleged crime. In the fourth place, the articles comment 
upon the mode of treatment of the persons arrested, and it is 
suggested that those against whom there is no direct evidence 
should not be treated with needless severity and harshness, 
If we do not allow ourselves to be embarrassed by ingenious 
comments, we cau hold without difficulty that positive evidence 
here means direct evidence as opposed to circumstantial evidence, 
in other words, the evidence of an eye witness. In substance 
the article asserts that persons who» have not been proved to 
be guilty or persons against whom there is no direct evidence 
should be deemed innocent and treated as such. In the fifth 
place, these articles express the opinion that the accused ought 
not to be tried by a special Magistrate but by this Court. 
This comment is futile, because the accused caunot under the 
law be tried by a special Magistrate ; the investigation may be 
made by a Magistrate, but the trial must take place before 
the Court of Session. On the other hand, the case cannot 
be tried by this Courr, unless the statutory conditions formulated 
in the Indian Criminal Law Amendment Act, 1908, have been 
fulfilled, namely, that there has been a determination by the 
Government that the conditions, under which such mode of 
trial is permissible, exist in the present instance, that is, such 
trial is needed in the interests of peace and good order. This 
determination, as has been repeatedly pointed out, is not a 
matter of form but of substance, a matter of judgment founded 
upon the materials on which the prosecution is intended to 
-be based. In the sixth place, ‘these articles express the desire 
that such amongst the accused as are guilty should be punished, 
but such as are innocent should be acquitted on a fair trial. 
In the seventh place, these articles implore His Excellency 
the Governor to examine the matter for himself and to deter- 
mine whether the material before him justifies the initiation 
and continuance of the proceedings. In the eighth place, 
these articles do undoubtedly insinuate in places that the 
preliminary investigation by the Police bas been carried on in 
an objectionable manner. Aac'insinuation of this description may 
merit strong disapprobation, and it is unfair to the investigating 
officers, inasmuch as the vagueness and generality of the 
charge makes it impossible for any individual member to re- 
pudiate the charge or to defend his character. But. I am 
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unable to accept the contention that an allegation of this character 
constitutes a contempt of Court. I must emphatically repudiate 
the astonishing proposition that the Criminal Investigation 
Department is the prosecutor in the criminal case before the 
Court of the Magistrate at Barisal, and that consequently im- 
putations, veiled or otherwise, to the effect that the investiga- 
tion by the department has been carried on in an objectionable 
manner constitute a contempt of Court. I must assume that 
the prosecution has been instituted by and with the sanction 
of tbe Governor in Council, and that whatever share the 
Criminal Investigation Department may have in the investiga- 
tion of the case, they cannot be deemed in law, and, I trust, 
they are also not in fact, the prosecutors in the criminal case. 
The sta'ement that the Criminal Investigation Department is 
really the prerecutor in the criminal case taken along with the 
circumstance that the articles make insinuations as to the 
mode of investigation by that Department may no doubt explain 
the origin of the application made to this Court to commit 
the printer and publisher for contempt, but it plainly does 
not establish that the articles do constitute a contempt of the 
Court of the Magistrate of Barisal, much less of this Court. 
The Advocate-General has strenuously contended that the 
articles in question are of an extremely reprehensible character 
and that in fact it is difficult to imagine any comment on a 
pending cause more worthy of the strongest condemnation. 
It must be remembered, however, that we cannot consider these 
articles except for the determination of one question and one 
question alone, namely, whether they constitute contempt of 
this Court, We cannot fairly be invited to express an opinion 
upon a matter not before the Court, a matter in fact which has - 
not been even argued ; but I desire to observe that these articles 
do not constitute an attack ou the local Government, though 
there has been a tendency in the course of the argument 
addressed to us on behalf of the Crown to identify the Criminal 
Investigation Department with che local Government. A plain 
reading of the articles amply justifies the view that the writer 
had no motive or intention to embarrass the Government. In 
my opinion, these articles plainly do not constitute a contempt 
of this Court, however much one may regret that comments 
should be published upon a case under judicial investigation, 
[ Skipeworth’s case (1)]. 
11) (1878) L. B, 9 Q. B. 383 
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There is finally ong important point which.I desire to 
emphasise. The insistetice with which this application has been 
pressed before the Court by the Advocate-General plainly 
indicates that it has been overlooked on behalf of the Crown that 
an applicant is not entitled as a matter of right to an order for 
the commitment of a person for contempt, but that the 
application is always addressed to the discretion of the Court. 
The power, itis well settled, must be exercised with caution 
and only when the case is clear beyond controversy because, as 
Sir George Jessel observed in Plating Company v. Farquharson (1) 
it is an arbitrary jurisdiction. There is no limit to the amount 
of the fins which may be inflicted or to the length of the term 
of imprisonment which may be directed ; there is no appeal as a 


matter of right against an order of attachment. Besides, as 


observed in O Shea v. O'Shea (2), it is the only criminal offence 
summarily punishable. The Court will consequently not make 
an order for attachment, unless it is satisfied beyond dispute 
that the order is needed peremptorily in} the interests of the 
administration of justice. Reference may usefully be made to 
the emphatic warning given by eminent Judges against the 
inconsiderate use of this power: X. v. Purnell (3), R. v. Grey (4), 
Mcleod v. St. Aubyan (5), In re Clements (6), R. v. Dolan (7). 
This reluctance of the Courts to take action, except in cases of great 
gravity, may be traced to quite respectable antiquity. Historians 
record thet when Emperor Augustus desired to punish a historian 
for contempt, Mecosnus advised him that the best policy was to let 
such things pass and be forgotten. Cesar said on a similar occasion 
that to retaliate was only to contend with impudence and put one- 
self on the same level, and even Tiberius acted upon the same view. 
The Theodosian Code also made this the law and expressly declared 
that slanderers of Majesty should be unpunished, for if this pro- 
ceeded from levity, it was to be despised; if from madness, it. was to 
be pitied ; and if from malice, it was to be forgiven, for all such 
sayings were to be regarded according to the weight they bore. 

After an anxious consideration of the articles and of. the 
arguments addressed to us on behalf of the Crowm by the 
Advocate-General, my deliberate conclusion is that the applica- 
tion is entirely misconceived and no order for attachment should 
be made. In my opinion, the application must be refused with costs. 
ACT. M. 3 . , . Application refused. 

fe (1831) 17 Ch, D 48 4) ( 3 Q. B. 86, 
n Qm 15 P. D. 59 Bi Qn 4 ape. Cas. 549, 
31. 


48) (1890) 14 art 4 L. J. Ch 8785 (880). 
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Rent, enhancement of —Settloment for term on nominal reni— Less. rent payable 
during torm—Rent payablo— Nominal rent montionsd payable after term— 
Bengal Tonanoy Aot (VIII of 1885), 800. 39, cl. (b). ` 

The provision of section 39 cL (b) of the Bengal. Tenancy Aot applies not 
only to contracts executed at the ame of the enhancement bat to (REN 

executed sonie years before, i 

E ‘A habuliat for n term of years began with a-tabular “statement, which. 
showed the rent to be Ra, 57-éas. in all. Out of this, the shm of Rs, 17-25. was 
remitted for some unexplained reason, and the remaining rent was fixed at. 

Re 40-Saa, for the period of the kabwiiet, -The ‘kabuliet, after the tabular 

statement, went on to desoribe the rent as being Bs. 40-9as. during its terms, 

and contained a stipulation that, at the end of the term the tenant would take - 

a settlement at the rate of Rs, 87-4ns, and if he did not, the landlord weal Pe: 

entitled-to realise the rent by sult : 207 NM 
.' Hold, that the habuliat was an ‘attempt to evade the provisions of section 

19 ol. (5) of the Bengal Tenanny Aot; that at the end of the term, tbe tenant's ` 

rent could not be enhanced so as to exceed by more ‘ban $ annas “in the’ 

rupee the sum of Bs. 40-222. : 7 


Appeal by the Plaintiff. ^ zs P: 
Suit for rent based on-a Aabuliat. : 
. The material facts are stated above. » . ii 
The appeal first came to be heard by- Mr. Justice Coxe. H 
Babu Harendra Narayan Mitra for the A ppellant. . 
Babu Upendra Lal Roy for the Respondent. 5 
The following judgment was delivered by. ` - 


1911 Coxe J.—This appeal arises out of a suit for rent, based 
" zd on a Aabwitat executed by the defendant's father in 1303. ‘Phe 3 
ay, 


pA kabuliat was for 7 years; and the only question that is raised 
in this appéal is whether this &aów/ra? contravenes the provisions 
of section 29 of the Bengal Tenancy Act. n 

The Munsif apparently found that the tenancy of the 

defendant's father began with the execution of this kabuhtat ., 

and that he was not in occupation -of the holding before. TM 


© Letters Patent Appeal No, 150 of 1911. against the decision pf Mr. J T 
Coxe, dated the 33d May, 1911, in ‘Appeal from Ap ite Deoree No. 
3909, t the decree of A. H. Cumming, Es. triot Indge- of pe 
dated 8th Fer 1909, reversing that of Babu J, E aa 
1st Qourt o! Tippera, dated the 19th March,1908. . : 


4 
4 
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This matter has not, been dealt with by thé learned District 
Judge in appeal; and for the purpose of dealing with this 
appeal it may be assumed that he did not differ from the 
decision.of the Munsif on this point. The kabulai begins with 
a tabular statement, which shows the rent to be Rs. 10 a sanz, 
amounting to Rs. 57-4 annas in all. Out of this the sum of 
Bs. 17-2 annas is; remitted for some unexplained reason; 
and the remaining rent is fixed at Rs. 40-2 annas for.the period 
of the. kabuliat, The Aabuitat, after the tabular statement; 
goes on to describe the rent as being ‘Rs. 40-3 annas during its 
term and contains a stipulation that, at the end of the term 
the tenant shall take a settlement at the rate of Rs. 57-4 annas 
and if he does not, the landlord shall, be entitled to realize that 
rent by suit. There is also a provision, that land found to be 
in excess of the amount leased “al be subject toa rent of Es IO 
a hans, | ' ] 

Tbe learned District fudge feguidi this abs as -an 
attempt to evade the provisions of section 29 of.the Bengal 
Tenancy Act. He says: "If this stipulation in his lease were 
to be held good it would always be. within. the power.of a 
landlord granting a lease to put in the lease that the rent was, 
say Rs. 50, whilst he allowed the tenant to pay only Rs..3o. 
He would then, when the lease expired, allege that Rs. so 
was the rent and then thus, by this device, he would clearly be 
able to enhance the penenya rent by contiderably moré. than 
2 annas in the rupee.” 

With this view of the learned District Judge. I am in 
agreement. No doubt, when the éabuéat was executed the 
landlord was perfectly entitled to settle the land at the rate of 
Re. 57-4 ahnas, if be could get a tenant to take it on those terms, 
]t may, at first sight, seem unreasonable that if he could have 
done this he should not be allowed to settle the rent at the rate 
of Rs. 40-2 annas for 7 years and afterwards at a higher rate, 
But a little reflection is sufficient to show that this would be 
wholly against the policy of the Bengal Tenancy Act. The 
landlord might find great difficulty in settling this land at the 
present rate of Rs. $7 ; but it might not be so difficult for him, 
considering the notorious improvidence of raiyats, to settle the 
land for several years at a reasonable rent, with a stipulation 
that, at some distant period, the raiyat should be bound to pay a 
higher zent ; and it is clear, as the learned District Judge points 
out, that, by adopting this expedient, the landlord by a carefully 
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drafted: lease might contract himself entirety out of the provi- 
sions of the Tenancy Act. The words of section 29, clause (b) 
are that “the rent must not be enhanced so as to exceed by 
more than two annas in the rupee the rent previously payable 
by the raiyat.”” There can be no doubt whatever that the rent 
payable during the term of the kaónuiat was Rs. 40-2 annas. 
The nominal rent might have been recorded as Rs. 57-4 ; but 
the &abu/iat itself exempts the raiyats from paying this sum, and 
the sum payable by him, therefore, was only Rs. 40-2 annas. 
Accordingly, under this clause, at the end of the term, his rent 
could not be enhanced by contract so as to exceed by more than 
two annas inthe rupee the sum of Rs. 40-2 annas. Ido not 
think, reading the words of the section, that this provision 
applies only to contracts executed at the time of the enhance- 
ment. The words are sufficiently wide to include contracts 
executed some years before. It cannot be disputed that thé 
practical effect of the &a/u/ia? now under consideration is that 
at the end of the term the rent of the raiyat is enhanced so.as 
to exceed by more than 2 annas in the rupee-the sum which 
has been payable by him during the term. Taking this view, 
I think that the decision of the learned District Judge is right 
and that the appeal should be dismissed with costs. ` 
; Against this decision, the penne appealed ends: section 15 

of the Letters Patent. 

Babu Sagadkar Roy for the ‘Appellate: ~> 

Bubu Troylakya Nath Ghose ce Babu: PINE Lal 1 Ro) 
fdr the Respondent. -~ 

: The judgment of the Court was delivered by 


Jenkins C. J.—This case does not require’ citation of any 
authority. It is clear from section 29 of the Bebgal Tenancy 
Act that the rent cannot be enhanced so as to éxceed by more 
than two annas in the rupee the rent previously payable 
by the raiyat. The lower appellate Court has found ; ‘that this 
rent was Rs. 40-2a8.; and the reference to Rs. 57 was "merely a 
device: ‘Fhat finding is conclusive in this case. We must 
therefore, dismiss the appeal with costs. s vg 


ATM Appeal dismissed. 
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Before Sir Lawrence Fenkins, K. C. I. E, Chief. Yusiice, and 
o Sir Asutosh Mookerjee, Knight, Fudge. 
INDRAMANI DASYA 
= . 
l PRIYA NATH CHAKRAVARTI AND ANOTHER." 
Revenus Salo—Share in-arrear—Metale mot in arrear—Revenns Sale -Law 
“(dot XI of 1859), Sao. 13—' tato — Defaultar, if to show erroneous 
debit —Celilaotor s jurisdiction to sell, A 
The term estate as used in the clause “if the estate sliall become Table 
to mle” in section 18 of the Revenue Bale Law, means the entire estate out 
of which the separate share has been carved. | 
If the estate as a whole has become liable to sale for arrears of revenue, 
the question. aries which portion or portions thereof should be brought to sale. 
Under section 18 of the Revenue Sale Law the Oollector oan put up to sale only 
that share or those shares of the estate, which has thus become-liable to sale 
for arrears of revenue, from which, according to the separate accounts, an 
arrear of revenue may be due, 
If the estate is not liable to sale for arrears of revenue, the Collector has 
no jurisdiction to put up any share thereof to sale. i A 
Baibishen v. Simpson (1) referred to. f 
It is not obligatory upon the defaulter to show how the erroneous debit in 
the Oollector's book originated. ^ 
Appeal by the Plaintiff, DOM 
Suit to set aside a revenue sale. - 
The share of the plaintiff was separated in 1887, and the 
order came into effect from the beginning of the year 1888-9. At 
the end of the year 1905-6, the amount due from the plaintiff 
for her share was Rs. 5-9-6p. but in the residuary estate there 
had been over payments and á sum of Rs. 5-13-2p. stood to the 
credit of that estate. Thus there was a sum of 3 annas 8 pies in 
excess to the credit of the estate. On the 14th September, 1906, 
the plaintiff's separate account in faluk was sold by the Collector 
under the provisions of Act XI of 1859 for arrears of Rs. 6-14-6p. 
That sum was made up of 12as 6p. on account of ‘1904, 
Rs. 3-1a, on-account of 1905 and Rs. 3-1a. on account of 1906. 
From. 1888 to 1904, the plaintiff paid 6 pies a year in excess of the 
amonnt due. She had thus overpaid 8as. 6p. At the end of the 
year 1903-4 consequently the account ought to have shown ĝas: 6p. 
to her credit, but they erroneously show against her 1223. 6p. 


* Letters Patent Appeal No. 2 of 1911, against the deolsion of Mr. Justice 

dated the 38th November, 1909, in Appeal from Appellate Deores 

No. 482 of 1909. against the decree of Babu Mohini Mohon Datt, Subordinate 
Judge -of Faridpur, dated the 80th November, 1908, affirming that of Babu 
Birendra Kumar Dutt, Munmff 2nd Court kt Bhanga, dated the dth July, 1908. 


(1) 1808) I, L. B. 95 Calo, 888, 
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The Courts below dismissed the suit. The plaintiff preferred 
an appeal to the High Court. The appeal came up for hearing 
before Mr. Justice Caspersz, who delivered the following 
judgment. i 

Caspersz, J.—On the 14th September, 1906, the plaintiff's 
separate account in £a/u& 555 was sold by the Collector under 
the provisions of Act XI of 1859 for arrears of Re. 6- I4- 6. "That 
sum was made up of Rs. 12-6p. on accopnt of 1904, Rs. 3-1 on 
accaunt of 1905, Rs. 3-1 on account of 1906. The plaintiff insti- 
tuted thissuit on the allegation that as a matter of fact no arrears 
were due from her to the Government. It was sought to be shown 
that the plaintiff had paid an excess of 8 annas on account of her 
separate share since the opening of that account in 1888, and that 
a sum of Rs, 3-1a-Óp. (being. six pies in excess) was paid yearly 
from 1888 to 1904. Furthermore, it was sought to be shown, a and 
a certain rule or practice was relied upon, that, inagmuch asa 
sum’ of Rs. 5-13-2 was the surplus in favour. of the. parent 
(residuary) estate, that surplus might be taken into-account and: 
deducted from any arrears due from any separate share: 

The Court of first instance dismissed the suit and went so 
far as to say,—'" It was very easy for the plaintiff to show in 
which year or years the wrong debit if any "began to~be com- 


mitted but she has intentionally suppressed that evidence.” It^ 


was observed by the Munsif that there was nothing to'show 
whether, when the separate account was opened in her name, 
there was any arrear in respect of her share or of the whole estate. 
On appeal, the subordinate Judge has cohfirmed the deci: 
sion of the first Court, and the argument of the learned vakil 
for the plainuff 1$ that, on a proper construction of the c&a//ans, 
extracts from the Touzi Register and Ledgers, it has been con- 
clusively shown that no arrears were due from the plaintiffs 
separate share for which the estate “could pe sold on hg 14th 
September, 1906. 
The first difficulty in the way of the plaintiff is that it has* 
not been explained how the Collector's office came to make any 
mistake and sell the property when no arréars were actually-due; 
In the case of Bal Kishen Das v. Simpson (1), the mistake was 
clearly traced ; either there was erroneous debit in the Collector's 
books agait the esfate, or erroneous entry of-some sort, ` In 
this case, there is no elucidation of that kind. Then Iam asked 
to make the presumption that although one of the chalans 
(1) (1898) I. L. R. 95 Oslo. 888. 
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 . Exhibit 13, (kist January, 1888), shows a payment of Rs. 1-8-9 
a$ made in respect of estate No. 555, it was really in respect of 
the separate account opened by the plaintif in this estate. "The 


succeeding ckallans all show that payments were made on. 


account of the separate account, and the omission to specify that. 
account in Exbibit 13 might very easily have been proved by 
the Touzi account for that year. It is notorious that estates are 
not sold under the Revenue Sale Law until after the fullest 
enquiry and after affording ample opportunity to pay up the 


alleged arrears, It is. unfortunate, no doubt, that this property ` 


has been sold, but the plaintif has failed to show that the | 
Collector had no jurisdiction to sell it. 

The findings arrived at in both the lower ‘Courts are con- 
clusive and this appedl must be dismissed with costs, 

Against this decision, the plaintiff preferred an appeal under 
section 15 of the Letters Patent. 

Babus Foges Chandre Roy and Prokas Chandra Masumdar 
for the Appellant. 

^. Babus Baidya Nath ‘Duit and Tarkeswar Pal Chowdhury 
for the Respondents. 
`> 'Thejudgment of the Court was as follows : 

This is an appeal by the plaintiff in a suit for declaration 
that ` ‘a sale for arrears of revenue of her share in an estate held 
on the 14th September, 1906, was inoperative, and for recovery 
of possession: thereof. AS 

- The sale took place for realization of a sum of Rs, 6- 4a, -6p. 
made up as follows : namely I2 annas 6 pies as arrears due at 
the end of the year 1903-1904, Ri. 3-1 anna as an arrear due 
in respect of the year 1904-1905 and a second sum of Rs. 3-1 anna 
as an arrear due in respect of the year 1905-1906, . e 

“The case for the plaintiff is that the sale was inoperative, 
because it was heldin contravention of the. provisions of section 13 
of Act XI of 1859: This contention has been negatived by all 
the Courts, and the question in. controveray is as to the true 
constructién of this provision of the law. Section 13 provides 


that * Wheneverthe Collector shall have ordered a separate’ 


account.or accounts to be kept for one or more shares, if. the estate 
shall become liable to sale for arrears of revenue, the Collector or 
other officer as aforesaid in the first place shall put up to sale 


only that share or those shares of the estate from which, accord- 
ing:to the separate. accounts, an arrear of revenue may be 
Morr: E E 


du& i-o. . 
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In the case befose us, the share-of the plaintiff was separated 
in 1887, and the order came into effect from the beginning of 
the year 1888-1889. Í 

Now under section 13 to which reference hag been made, 
the first point to be determined i is, whether the estate is liable to 
sale for arrears of revenue. -> 

On behalf of respondents it has beet contended that. the 
term estate means, share of an estate, But notwithstanding> the 
definition of the term estate as given in section 1 of Bengal 
Act VII of 1868, it is plain that the term estais- as used in the 
clause “if the estate shall become liable to sale for arrears of 
revenue" means the entire estate out of which the separate 
share has been carved. The policy of the Legislature is clear 
beyond dispute. The first point for determination is, is the 
estate as a whole liable to sale for arrears of revenue? If it is 
not, no further question arises. But if the estate as a whole} 
has become liable to sale for arrears of revenue, the question 
arises which portion or portions thereof should be brought 
to sale. Under.section 13 the Collector can put up to sale only 
that share or those shares of the estate, which has thus become - 
liable to sale for arrears of revenue, from which, according to 
the separate accounts, an arrear of revenue may be due. 

In the case before us, it has been contended by the plaintiff 
throughout the litigation that the entire estate which comprised 
her share had not become liable to sale for arrears of revenue on 
the 14th of September, 1906. This is a point which has not 
been investigated by the Courts below, Consequently, it -is 
open to us, under section 103, Civil Procedure Code, upon 
the materials on the record to determine whether the estate his 
become liable to sale for arrears of revenue. 

Now the plaintiff has established by the production of the 
receipts for payments made by her from time to time into the 
Collectorate that from 1888 to 1904, during a period of seventeen , 
years, she had paid 6 pies a year in excess of the amount due. 
The amount paid by her was Rs. 3-1-6 pies, whereas the amount 
payable by her in respect of her share was Rs. 3-1 anna ; she: bad 
thus overpaid 8 annas 6 pies. At the end of the year 1903-1904 
consequently the accounts ought to have shown 8 annas 6 pies to 
her credit, but they. erroneously show against her 12 annas 6 pies, 
and it is not obligatory upon her to show how theerror originat- 
ed. As regards the years 1904-1905 and 1905-1906 it-has not been . 
established that she had paid the amounts due, Consequently, 
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.at,the end .of.the year 1905-1906 the amotint due fram her giu. 
would be Bs. 6.14-6 pies reduced by 12 annas 6 pies namely Rs. 6-2 1918, 
annas. But as already explained she bad made the excess pay- dstemenc ayi 
ment of 8 annas 6 pies. She further proves-that in the.residuary 
estate there had been over-payments and a sum of Rs, 5-13-2 pies ` 
stood to the credit of that estate. Consequently, a sum of Rs. 6-5as.- 
8 pies ought. to have stood to the credit of the entire estate, and 
as there was a non-payment of Rs, 6-2as. there would be a sum of 
3 annas 8 pies in excess to the credit of the estate. Consequently 
at the end of the year 1905-1906 the estate had not.became liable 
-to sale for arrears of revenue. If the estate, as we have found, was 
.not.liable to.sale for arrears of revenue the Collector had no 
jurisdictior to put up any share thereof: to-sale. Consequently, 
the.sale must be declared as inoperative as explained by their 

: Lordships of the Judicial Commies the case of: Bat Krie 
Das v. Simpson (1). ax 

The result, therefore, is that this appeal must be allowed, 
the decrees of the Courts below discharged and the suit decreed. 

-Jt will be declared that the sale held on the rath September 
1906, was inoperative, and the planes will e placed in posses- 

-sion of the property sold. 4p Cet 

This’ order will Suy costs throughout, < 

“AL T Mt i ` Appeal allowed. 

"ay (2898) LL. B. $5 Calo, 888, l 


Qe 
Priya Nath, 


— 


^o Before Str Lawrence Fenkins, K.C.I.E., Chief Fustice, 
7^7 7 and Sir Asutosh Mookerjee, Knight, Fudge. 
l GODAI MOLLA AND OTHERS . 
i i 1918 
AMINUDDI HOWLADAR AND oTHEBS.* | 
J €. 
Rant, suspension of — Tenant, dispessession of — Dispossesslon, M 
When a landlord dispossesses a tenant from his holding or e part of his 
holdfhg, rent is suspended so long as the eviotion exists, It is not necessary 
. that the landlord should with his own hand physically turn out the tenant: 


it is enough if he is a parson of whom Aten DMiely bagaid that be dispossessed 
Me tenant. 


' Appeal by the Plaintiff. 
Suit for rent for the years IZII to i314 B. S. 


* Letters Patent A No. 87 of 1911,.against the decidon of Mr. Jvafice 
^Onspersz, dated the 80th November, 1910, in Appeal from Appellate 
. No, 1133 of 1909, against the deoree of Babn Mobin: Moban- Dntt, oe 
Judge of Faridpur, dated the 26th February, 1900, affirming that of Babu 
Kpmef Sen Gupta, Munsiff 3nd Court at Madaripur, dated tae th December, 1 
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Plaintiff No. 1 dispossessed the. defendant No. 1 from one 
of the four plots .by making a settlement of the same with one 
K. who entered on the land some 10 years after the settlement 
made with defendant No. 1 in 1293. The Courts below dis- 
missed the süit. 

- The appeal came to be heard before Mr. Justice Cáspersx. 

Bubu Debendra Nath Ghose for the Appellants. 

Mouli Syed Shamsul Huda for the Respondents. 

The following judgment was delivered by 

Caspersz J.—This is an appeal in a rent suit brought by 
the plaintiff to recover arrears of rent of three plots of land for 
the years 1311 to 1314 B. S. Both lower Courts have concurred 
in dismissing the suit, The substantial reason on which the 
judgments of the lower Courts are based is that the plaintiff No, 1 
dispossessed the defendant No. 1 from one of the plots in suit 
by making a settlement of the same with one Kaimyddi who 
entered on the land some ten years after the settlement made 
with defendant No. 1 in 1293. It has been found that the 
plaintiff No. 1 dispossessed the defendant from this plot and, 


_with regard to the kabuliat set up by the defendants, it has 


been found that it is a genuine document. I may mention ` 
that. the plot in question corresponds with plot 4 of the ‘Aabsfrat. 

.ÍIn second appeal the learned vakil for the plaintiffs has 
argued, first, that the suspension of the entire rent due from 
defendant No, 1 should not have been allowed as there was no 
forcible eviction made by the landlord, and, secondly, that there 
is no finding that the éadsltat of the defendant No. 1 was 
actually accepted by the landlord, on bom, therefore, it can 
not be considered to be binding. 

I have considered the best course to adopt in the circum- 
stances of this case. At one time I was disposed to send it 
back in order that the rent might be apportioned. My atten- 
tion has been called to the case of Annada Prosad Mukhopadhya 
v. Mathura Nath Nag Masumdar (1). It is no doubt undesir- 


: able that atenant should not pay rent for land which ‘he js i 
‘admittedly enjoying, although he has lost possession ofa part 


of the area originally demised to him. On -congideration, I 
think it will not be right to send back the case to the first 
Court. It was held in the leading case of DAunput Singh v. 
Mahomed Karim Ispakain (2) that there should be no apportion- 
ment of rent where the whole rent was equally chargeable upon 


(1) (1909) 9 O. L. J. 585; 18 O. W, N, 703. — 3). (1826) IL L. B.'34 Calo. 296, 
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every -pait of the land demised. We do not know what the 
relative value may be of the plots still in the defendant's 
possession and the plot which Kaimuddi has appropriated. I am 
told that the rent mentioned in the éadudat is Rs. 8-8 per 
annum without any specification of the bigha rate; moreover 
as the, plaintiff did not ask for apportionment, he may be 
relegated to another suit, if he be so advised. 

If, then, no apportionment can be allowed, the landlord 
must be penalized, in a suit framed hke this, by the entire rent 
being suspended. The finding is that Kaimuddi actually dis- 
possessed the defendant No. r.. But this was at the instance 
of plaintiff No. 1, and I think it can be regarded as eviction by 
the latter. 

_ With regard to the second contention, also, I think the 
finding as to the genuineness of the kabuliat is conclusive. It 
is somewhat odd that the landlord. raised such a plea as that 


the &abwhat was executed by the tenants without his knowledge. 


and that it was not binding on the landlord. I bave no reason 


tò think that this was so. The finding is perfectly clear that 


the Aabuliat was a genuine document executed by the tenant 
for the purpose of creating a tenancy óf the land in suit. 

With these observations, the decision of the lower appellate 
Court is affirmed and this appeal didmissed with costs. — — 
f Against this decision, the plaintiffs preferred i an appeal 
ander section 15 of the Letters Patent. 

Babu Debendra Nath Ghose for the Appellants. 

Babu Foges Chandra Roy for the Respondents. 

The following judgment was delivered by 


Jenkins 0. J.—This appeal turns upon a rule founded on 
policy which we have no desire to relax, It is that whena 
landlord dispossesses a tenant from his holding or a part of his 
holding, rent is suspended so long as the eviction exists. It is 
not pecessary that the landlord should, with his own band 
physically turn out the tenant ; it is enough if he is a person of 
whom it ‘can fairly be said that he dispossessed the tenant. 
That has been found in this case, and we see no reason to 
interfere with that finding. 


We must, therefore, dismiss the appeal with costs. 5 


A. T. M. . Appeal dismissed, 
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: Before Str Lawrence Fenkins, K. C. T. E., Chief. Yustice, and 
` Sir Asutosh Mookerjes, Knight, Fudge. 
SHEIKH JAMAHAR 


A v. : 
SHEIKH NAZIR AND ANOTHER.* 
Extoppelem Non-irangferable holding— Mortgages and pwrokaser of equity of 
redemption Mortgages, if can question transfer of rights. 

Tho defendant who was a transferee from a tenant of a non-transferable 
holding could not be heard to say that his transferor had not a right to transfer 
the holding or to transfer his rights therein to the plaintiff. . 

Appeal by Defendant No. r. ` 
Suit for ejectment. 


One Amir Sheikh mortgaged usufructuarily the’ disputed 
holding to the defendant. Subsequently the mortgagor sold his 
right in the holding to the plaintiffs. The defence tater aha 
was that as the holding was non-transferable, the plaintiff had 
no right to sue. The lower Courts decreed the suit." On second 
appeal, the decision ‘was affirmed on the 16th July, 1912, by 
Mr. Justice Richardson, by the following judgment : 3 


Richardson J.— This appeal arises out of a suit brought by ` 
the plaintiffs for possession of a portion óf a holding wbich 
belonged to one Amir Sheikh. It appears that in the year 1306 
Amir Sheikh mortgaged this portion of the holding to the 
defendant. In 1310 Amir Sheikh sold his right in the same 
portion of the holding to the plaintiffs. The plaintiffs therefore 
stand in the shoes of Amir Sheikh as mortgagors. The mortgage 
was a usufructuary mortgage, the mortgagee being entitled to 
possession for a term of 9 years from 1306 to 1314. 

The case made by the defendant is this: He states that the 
holding is not transferable. Therefore, he says, the plaintiffs 
acquired no title by their purchase. And he further alleges 
that the disputed land was leased to him by the landlord before 
the expiry of the term of the mortgage. j 

The lower Courts have concurred in giving the plaintiffs a 
decreé for possession. 

This appeal is preferred by the defendant. The principal 
point urged on his behalf is that by the lease granted by the 


* Letters Patent Appeal No. 09 of 1912, against the decision of Mr, Justice 
Richardson, dated the 16th July, 1912, in Appeal from Appellate. Deoree 
No, 8817 of 1910, against the decree of Babu Latu Behari ; Offlelating 
2nd Subordinate Judge of Mymensing, dated the SIst July, 1010, affirmin 
that of Babu Haj Kumar Ghosh, Additional Munstiff of Iswaigunge, dat 
the 28th June, 1909, 
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landlord he obtained a title independent of the mortgage and is 
not liable to ejectment at the instance of the plaintifs. That 
argument fails on the findings arrived at in the Courts below. 
The defendant has proved the kabultyat executed by him in 
favour of the landlord in the year 1314. The first Court, it is 
clear, found that the defendant, although he was the landlord’s 
garadar had failed to prove that the &abw/tyat had been accepted 
by the landlord or by sny body with authority on the landlord's 
behalf to accept it. As I understand the judgment of the lower 
appellate Court that Court arrived at the same conclusion. The 
Subordinate Judge said that "the defendant No. 1 was the 
fjaradar of the semindar and could have easily shewn that the 
kabultyat was accepted by the semindar and that he paid rents 
under its terms.” Regard being had to what had been found 
in the first Court, tbe conclusion is obvious that the lower 
appellate Court intended to find that the defendant had failed to 
` prove either the acceptance of the kabuliyat or payment of rent 
under its terms. In the paragraph following the sentence which 
1 have just quoted the Subordinate Judge turned to the question 
of limitation and expressed himself as follows: ‘The evidence 
of dispossession in 1312 being very unsatisfactory it may be said 
that the plaintiffs were dispossessed by the zemindar in Aswin 
1314 the date on which the kabuliyat (Ex. A) was executed by 
defendant No. 1.” It is suggested that these words amount to a 
finding that there was in fact dispossession by the zemindar in 
1314 and that the dispossession consisted in the acceptance by 
the zemindar of the 4abudtyat, In my opinion no such meaning 
can be attributed to the language of the Subordinate Judge. 
What, I think, he intended to convey was this that assuming that 
there was a dispossession of the plaintiffs it took place not in 1314 
as the defendant alleged but in 1314 and that consequently the 
suit was not barred by limitation under the Bengal Tenancy Act. 
, But apart from the question whether the kabuliyat was or was 
not accepted By the landlord, the landlord could confer no title 
to the holding on a third person until be had put an end to the 
tenancy of Amir Sheikh and his heirs. The Subordinate Judge 
has clearly found that some of the heirs of Amir Sheikh are 
atillin possession of a portion of the holding, and that there 
was no abandonment of the holding on the part of Amir Sheikh 
or his heirs. In either view of the matter upon the findings of 
the lower Courts the title set up by the defendant is not estab 
lished. That being so he has no title from:the landlord which 
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Ora. can prevail against the title of the plaintiffs derived from his 
1918. mortgagor. Being a transferee himself from the original tenant 
Bheikh Jamahar be cannot be heard to say that the tenant had not the right to 


s. transfer the holding or to transfer his rights therein to the 
Sheikh Nasir RE: 
ee plaintiffs. : 
RicKkerdson, d The result is that the appeal fails and must be dismissed 
with costs. f s 


Against this decision, defendant No. x preferred an appeal 
under section 15 of the Letters Patent, f 

Babu Chandra Kant Ghose for the Appellant. 

Babu Upendra Lal Roy for the Respondents. 

The judgment of the Court was delivered by 

Juns, 11. Jenkins C. J.—The appellant’s title originated under a 

mortgage. He cannot now repudiate that position. We must. 
dismiss the appeal with costs. 


A. T. M. "E" , & ~ Appeal dismissed. 


. CRIMINAL REVISION. 





Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 


Beackcroft. 
ORIHINAL. : KALI CHARAN MOOKERJEE 
1018, i i v. 
— . - EMPEROR * - 
July, 90. . l i 
Beptenber, 1. — ' Possession " —Construstice posmsrion—Bengal. Reoise dœ (V. B.O. of 1009) 
= Beos. 9 (18), 46, 48 (a), 59, 61—Oriminal Procedure Code (Act Y of 1808), 


Beos. 950, 937. 


: "The petitioner was in possession of an involee and bill of lading which 
purported to oover old wearing apparel exported by Porter & Co. of London 
to Rasu Prosad at Darjeeling. Tho bill of lading with endorsement by Porter 
and Co, and Rasu Prosad were made over by the aocused to Cox & Oo, in order 
that the goods might be dleared and passed through the Oustoms House, The , 
goods were found to contain a large quantity of cocaine which was sought to 
be illicitly exported in contravention of the provisions of the Excise Act, The 
&ooused, when apprised of the discovery, professed to be acting on behalf of 
Raru Prosad; 
~ Held, that the accused committed an effenos falling under section 61 read 
with section 46, clause (4) and section 3, cl. (13) of the Bengal Excise Act, 
of attempting to bring cocaine into Bengal in contravention of the provisions 
of the said Aot and not under sections 46 and Hee could not be said to be 
in “ possession ” of the cocaine, : i 

`% Criminal Bevision No; 949 of 1918, against the order of O, Swinhow Beg., 
hiet Presidency Magistrate of Oaloutta, 
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- Kashi Nath v, Emperor (1) and Ashraf AH v. Buporer (3) distinguished, 
` The doctrine of constructive possession is to be very cautiously applied 
specially in the department of criminal Jurisprudence, : 
Sections 286 and 287 of the Oode of Oriminal Procedure applied. 

The Petitioner was convicted under sections 46 and 52 of 
the Bengal Excise Act and sentenced to rigorous imprisonment 
for three months under section 46, by the Chief Presidency 
Magistrate, j 

The material facts are sufficiently stated above, 

Mr, Fackson, Babus Manmatha Nath Mukerjee and Foges 
Chunder Bose for the Petitioner. 

Mr. Pugh and Babu Fatindra Mohan Ghose for the Crown. 

C. A. V. 

The judgment of the Court was delivered by 


Mookerjee J.—The petitioner Kali Charan Mookerjee was 
charged before the Chief Presidency Magistrate of Calcutta with 


the commission of offences under sections 46 and ¢2 of the 


Bengal Excise Act, 1909. He was convicied under both these 
sections, and sentenced to rigorous imprisonment for three 
months under section 46, 

The facts which have been indisputably established by the 
evidence may be briefly stated, On the 14th Janyary, 1913, the 
petitioner made overa bill of lading and invoice to a firm of 
shipping agents inthis city known as Cox & Co: The invoice, 
on the face of it referred to goods described as six bales of old 
wearing apparel shipped by C. Porter & Co., of London to Mr. 
Rasu Prasad at Darjeeling in India ; the goods were described as 
nine hundred jackets worth 433-5s._ The bill of lading on the 
face of it described the goods as six packages of old wearing 
apparel marked R. P. at Darjeeling vra Calcutta. On the back of 
the bill of ladipg were endorsements which purported to be by 


.C. Porter & Co., and Rasu Prasad. The petitioner, when he 


made over the invoice and bill oflading:to Cox & Co., paid to 
the firm Rs. 30 on account of clearing charges. On the 23rd 
January, while the goods were under clearance from S. SS. 
Borneo, a customs preventive officer, who was on board, noticed 
five packets of cocaine, each of which contained two phials, near 


. or among the bales ‘of old clothes, This aroused his suspicion 


and he thereupon seized all the six bales which upon examin- 
ation, were found to contain 731 packets of cocaine weighing 
491 ounces and worth, it is said, at least rupees ten thousand. 


-(3) (1906) L L, B. 8$ Calo. 557. — .. (3) (1909) I. L, R; 38 Calo. 1016, 
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On that very day, the. petitioner with'a view to take delivery 
presented himself at the office of Cox & Co., who had meanwhile 
been apprised of what had happened ; he attempted to make off and 
was thereupon taken by one of the assistants of the firm to the 
Customs House. There he protested that he was not aware of the 
contents of the bales and had arranged to have them cleared at the 
request and on behalf of Rasu Prasad. Hè promised to point out.to 
the Customs Superintendent the man Rasu Prasad for whom he 
said he was acting. The petitioner then took one of the Customs 
officers in a carriage from place to place for about two hours 1n the 
streets of Calcutta, but was not able to point out either Rasu 


„Prasad or his place of residence. He was then made over to the 


Policé and prosecuted with the result already stated. The 
Chief Presidency Magistrate has held that the story of Rasu 
Prasad is an invention ; in support of this view,.he has relied 
upon the circumstance that. though the accused was given every 
opportunity by the Customs officers and by: the Court to pro- 


-duce Rasu Prasad, he had not done so; and that, on the other 


hand, he had not been able to furnish any clue to the where- 
abouts of Rasu Prasad or even.to give any satisfactory evidence 
ofthe existence of such an individual either at Calcutta or at - 
Darjeeling. Much reliance, however, has been placed in this 
Court on a telegram to the following effect discovered at a: search 
of premises No. 97 Mechua Bazar Street which is alleged to have 
been occupied by Rasu Prasad : !! Rasu Prasad, Jubilee Sanitarium, 
Darjeeling. Borneo Shipment, Error. Reship. Porter." 

This telegram appears to have been despatched from 


- London on the: 6th- February, 1913, and was received at 


Darjeeling on the day following. It has been argued, with some 
plausibility, on the strength of this telegram, that the goods 
had been shipped by mistake, and that as soon as the mistake 


-was discovered by the exporters, they cabled to the- importer to 


reship the goods, In our opinion, reliance- cannot be placed | 
on the genuineness of this telegram, and it is unquestionably 


- within the bounds of possibility that, if the cocaine was sought 


- to be imported into this country in contravention of law, as soon 


` asthe discovery had been made on the 23rd January, the 


importer, whoever he might be, might cable to the 'exporters- in 


~ London, using pre-arranged code words, to send a message 


of this description ; it is by no. means difficult to adopt such a 
method deliberately with a view to create evidence. The whole 
of the evidence has been placed before us, and we have" allowed 
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the learned counsel for the petitioner to do so in a Revision 
case, because the matter, in our opinion, requires very careful 
scrutiny. 

The facts unquestionably established may be thus 
summarised. The petitioner was in possession of an invoice 
and bill of lading, which purported to cover old wearing apparel 
exported by Porter & Co., of London to Rasu Prasad at 
Darjeeling: This bil of lading with endorsements by 
Porter & Co. and Rasu Prasad were made over by the accused 
to Cox & Co. in order that the goods might be cleared and 
passed through the Customs House. The goods were found to 
contain a large quantity of cocaine, which there can be no room 
for reasonable doubt, was sought to be illicitly exported in 
contravention of the provisions of the Excise Act. The accused, 
when apprised of the discovery, professed to be acting on behalf 
of Rasu Prasad. He was given every opportunity to produce 
Rasu. Prasad or to give information about him. He has 
completely failed to give any clue about Rasu Prasad, the alleged 
importer, although-his case is that he had met Rasu. Prasad at 
Darjeeling and had on previous occasions cleared consignments on 
his account. From these circumstances, the Magistrate has 
drawn the inference that Rasu Prasad is a myth, and has held 
that the accused was in possession of the cocaine within the 
meaning of Clause (a) of section 46 as also of section 52 of the 
Bengal Excise Act. We are not prepared to hold that the 
accused was in “ possession" of the cocaine. On behalf of the 
Crown reliance has been placed upon the cases of Kaski Nath 
Banta v. Emperor (1) and Ashruf Ali v. Emperor (2) in support 
of the-view that-the accused was- in possession of the cocaine. 
The.cases mentioned are in- our opinion distinguishable. .In the 
first of these cases, it was Beld- that possession- of -a railway 
receipt, by the production.of which the consignee. might have 
obfained delivery and physical possession of the consignment, 
was possession within the meaning of section 9, clause (c).of the 
Opium Act,.1878. It was pointed out by the learned- Judges 
that by the possession of the railway receipt, the consignee bad 
dominion or controlover the parcelin the sense thàt he could 
have passed the right to take delivery thereof to any.other 
person ; in other words, that possession need not be actual or 
physical but might be potential. In the later case, this view 
was questioned, though reluctantly followed, and it was pointed 


(1) (1905) T, L. 8, 88 Cale, 557, (3) (1969) 1. L, R, 86 Oslo, 10:6, 
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out that the decision overlooked the distinction between 
possession and right to possession. It is not necessary for our 
present purpose to examine the decisions in the two cases 
mentioned, but we may observe that the doctrine of constructive 
possession must be very cautiously applied, specially in the 
department of Criminal Jurisprudence. In the case before us, it 
cannot be said that the accused had dominion or control over the 
goods unless he was the real consignee, which he is not proved 
to be. We cannot hold that every person who might have 
possession of the bill of lading was in possession of the. cocaine 
within the meaning of the Bengal Excise Act, irrespective of all 
other circumstances; if this view were not maintained, 
Cox & Co., and all their assistants who had handled the bill 
of lading, might be deemed to be in possession of the cocaine. 
In this view, the conviction of the petitioner under sections 46 
and 52 of the Bengal Excise Act cannot be supported. We are 
clearly of opinion, however, that this is a case to which- the 
provisions of sections 236 and 237 of the Criminal Procedure 
Code are applicable ; on the evidence there is no doubt as to 
the facts, although it may be doubtful what precise offence the 
accused has committed on the facts alleged ; he may consequently 
be convicted of the offence which he is shown to have committed 
although he was not charged with it. In this case, there is no 
room for controversy that an attempt has been made by the 
accused to import cocaine, that is to bring cocaine into Bengal in 
contravention of the provisions of the Bengal Excise Act. 
We feel no doubt whatever upon the evidence that he was 
aware of the character of the contents of the bales he had 
undertaken to clear and pass through the Customs House. 
Consequently, he is liable to be convicted of the offence of 
attempting to import cocaine in contravention of the Bengal 
Excise Act and to be punished under section 61 read with 
section 46, clause (2) and section a clause (12) We convict 
him accordingly and set aside the conviction as made by the 
Magistrate. There in no question that the sentence is 
appropriate. The accused must surrender and serve out the 
remainder of the term of sentence as imposéd by the Magistrate. 


A. T. M. Rule discharged: sentence affirmed ; 
conviction altered under Sec. OI. 


Sar cee d 
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Before Sir Asisiosh Mookeijee, Knight, Fudge, 
and Mr. Fustice Beacheroft. 
EMPEROR 
v, 
GAYA PROSAD.* 
Public proseowtor——Legal Romambranosr of Bengal, appea: by—Goverament of 

Behar and Orissa—Aoquitial, order of —Criminsl Procedure Code ( Ao 

V of 1898), Sse, 417. 

The mere fact that a person has beon direoted to present an appeal to the 
High Oour; from an order of acquittal does not involve his appointment as 
public prosecutor for the purposes of the oase, In a case of this doscription, 
where the liberty of the subject is involved, and an appeal is sought to be 
preferred against an order of acquittal, the statute must be strictly construed, 
aud full compliance with its provisions are required, 

Appeal by the Government of Behar and Orissa. 

The accused was tried by a Magistrate for an offence under 
section 193 of the Indian Penal Code and was acquitted by him 
under section 258 of the Code of Criminal Procedure. On the 
and May 1913 this appeal was presented by Mr. J. Orr, the 
Deputy Legal Remembrancer of Bengal. A preliminary objec- 
tion was taken to the competency of the appeal so presented. 

Mr. B. C. Mitter (Standing Counsel) and Babu Fyotish 
Chandra Hasra for the Appellant. 

Baon Manmotho Nath Mukerjee for the Accused. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the Government of 
Behar and Orissa under section 417 of the Criminal Procedure 
Code. The accused was tried by a Magistrate for an offence under 
section 193 of the Indian Penal Code and was acquitted by him 
under section 258 of the Criminal Procedure Code on the 7th 
November last, On the 2ud May 1913 this appeal was presented 
by Mr. J. Orr, the Deputy Legal Remembrancer of Bengal. A 
preliminary objection has been taken to the competency of 
the appeal so presented. 

Section 417 provides that the local Government’ may direct 
the public prosecutor to present an appeal to the High Court 
from an original or appellate order of acquittal passed by any 
Court other than a High Court. The term public prosecutor is 





* Government Ap No. 4 of 1918, a ths order of Moulvi Saiyed 
Abdul Eaijat, Deputy Magistrate, dated the 7th November, 1912. 
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defined in clause (f) of section 4 of the Criminal Procedure Code, 
which lays down that public prosecutor means any person ap- 
pointed under section 492 and includes ‘any person acting under 
the directions of a public prosecutor and any person conducting a 
prosecution on behalf of Her Majesty in any High Court in the 
exercise of its original criminal jurisdiction. Section 492, to 
which reference is made in the definition, provides in sub-sec- 
tion (1) that the Governor-General in Council or the local 
Government may appoint, generally, or in any case or for any 
specifed class of cases, in any local area, one or more officers to 
be called public prosecutor. In the matter of the appeal now 
before us Mr. Orr professes to act on behalf of the Legal Remem- 
brancer of Bengal. It has not been suggested that Mr. Orr was 
appointed a public prosecutor eitber generally or for this special 
case by the Government of Behar and Orissa; nor bas it been 
suggested that Mr. Orr was directed as a public prosecutor to 
present this appeal to the High Court. Consequently the 
authority of Mr. Orr, if any must be taken to be derivative ; in 
other words, he can act as public prosecutor only under the 
direction of a person who has been appointed public prosecutor 
within the meaning of clause (f) ofsection 4. It bas been 
pointed out tous on behalf of the Crown that on'the 24th 
June 1886, a notification was published in the Calcutta Gasette 
to the effect that the Legal Remembrancer: of Bengal was 
to be ex-officio public prosecutor in all cases before the 
High Court on its appellate side except in a case coming 
from a Presidency or other Magistrate in Calcutta, If this 
notification is read subject to the notification published in 
the Behar and Orissa Gazette on the 1st April 1912, the 
view may well be maintained that from that date the Legal 
Remembrancer of Behar and Orissa became ex-officio public 
prosecutor for that province. This proposition, however, is of 
no assistance to the Crown, because the present appeal has not 
been preferred by the Legal Remembrancer of Behar. and 


‘Orissa. As already stated, the appeal has been presented 


under the direction of the Legal Remembrancer of Bengal. 
The question consequently arises whether the Legal Remem- 


` brancer of Bengal has been constituted public prosecutor for 


Behar and Orissa, either generally or especially for the pur- 
pose of the case before us. As there is no suggestion that the 
Legal Remembrancer of Bengal has been appointed public 
prosecutor generally -for Behar and Orissa, the question narrows 
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.down to this: Has the Legal Remembrancer of Bengal been 
cozstituted public prosecutor by the Government of Behar and 
Orissa for the case now before us. On behalf. of the Crown it 
has been contended that he has been so appointed and in 
support of this position reference has been made to theletter 
addressed by the Secretary to the Government of Behar and 
Orissa in the Judicial Department to the Superintendent and 
Remembrancer of Legal Affairs of Bengal on the 23rd April 
1913. The passage in the letter upon which reliance is placed 
is in these terms: "I am directed to request you to be so good 
as to file an appeal in the High Court on behalf of this 
Government under section 417, Criminal Procedure Code, 
against the order of Moulvi Saiyed Abul Hayat, Deputy 
Magistrate, improperly acquitting the accused in the marginally 
‘noted case on a charge of perjury." This passage in the letter 
no doubt authorises the Legal Remembrancer of Bengal to 
institute this appeal. But it -does not appoint him public 
prosecutor within the meaning of section 492 of the Code of 
Criminal Procedure. On behalf of the Crown it has been urged 
that this sentence by implication appoints the Legal 
Remembrancer of Bengal as public prosecutor for the purposes 
of the case mentioned, In our opinion, the construction suggested 
cannot be reasonably put upon the passage. Section 417 of the 
Code of Criminal Procedure lays down that the local Government 
may direct the public prosecutor to present ap appeal to the High 
Court from an original or appellate order of acquittal passed 
by any Court other than a High Court. The direction must 
be given to a public prosecutor. Be it conceded that the 
direction may be given in a letter whereby the public prosecutor 
is appointed as such; yet it does not follow that the mere fact 
that a person -has been directed to present an appeal to the 
High Court from an order of acquittal involves his appointment 
as public prosecutor for the- purposes of the case. Indeed, in 
view of the fact that the province of Behar and Orissa has a 
Legal Remembrancer, it is extremely improbable that" the Legal 
Remembrancer -of Bengal could ever have been intended to be 
appointed public prosecutor in a case from that province. In 
a case of this description, where the liberty of the subject is 
involved, and an appeal.is sought to be preferred against an 
orcer of acquittal, the statute must be strictly construed, and 
full compliance with its provision required. The learned 
Standing Counsel has urged us to put upon the passage in the 
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letter what be calls a reasonable and common sense construction; , 
but it is plain that the construction which he has pressed us 
to adopt was never present to the mind of the framer of the 
letter and that he has been constrained to take recourse to this 
argument because there is no escape from the preliminary objec- 
tion, We hold accordingly that the appeal is incompetent and 
dismiss it on that ground. 


A. T. M. Appeal dismissed, 


CRIMINAL REFERENCE. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr, Fustice Beachcroft. 


EMPEROR . 
v, 
TARAPADA NASKAR.* 
Reference, talidity of—! a ef the Jury -— Criminal Procedure Code (Ae, 
V of 1888), 860, $07, ol (o ) 

The expression “opinion of the Sessions Judge and of the jury” in clause 
(e) of section 807 of the Code of Oriminal Procedure, is equivalent to “opinion 
of the Sessions Judge and verdict of the jury.” 

Emperor v, Chollen (1) dissented from, 
Reference under section 307 of the Code of Criminal 
Procedure. 

The accused Tarapada was charged with an offence punish- 
able under section 302 of the Indian Penal Code, in that he 
committed murder by intentionally causing the death of one 
Jahar Ali, The jury returned a unanimous verdict of not guilty. 
The Sessions Judge made this Reference, as he had not been 
able to agree with the verdict of the jury and as in his opinión 
the Reference was necessary for the ends of justice, 

Babus Monmotho Nath Mukerijee, Herambo Chandra Guko 
and died Chundsr Chunder for the Accused. 
. Orr for the Crown. . 
5 judgment of the Court was delivered by 


Mookerjee J.—This is a Reference under section 307 ot 
the Code of Criminal Procedure. The accused Tarapada Naskar 
was charged with an offence punishable under section 302 of the 
Indian Penal Code in that he committed murder by intentionally 


* Criminal Reference No, 17 of 1918 under Section 807 of the Code 
of Criminal Prooeduie, 
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causing the death of one Jahar Ali, He was tried along with | 


his brother Mannoo  Naskar who was charged with an 
offence punishable under section 302 and 114 of the Indian Penal 
Code, The jury returned a unanimous verdict of not guilty. 
The Sessions Judge, with some hesitation, accepted the verdict 
in respect of Mannoo Naskar and acquitted him. But as 
regards Tarapada Naskar the Sessions Judge has made this 
Reference, as he has not been able to agree with the verdict 
of the jury and as in his opinion the Reference is necessary for 
the encs of justice, 

A preliminary objection has been taken on behalf ofthe 
accused, that the Reference is not in order, inasmuch as the 
Sessions Judge did not ascertain the opinion of the jurors. In 
support of this contention reference has been made to the 
judgment of Mr. Justice Davies in the case of Emperor v. 
Cellas (1) and to the decision of this Court in the case of 
Emperor v. Annada Charan Thakur (3). 

The first sub-section of section 307 lays down that if ina 


case tried before the Court of Sessions and a Jury, the Judge. 


disagrees with the verdict of the jurors or of a majority of 


them, on all or any of the charges on which the accused has, 


been tried, and is clearly of opinion that it is necessary for the 
ends of justice to submit the case tothe High Court, he shall 
submit the case accordingly, recording the grounds of his 
opinicn, and when the verdict is one of acquittal, stating the 
offence which he considers to have been committed. Sub- 
section (3) then provides that in dealing with the case so 
submitted, the High Court may exercise any of the powers 
which it may exercise on an appeal, and subject thereto, it shall, 
after considering the entire evidence and after giving due weight 
to the ofinions of the Sessions Judge and the jury, acquit or 
convict the accused of any offence of which the jury could have 
convicted him upon the charge framed and placed before it ; 
and if it convicts him, may pass such sentence as might have 
been passed by the Court of Sessions, 

It has been argued on behalf of the accused that in order that 
the High Court may properly discharge its duties under sub-sec- 
tion (3) of section 307, the ofsnion of the jurors must be ascer- 
tained, and that such opinion is distinct from the verdzct of the 
jurors or ofa majority of the jurors as mentioned in sub-section (1) 


(1) (1906) I. L. R. 99 Mad, 91. 
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ofsection 307. The reasons in favour of this argument are put 

forward most strongly in the opinion of Mr. Justice Davies to 

which reference has been made. The duty of the High Court 

under sub-section 3 of section 307 of the Criminal Procedure Code 

' is not only to consider the entire evidence, but also to give due 

weight to the opinions of the Sessions Judge and of the jury. The 

opinions of the jury cannot mean their verdict, for that' is not a 

mere opinion not is it styled as such as the opinions of assessors 
are. The verdict is a final judgment by the jury as to the guilt or 

otherwise of the persons charged before them, and it is -binding on 

the Judge, while ‘opinions’ are not so. Besides, it is obvious from 

the provisions of the Code that the opinions of the jury referred 

to in clause (3) of section 307 are to be on the same par as 

those of the Judge, that is, opinions given after the verdict, 

for the jury are not enabled to pass opinions before their verdict. 

It is not until after the verdict is delivered and the Judge 

disapproves of it, that the jury's opinions are required for sub- 
mission to this Court to be considered along with the Judge's 

opinions,” With all respect, we are not prepared to accept 

this view of section 307, and,in our opinion, the expression 

"opinion of the Sessions Judge and of the jury" is equivalent 

to "opinion of the Sessions Judge and verdict ofthe jury." 

No doubt, as pointed out by this Court inthe case of Emperor 

v. Annada Charan Thakur (1), after the jury have returned: 
their verdict, and after the Judge hasstated that he will not 

accept the verdict, it may be desirable to ascertain the grounds 

of their verdict. But it must be rememberd that there is no 

express provision in the Code for ascertaining the opinion of 

the jury. It is further worthy of note that in the case-of Emperor 

v. Annada Charan Thakur (1) the learned Judges stated that 

they were not prepared to hold that the omission to ascertain 

from the jurors the ground for their verdict would vitiate the 

Reference. We may add that if the contention of the accused* 
were accepted, practical difficulties of agrave character might arise. 

The Judge would have, in that view, to ascertain the opinion of 
each individual juror in respect of each of the various points 

which might arise in a case and the result might- be divergent 

reasons assigned by five different persons upon each of the 

points for consideration. Such a collection of diverse opinions 

can hardly be expected to be of any real assistance to this Court, . 
We hold accordingly that the Reference before us is in order, 


(1) (1909) I.'L. B, 86 Calo, 639, 
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As regards the merits of the case, we feel no doubt 


whatever that the accused Tarapada did cause the injuries to 
Jahar Ali, of which he ultimately died. This view is amply 
supported by the testimony of eyewitnesses, as also by two 
statements made by the deceased, one immediately after the 
occurrence, and, the other, on the day following and a few 


hours before his death. The occurrence took placein broad . 


daylight on the afternoon of the 13th April lest. Witnesses, 
whom there is no reason to distrust, state that they saw the accused 
Tarapada Naskar stab the deceased Jahar Ali witha knife. On 
his way to the hospital Jahar Ali stated that he had been stabbed 
by Tarapada ; and on the following day when his dying declaration 
was recorded, he repeated that statement. ^ But it has been 
urged that the witnesses examined on the side of the prosecu- 
tion have not disclosed the manner in which the occurrence 
happened, and that they have given an untrue account of the 
origin of the quarrel. It may be conceded that some of the 
statements made by witnesses examined on behalf of the prosecu- 
tion are open to comment. Yet, in our opinion, there is a 
substratum of truth in that evidence, and as already stated we 
feel no doubt that the, accused caused those i injuries to J ahar Ali 
which led to his death. At thesame time, we are not prepared 
to hold that the accused should be convicted under section 302 
of the Indian Penal Code. Immediately after the occurrence 
the brother of the accused gave information to the police and 
described what had happened. According to his statement, he 


saw one Alia Khan on the top of their cocoanut tree and Bakar 


Khan and Jahar Ali, the deceased, standing under the tree. The 
result was that there was a quarrel and the present accused, as 
the evidence on the side of the prosecution shows, stabbed 
Jahar Ali. In view of this circumstance and also in view of the 
fact that the accused is only 17 years of age, we think that a 
comparatively light sentence may be passed. l 

The result is that we set aside the verdict of. the jury 
as regards the accused Tarapada Naskar, convict him under 
section 304 of the Indian Penal Code, and sentence him to 
rigorous iraprisonment for six years. 


A. T. M,” Conviction under Sec, 304 1. P. C. 
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APPELLATE CIVIL: f 


Before Sır Harry Lushington Stephen, Knight, Fudge 
and Mr. Fustice Mullick. 
RANI HEMANTA KUMARI DEBI AND OTHERS 
v. 
MAHARAJA JAGADINDRA NATH ROY BAHADUR.* 


Regulation I of 1801, Ses. 8, 14—-Regulation VIII of 1703, Seo 5—Regulation 
I af 1783, Soo, 10—Petihen for separation of a taluk from the estate in 
1799 and 1801, if cam be gicem effect to im 1906— Fre applroation, 
whether entertainable—Limitation— Order sought to be enforced, more 
than 100 yoars old— Lachs, if any—Contury of litigation between partiss 
whether hept application pending— Hoard of Rovenue, decision of, whether 

~ fnal—Cicil Court, jurisdiotion of. 

Upon an application having been made to the Oolleotor of the distriot 
by the proprietor of a £aiwq, within the time prescribed under -section 14 of 
Regulation I of 180], for its seperation from the samindari, it was ordered, 
by a judgment cf the Sudder Dewan: Adalat, dated the 14th August, 1808, 
under the said Begulation and Regulation VILT of 1798 that the talwg shonld 
be separated from tbe estate, and that the Collector should deduot tho jama 
of the talwg from that of tho samindari, Owing to a dispute ito the title of 
the talwg, a partition of the parent samindari, a suit for the assessment of 
reveriue in respect of char lands certain resumption proceedings, and various 
other causes, the order was not carried out. - And the matter was commenced 
by a petition dated 19th February, 188, praying that the talug might be 
separated on a specified jams, The application for separation was “ rejected” 
by the Collector, and the “sult” was“ struck off,” on an objection being made 
by the Collector of another district acting as the Court of Wards on behalf of 
the samindar, on the grounds that though the samindar raised an objection 
as to limitation, separation could not take place till pending suits were decided 
and the lands kept patit were enquired into. On the th Apri, 1854, the 
Commissioner, refused to Interfere and rejected the application. The talugdar 
again applied in March 1906 to hare his taiug separated and to have the jamna 
amesecd, «nd explained his delay in making the apphoation by the faot that 
several litigations were on foot affecting the asseta of the xamindar and by 
such other several causes. The Board of Revenue eventually ordered on the 
14th April, 1909, that a separation should take place at a certain spocffod 
sadar jana. Upon a suit being brought by the xamindar for setting aside 
the order of the Roard : 

Held, that the order of 1851 was nota final adjudioation on the original 
application for separation, and that the proceedings commenoed in 1006 was 
in order, and the zemindar had no cause to suppose that the talugdar had 
abandoned his rights, inasmuch us the reasons adduced by the latter for not 
having put forward his claims to separation before 1906 clearly showed that 
he did not sleep on his rights, 

* Appeal from Original Deores No. 371 of 1910, against the deolsion and 


decree of Babu Satya Oharan Gan Bubordinat Jud 
Mymensingb, dated the 20th March, jm Re cece Const t 


Vou. XVI.) ; HIGH OOUBf. 


"^ Hald also. the civil Court has jurisdiction to interfere with the deoision of 


the Board of Revenue in matters relating to the sssessment of the jama of a 
soparate ¿slug only in cases when the method followed by the Board was “not 
&ooording to law, and the Board acted without jurisdiction ; but it has none 
to interfere in matters relating to details to adjudicate on which the Board 
certainty had jurisdiction. 


Appeal by the Plaintiffs. 

“Suit for declaration that te/ug Balasuti Digor belonging to 
the defendant has become a dependent /a/ug by operation: of 
law,- that the /a/«g cannot be detached from the plaintiff's estate 
known as pergana Pakhuria to form a separate estate, that the 
Revenue Board's order about the separation of the /a/ug is lira 
vires, and that the fa/ug cannot be separated from the estate 
at the sedar jama specified by the Board unless the jama is 
assessed in proportion of its actual produce and by reference 
to the actual produce of the estate and the revenue payable 
thereof if the Court finds that the /a2/«g can be separated from 
the estate of the plaintiffs. 


Dr. Rash Behary Ghosh, Babus Kishori Lal Sarkar, 
Fogesk Chandra Roy, Debendra Nath Bagchi, Priya Sankar 
Majumdar, Bepin Behary Ghose, Bidku Bhushan Ganguly and 
Ramani Mokan Chatterjee for the Appellants. 

Mr. S. P. Sinha, Babus Dwarka Nath Chuckerbutty, Rama 
Kanta Bhattacherjee and Fotindra Nath Lahiri for the Res- 
pondents. C. A, V. 


The judgment of the Court was delivered by 


Stephen J.—This appeal arises out of a suit in which the 
Plaintiff seeks relief in respect of an order passed by the Revenue 
Board of Eastern Bengal and Assam relating to a matter that 
was commenced about one hundred and ten years ago. "There 
is no dispute as to the facts of this case which are chiefly 
decree and other official acts. They have been very fully 
set out, though from rather a different point of view than that 
from which we must consider them, by this Court in March 1890, 
aud those which we more particularly have to deal with have 
been clearly and correctly related by-the Officiating Collector 
of Mymensigh in his order of the 8th April 1908. It will there- 
fore be enough for us to mention the facts of the case, only to 
far as they affect the two points that have been raised before 
us. They are as follows, Bya judgment of the Sudder Dewani 
Adalat, dated the 14th of August 1805 it was ordered unde 
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Regulation VIII of 1793 and Regulation I of 1801, that a-/a/w 
known as Taraf Balasuti Digor should be separated from an 
estate known as pergana Pakhuria, and that the Collector should 
deduct the sama of the falig from that of the zamindari. For 
a variety of causes, this order was not carried out; among them 
were a dispute to the title of the ¢a/wg, a partition of the parent 
zamindari,a suitfor the assessment of revenue in respect of 
char lands, and apparently some resumption proceedings. With 
these we are not immediately concerned; but they terminate 
with an order of the Commissioner of Dacca, dated the asth 
April:1854 by which an application that’ the /a/sg may 
be \carvéd out on a- named jama was refused. The effect 
of this ordet is the first question we .have to decide, and 
we need not therefore consider it more fully at present. 
Afterit was made the question of the separation of the £s/wg 


` was not brought forward again till 1906. This delay is explained, 


whether or not it is justified by the fact that the claim for en- 
hancement of the rent of certain dependent /a/sgs which 
affected the assets of the zamindari was not’ finally decided till 
1879; that till 1882 the /a/ugdar was an infant, thatin 188% 
the xamindar brought asuit for the enhancement of the rent 
of the fa/ug, which was not finally decided till 1894, dnd that 
from 1894 to 1906, other litigation was on foot between the 
present parties. Under these circumstances the talugdar applied 
in March 1906 to have his /a/ug separated and to have the, 
Jama assessed. And after the matter has heen considered by the 
Collector of Mymensingh and the Commissioner of Dacca, the 
Board of Revenue eventually ordered on the 16th. April 1909 
that separation should take place, at a sadar jama of Rs. 17,460 
odd. The zamindar,then brought the present suit,-in which 
he prays. for declarations (1) that Taluq Balasuti cannot be 
separated from his zamindari, and that the Board's order of 
the 16th April 1909 is ltra vrres ; and (2) that if it can be so 
separated it cannot be separated at the jama named, unless that 
fama is assessed according to law, which he says it has not been. 
The plaintiff originally prayed for a declaration that the ‘slag 
had become a dependent /a/ug; but this point was not pressed 
before us. The suit was dismissed in the Court below and the 
plaintiff now appeals. f . 
Two points have as we have said been argued before us. 
They are that the Board of Revenue acted without juris- 
diction (1) in making an order in 1906 when the only 


^ 
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application on which it could have been made was finally disposed 
of in 1854, and (2) in assessing the fama at a sum which has 
not been arrived at according to the method described in Reg. I 
of 1793, section ro and Reg. I of 180r, section 8. 


As regards the first point it is not disputed that the ‘a/egdar 
of talvg Balasuti, the predecessor in interest of the defendant 
made an application for the separation of the /a/ug from Pakhuria 
in accordance with the Regulations that apply to the case and 
especially within the period of limitation provided for such 
application by section 14 of Reg. I of 1801, namely, within one 
year of the date of that Regulation. The question is, was that 
application finally disposed of in 1854 ? because if it was, it was 
not open to the defendant to make a new application, on account 
of the period of limitation we have just mentioned, and conse- 
quently the order of the Board was made without jurisdiction. 
To decide this we must consider the circumstances under which 
the order came to be made. The matter was commenced by a 
petition of the 19th February, 1853, by Jadab Chandra Sarma 
Roy, who was then entitled to the Za/ug. In this he recites the 


. order of the Sadar Dewani Adalat of 1805 for assessment and 


" separation of the fa/ug, the purchase of a four annas share of 
Pakhuria by Government, an order of the 47th December, 1839 
by the Commissioner that the order of the Sadar Dewani Adalat 


should be executed at the time of the partition of the zemindari ` 


that was then proceeding, and a subsequent order of the 
a7th July, 1849, that the separation should be postponed till the 
decision of enhancement suits relating to all the /a/ugs in the 
pergahah then pending in the civil Court, and of a suit for 
assessment of revenue brought by Government in respect of 
some charlands and also until the completion of an enquiry 
whether certain Mahal lands had been improperly kept patit : 
and conclades by praying that the /a/ug might be separated on a 
Apecified jama. The application was opposed by the Collector 
of Rajshahaye, acting as the Court of Wards ou behalf of the 
zemindari, on the ground that separation should not take place 
till pending suits were decided. On this the Collector of 
Mymensigh ordered that the “application of the petitioner 
for separation be rejected, that the suit be struck off, and the 
papers be kept on the file as disposed of." The grounds for this 
order are that though the zemindar raised an objection as to 
limitation, separation could not take place unless the suits for 
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enhancement were disposed of and the lands kept patit enquired 
into ; it was therefore only necessary to consider whether the 
orders of the Commissioner to this effect had been carried out. 
Also suits for enhancement were still pending. On the matter 
coming before the Commissioner of Dacca, he found no reason 
to interfere with the Collector's order, aud therefore ordered 
“ that the application of the petitioner be rejected.” We find 
it impossible to regard these two orders as a final adjudication on 
the original application for separation. The original petition 
sets out the reasons for which the final execution of the order 
of forty-eight years hefore had been recently delayed; the 
orders do not concern themselves with any other matters, 
which except a point of limitation is not decided, and on which 
itseems that the application could not have been dismissed. 
It is true that the Collector's order is that the application 
be rejected aud the suit struck off, which is in terms a final 
decree. The Commissioner's order however is only that the 
application of the petitioner be rejected, language which 
is as consistent with a postponement of the main matter as 
itis with a final adjudication. The orders in question have 
twice attracted the notice of superior Courts, This Court in 
dealing with the last enhancement suit in 1890 says, " the Za/ug- 
dar in 1853 made another attempt to get separation, but the 
Collector finding that some suits were still pending before the 
Special Commissioner rejected the .application ". and the order 
was upheld by the Commissioner. The Privy Council in thé 
same suit say that the proceedings were carried on till 1854, 
" when they came to an end, not in consequence of the right of 
the predecessor in title of the respondent (the 4/a/ugdar) to a 
separation being disputed, but because of the intervention. of 
the Government." This seems to show conclusively that the 
rights of the Za/ugdar were not finally adjudicated on, because 
they were not disputed. The intervention of the Government,, 
represented in this matter by the Court of Wards, could not 
determine the £a/ugdar's rights, though it might have the effect 
of inducing him to abandon them, and we cannot consider that 
their Lordships meant more than that he had in fact abandoned 
them, which at that time might well be supposed to be the case. 

We hold therefore that the original application was not 
disposed of in 1854: and as the only period of limitation: 
applicable its hat contained in section 14 of Reg. I of 1801 that we 
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have already noticed, the proceedings commenced in 1906 seem 
to have been in order, Had the /a/ugdar slept on his right for 
fifty years the Court would possibly be prepared to assume that 
he had abandoned rights which he had not tried to enforce, and 
not to allow him to enforce them against a man who might have 
had good reason to suppose that they were abandoned. In the 
present case however the #alugdar has, as we have indicated, 
adduced reasons for not having put forward his claim to separa- 
tion between 1854 and 1906; and we can not consider that the 
preseat appellant had any cause to suppose that he had aban- 
doned anything. The order that the respondent sought to 
enforce in 1906 was then more than a hundred years old, but it 
had been followed by nearly a century of litigation between the 
parties to this suit and their predecessor. Tnis brings us to the 
second point that we have to consider which is, as we have said, 
whether the Board has acted without jurisdiction in assessing the 
jama of the separated £a/«g at a sum which has not been arrived 
according to the method prescribed by law. The law in question 
is contained in section 10 of Reg. I of 1793, and section 8 of 
Reg. I of 1801 ; the latter of which is practically a repetition and 
amplification of the former. -Its chief provisions as far as we 
are concerned are as follows: ** The assessment upon the portion 
of the estate to be separated shall bear the same proportion to its 
actual produce as the fixed assessment upon the whole estate may 
bear to its actual produce." Actual produce is the net annual rent 
or other produce receivable by the proprietor: it is to bs ascer- 
tained from Patwarry accounts, andif they are not to be trusted 
then from any separate accounts there may be of the zemindari 
and the mahal for three years past, provided that the officer con- 
cerned “shall adopt every] authorised measure to obtain the 
most accurate accounts procurable," and see that the accounts 
from which he computes net produce are sufficiently accurate to 
prevent any risk to Government. The first point, that arises on 
these enactments is that the description of actual produce does 
not specify the time of the production of the produce in queetion. 
Actual produce of course means produce that has been or is 
beiug realised : but in ths present case, are the Board to look to 
the produce at the time of ths original application in 1802, or of 
the final order in 1909, or at any. time between these two dates? 
The question is a simple one, though the answer is not obvious. 
It has to be decided on first impression but it is one which the 
Board of Revenue has jurisdiction to decide. They have decided 
that the time to. be looked to is, as we understand either 1802 or 
1806, at both of which dates the actual produce of the talua 
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seems to have been the same; this may in fact bea wrong 
decision but that fact alone gives us no jurisdiction to interfere 
in the matter, as we are considering only whether the Board acted 
within its jurisdiction in arriving at it. And we hold that it did. 

It then remains for us to consider whether the Board arrived 
at the amount of Rs. 17,460 in the mode prescribed by the 
Regulation. The method they followed is very clearly described 
in the order of the Board of Revenue of the 23rd March, 1909, 
and we see no reason to doubt that the surmises therein con- 
tained as to the course of business between the Collector- and 
Board before and after 1808, are as nearly an accurate account 
of what happened as it is now possible to get. Exhibit F, an 
account of the rent of the Za/ug, which appears to have been sent 
by the Collector to the Board was not before the Board at the 
time the order of 1909 was made ; but as its contents only go to 
strengthen the conclusion arrived at, this is of no immediate 
importance. In this view of the facts of the case the Patwari 
papers and separated accounts of the /a/ug and the present estaté 
were not to be had, but the Board considers that the figure of 
Rs. 17,460 which represented as Rs, 14,006 (sicca) was one of thé 
amounts suggested to the Board as the possible assessment of 
the Za/wg, was originally derived from village papers. This con- 
clusion is again one which, after hearing the arguments addressed 
to us on the subject we see no reason for doubting. And if it is 
accepted we consider that the: Board has, in the words of the 
Regulation, ‘‘ adopted every authorised measure to obtain the 
most accurate accounts possibla" and that if there is any 
inaccuracy in them it is not likely to cause any loss to the 
Government. The method followed by the Board was therefore 
according to law, and the conclusion they arrived at, lay 
within the bounds of their jurisdiction. It is argued before us that 
the Board have not made a proper allowance in respect of ressad, 
which is represented to us asa liability of the Za/ugdar. On the 
other hand it is represented as an exepmtion merely. It is'also said 
that the Board have not made proper allowance in respect of 
amounts payable for the police. These matters however are details 
on which the Board certainly had jurisdiction to adjudicate, and 
on which we have none to interfere with their decision. 

We hold therefore, that the Board acted within ‘their juris- 
diction throughout this matter. Consequently the appeal fails 
and is dismissed with costs. i 


A. N, R. C. Appeal dismissed, 
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. CIVIL RULE. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
RADHASYAM KAR 

v. 
DINOBUNDHOO BISWAS.* 

Sale, setting siiis of—Bemga. Tenancy Aot (VIII of 1888), Seo, 174 — 
Applisation, tims for, if canbe eztexded — Fraud. of eamecution-oreditor-— 
Limiistion Act (IX of 1008), Bee, 18— Jwrisdiotien, 

As section 18 of the Indian Limitation Act bas no application to a 
proceeding under section 174 of the Bengal Tenancy Aot, a judgment-debtor 
cannot get an extension of time for filing application for setting aside of sale 
under the seid section of the Bengal Tenancy Act, on the ground of fraud 
on the par; of the exeontion-oreditor, 

When a sale has taken place and no ground has been established for its 
reversal fn accordance with statutory provisions, there is only one duty 
incumbent upon the Oourt, namely, to confirm the sale in so far as the parties 
to the proceeding and the auction-purchaser are concerned, and, if the Court, 
under these circumstances, refuses to give affect to the sale, it fails to exercise 
2 jurisdiction vested in it by law, namely, to confirm the sale, and, exercise & 
jurisdiction not vested in it by law, namely, to cancel a valid and rae sale, 

Birj Mohunv. Rai Uma Nath (1) followed, 

Application for revision by the Auction-purchaser, 

In execution of a decree for arrears of rent, the disputed 
holding was sold on the 29th November, 1912 and was purchased 
by the petitioner, a third person. On the yth January, 1913, 
the judgment-debtor applied under section 174 of the Bengal 
Tenancy Act for reversal of the sale. The judgment-debtor 
explained the delay on two grounds: namely, frsf poverty on 
his own part, and secondly, fraud on the part of the execution- 
creditor. The Court below set aside the sale. 

Babus Atul Krishna Roy and Lalit Mohon Chatterjee for 
the Petitioner. 

* Wo one appeared for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order made under section 174 of the Bengal Tenancy Act. In 
execution of a decree for arrears of rent, the disputed holding 
was brought to sale on the 29th November 1912 and was pur- 


* ivil Rule No. 175 of 1918, against an order of Moulvi N, Hug, Deputy 
Callector of Kendrapara, dated the 7th January, 1913 


(1) (1802) I. L. B. 30 Calo, 8," 
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chased by the petitioner who was a stranger to the proceeding, 
On the 7th January 1913 the judgment-debtor applied under 
section 174 of the Bengal Tenancy Act for reversal of the sale. 
This application, on the face of it, was made more than 30 days 
after the sale had taken place. The judgment-debtor explained 
the delay on two grounds; namely, frst, poverty on his own 
part, and, secondi», fraud on the part of the execution-creditor, 
by reason of which, he alleged, he had been kept ignorant of the 
sale. The Court did not give notice of this application either 


-to the decree-holder or to the auction-purchaser, but set aside 


the sale. The Deputy Collector observed that although the 
application had been made after the expiry of the prescribed 
period, yet in the circumstances of the case, it was just that the 
application should be entertained and allowed. He was evidently 
moved by the poverty of the petitioner and considered that 
there was no hardship on the auction-purchaser who would get 


l „his money back with interest, or on he landlord who would get 


his tenant back, 
The auction-purchaser now invites this Court to set aside 


‘the order as made without jurisdiction. There can in our 


opinion be no room for controversy that the order must be 
deemed to have been made without jurisdiction, unless it can’ be 
held that the Court below had authority to extend the time 
prescribed by section 174 of the Bengal Tenancy Act. It was 
pointed out by their Lordships of the Judicial Committee in the 
case of Birj Mohun Thakur v. Rat Uma Nath (1), that when a 


“sale has taken place and no ground has been established for its 


reversal i in accordance with statutory provisions, there is only 
‘one duty incumbent upon the Court, namely, to confirm the sale 


„in so far as the parties to the proceeding and the auction- 


purchaser are concerned, and, if the Court, under these circum- 
stances, refuses to give effect to the sale, it fails to exercise a 
jurisdiction vested in it by law, namely, to confirm the sale, and, 
exercise a jurisdiction not vested in it by law, namely, to caneel 
a valid and operative sale. The only question which consequently 
requires consideration is, whether upon the facts stated in the 
petition, assuming these facts to be established, the Court below 
had authority to extend the time. 
The judgment-debtor alleges that the entire erecution 


proceedings have been fraudulent and that in substance he has 


"been kept out of the knowledge of the sale, and, consequently, 
(1) (1893) I. L, B, 20 Oslo, 8, 
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of his right to have the sale set aside within the period prescribed 
by law. This in substance is an allegation that the judgment- 
debtor is entitled to the benefit of the provisions of section 18 
of the Indian Limitation Act. But that section is clearly 
inapplicable to the case before us. Read with section 3 of the 
Indian Limitation Act of 1908, section 18 merely provides that 
every application made after the period of limitation prescribed 
therefor by the first schedule to the Indian Limitation Act of 
1908, shall be dismissed, unless facts are established to attract 
the operation of section 18. In the case before us, however, the 
period of limitation is not prescribed by the first schedule to the 
Indian Limitation Act. There is this further difficulty that 
clause (4) of sub-section 1 of section 29 of the Indian Limitation 
Act of 1908 provides that nothing in the Act shall affect or alter 
any period of limitation specially prescribed for any application 
by any special or local law now or hereinafter in force in British 
India. Consequently section 18 by itself has no application to 
a proceeding under section 174 of the Bengal Tenancy Act. 
This view is in accord with the principle recognised in the cases 
of Girija Nath Roy Bahadur v. Palani Bibee (1) and Akhoy 
Kumar Soor v. Bejoy Chand Mokatap (2). 

The only other point which requires consideration is, 
whether there is any provision in the Bengal Tenancy Act which 
authorises the Court to extend the time prescribed by section 174. 
The only provisions in the Bengal Tenancy Act relevant to this 
subject are contained in sections 184 and 185. Section 184 


provides that the limitation applicable to certain specified suits, . 


appeals and applications are to be found in the third schedule 


annexed to the Act. Sub-section (1) of section 185 excludes the’ 


operation of sections 7, 8 and 9 of the Indian Limitation Act of 
1877 to suits and applications mentioned in section 184. Sub- 
section 2 of section 185 then lays down that, subject to the 
provisions of Chap. XVI of the Bengal Tenancy Act, the 
provisions of the Indian Limitation Act shall apply to all 
suits, appeals and applications mentioned in section 184. 


The application with which we are now concerned was made 


under section 174, and, is not an application mentioned in the 
third schedule to the Bengal Tenancy Act. Consequently sub- 
section (2) of section 185 is of no assistance to the applicant 


under section 174. The position, therefore, is that notwith- 


standing the fraud alleged by the petitioner, he is not entitled 
(1) (1889) I. L, B. 17 Calo, 368, (3) (1902) 1, I. B. 32 Calc, 813, 
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to protection under section 18'of the Indian Limitation Act. 
Whether he had any remedy under Rule 9o of Order 21 of the 
Code of 1908 read with section 18 of the Indian Limitation Act 
of 1908, it is needless to consider now; nor is it necessary to 
consider whether he may still have a remedy by a regular suit, 
ifthe proceedings are fraudulent as alleged by him. On the 
present application, we are constrained to hold that the order of 
the Court below was made without jurisdiction. 

The Rule is made absolute and the order of the Court below 
discharged, The sale will stand confirmed. There will be no 
order for costs either in this Court or in the Court below. 


AT. M, . Rule made absolute. 





Before Sir Herbert Carnduf, Knight, Fudge, and 
Mr. Fustice Chapman. 


ICHHAMAYI AND OTHERS 
v. 
KAILAS CHANDRA MUKERJEE AND O1HERS." 
Hinds widow coecuting parmaneni loass— Lease declared tacalid— Lessee, if oan 
acquire cooupancy right—Ratyat claiming to hold at a Aged rats, if oan 
claim coowpency right. 

A person who claims the higher status of a ralyat at fixed rate can, if that 
claim is disallowed, fall back upon and establish, ifhe oan, the lower status of 
an occupancy ralyat 

Where, therefore, a permanent lease was granted by a person, who had 
only a life interest in the land, and the lease was afterwards declared invalid, 
the lessee having been in possession for more than 12 years, although he olaimed 
to be a raiyat holding at a fixed rate, could neque the lower right of & mere 
occupancy raiyat, 

Bhut Nath Nashar v, Surendra Nath Dutt (1) distinguished, 

Appeal by the Plaintiffs. 

The suit was brought for recovery of possession of certain 
plots of land and for declaration of title thereto upon setting 
aside a permanent lease granted by one Bama Sundari (sister of 
the original plaintiff) who had only alife interest in the said 
lands. The original plaintiff being dead, the present plaintiffs 
were substituted in her stead. Defendants pleaded ister akra that 
the lease was a valid one, and that at any rate they could not be 


* Appeal from Appellate Decree No. 1489 of 1909, against the decree of 
B. O. Matter, , District Judge of Murshidebad, dated 94th March, 1909 
reversing that Baba Annoda Prosad Majumdar, Monmff, 2nd court at: 
Jangipur; dated Qui March, 1908. 


E (1909) 11 C. L. J, 88; 18 O, W. N, 1096, 
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evicted inasmuch as they were in possession of the lands for more 
than twelve years and had acquired an occupancy right therein. 

Babu Gobinda Chandra Dey Roy for the Appellants. 

Babu Tarak Chandra Chuckerbutty for the Respondents. 

The judgment of the Court was as follows: . 

This appeal is preferred against the decision of a suit 
brought by a Hindu widow for recovery of possession of certain 
plots of land and for declara'ion of title thereto. The original 
plaintiff is now dead, and the appellants before us are her sons, 
who have been substituted in her stead. 

It appears that the defendants were in possession under a 
permanent lease, which was granted to them in the month of 
March, 1873, by one Bama Sundari, the sister of the original 
plaintif. It has been held that Bama Sundari had only a life- 
interest in the land, and that the permanent lease granted by 
her to the defendants was invalid, and that decision has not 
been assailed. The lower appellate Court, however, found that 
the defendants had nevertheless acquired ah occupancy right, 
they having been in possession for more than twelve years, and 
that they were, therefore, not liable to be evicted:: 

The principal point taken before us is that, as the defend- 
ants claimed to be raiyats holding at fixed rates,.they could not 
acquire the lower rights of mere occupancy raiyats, and im 
support of this contention, reliance is placed on the decision of 
this Court in Bhut Nath Naskar v. Surendra Nath Dutt (1). 
which was a Letters Patent Appeal but a reference to that case, 


and especially to the judgment of the learned Chief Justice in 


it, makes it quite clear that the decision is no authority what- 
ever for the proposition,—to our minds a startling one—that a 
person who claims the higher status of a raiyat at fixed rates, can 
not, if that claim is disallowed, fall back upon and establish, 
jf he can, the lower status of an occupancy raiyat Moreover, 
the arguments which were put forward by two of the learned 
Judges in that case and on which the appellants rely, proceeded, 
not upon general principles, so far as we can see, but upon the 
special provisions and framework of the Bengal Tenancy Act of 
1885. Butthe permanent lease with which we are here con- 
cerned, was, as we have observed, granted. in March 1873}. the 
Bengal Tenancy Act did not come into force till the ist 
November 1885; and thus it would seem that the occupancy 
right which the defendants are said to have ues under. 

(1) (1909) 180, W, N. 1025, ` uo d 
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the former law is saved by the special provisions of sec- 
tion 19 of the Act of 1885. That being so, the case is still 
leas an authority on the point now before us, and we have no 
hesitation in saying that, in our view, the learned District 
Judge was right. . 

- There remain two smaller points relating to two specific 
parcels of land included in the land in suit. First, as regards 
a plot of 6 cottas; itis contended that, as that was purchased 
by one of the defendants from the original plaintiff, the appe- . 
liants are entitled to it as her reversionary heirs Now, it 
seems to us quite clear that the appellants, who stand inthe 
shoes of the original plaintiff cannot in this suit, set up any 
such right. Their cross-appeal in respect of this plot of land 
was, therefore, rightly dismissed as being without substance. 

The second plot referred tois one of 11 cottab, and it is 
contended that, as this plot was purchased by one of the de- 
fendants from Rajabulluv, a /akkerajdar, and the plaintiffs 
do not question the Ja£&razj right of Rajabulluv and his trans- 
feree, they ought to be given a declaration as to their tenant 
right in the plot. As regards this, all we need say is that this 
was not the case set up- by them in their cross-appeal, in which 
the /Ja&Aerej right of Rajabulluv was expressly derived. We 
cannot, therefore, listen to this contention now. 

'The result is that this appeal is dismissed with costs. 
ANRC . Appeal dismissed. 


Before Sir Harry Luskingion Sts Stephen Knight, Fudge and 
Mr. Sustices Mullick. - 


NAWAB SIR SALIMULLAH BAHADUR AND OTHERS 
- E v. 
SAINADDI SARKAR AND ortzxns.* 


Linitation—Decres, ewsoution  of— Cicil .Precedurs Cods (Act V of 1908), 
Order X X1, Ruls 17—Application to file a list ef immovable properties —" 
Permission to flo—No tins fmd by Oourt—Potition for emecuiion, not 
amended within the period of limitation — Koocution. proceedings whother 
barred, ` 

A decree-holder made an application for execution of his dearee, and before 

the period of limitation had arrived he applied to the Court under Order XXI, 

Rule 17 of the Code of Civil Procedure to be allowed to filea list of immovable 

properties, The Court simply made the order “ permitted," and did not fix 


* Appeal from Ap yale ae Ae: 842 of 1911, against the order of A. H, 
Oumming, ce perah, dated the 34th April, 1911 
& of Babu aad “nae Subordinate Judge, lat Court, of 

that ot, dated the 31st, November, 1910. 
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any time within which the list was to be filed. The list was subsequently 
filed aftar the period of limitation had already run ; 


Hald, that the proceedings in execution were barred by Hottatton, 
inasmuch as the provisions of Order XXI, Rule 17, Bub-Rule (d) were not 
complied with and the naceseary formalities were not oarried out within the 
time presoribed by law. i 


Appeal by the Decree-holders, 

Application for execution. 

The facts will appear sufficiently from the judgment. 
Babu Surendra Nath Guka for the Appellants, 


Babus Biraj Mohan Mojumdar and Upendra Kumar Roy 
for the Respondents. 


The judgment of the Court was as follows: 
We have before us an appeal against an order of an 
appellate Court modifying a decision of the lower Court dated 


the 21st November 1910, by which execution proceedings in 
that Court were dismissed. The substantial question before us 


is whether the proceedings in execution were barred by. 


limitation, Before the period of limitation had arrived, the 
decree-holder applied to the Court to be allowed to filea list of 
immovable properties which he had not filed till then. The 
application was one under Order 21, Rule 17 of the Civil Procedure 
Code, on which the Court could make an order under Rule 17. 
It was open to the Court to reject the application, or to allow 
the list to be filed then and there or within a time to be fixed 
by the Court. The Court as a matter of fact did none cf these 
things. It simply made the order “permitted” which we 
must take as being an order to the effect that the list might be 
filed at any time. Subsequently, however, the list was filed ; but 
by that time the period of limitation had already run. The only 
way in which the effect of limitation can Le excluded in this case 
is under paragraph (2) of Rule;17 of the Civil Procedure Code ; 
but in this case the application has not been amended according 
to the provisions of sub-Rule (1), because no time was üxed by 
the Court within which the list was to be filed. On looking into 
the facts of the case, it appears that this error was due to the 
fact that the application was made within a very short time 
ofthe expiration of the period of limitation, and it was not 
brought to the notice of the Court that there was any question of 
limitation ; and had the list been filed before the period of 


June, L. 
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limitation the present objections would not have arisen. We , 
must however hold that the law was not complied with and ' 
as the necessary formalities were not carried out within the time 
preséribed by law, we must uphold the judgment of the appellate 
Court and, dismiss this appeal with costs. The hearing fee, 
two gold mohurs. 


A, N. R C. i Appeal dismissed, 
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Before Sir Lawrence Fenkins, K. C. I. E., Chief Fustice 
and Str Asutosh Mookerjes, Knight, Fudge. 


GOSSAIN DAS KUNDU AND OTHERS Orvir, 
v. rage 
MRITTUNJOY AGNAN SARDAR AND ANOTHER. ecce 
"Bala certificate — Consirnction—Bourdary— Area, Nay; 49 
In tha sale oartifloate the boundaries of parcels sold were set out in detail, 
Tn the case of each parcel the area also was stated : 
Held that the purchaser took the plots as defined by the boundaries, and 
if within those boundaries there was more or less of land than tbat stated In the 
fale certifloate, he obtained & title to whatever was contained within those 
boundarias. 
Appeal by the Plaintiffs. 
Suit for ejectment. 
The defendants mortgaged certain land to the plaintiffs, The 
plaintiffs sued on their mortgage, obtained a decree, sold the land 
in execution and purchased it themselves. They subsequently 
* obtained possession. They alleged that they were subsequently 
dispossessed by the defendants and hence they brought this suit. 
The defendants owned other lands in the vicinity ; and the 
only question that arose was whether the disputed land lay 
within that purchased by the plaintifs in execution of their 
mortgage decree. 
7 The suit was dismissed in appeal by the District Judge and 
tho appeal of the plaintifs was dismissed on the 21st April, 1911, 
by Mr. Justice Coxe. 
Babu Foy Gopal Ghosha for the Appellants. 
Babu Surendra Nath Ghoshal for the Respondents, 
The following judgment was delivered by 
Coxe J.—The defendants in this case mortgaged certain 12931 


land <o the plaintiffs. The plaintiffs sued on their mortgage, April, 
obtaired a decree, sold the land in execution and purchased it 
themselves, They subsequently obtained possession. They 
allege that they were subsequently dispossessed by the defendants 
dnd hence they brought this suit. 

The defendants own other lands in the vicinity: and the 
only question that arises in the suit is whether the land in suit 
lies within the land purchased by the plaintiffs in execution of 
their mortgage decree. 


* Letters Patent Appeal No. 104 of 1911, against the decision of Mr. Justice 
Coxe, dated the 91st April, 1911, in Appeal from Appellate Decree No. 44 of 
1910, against the decree of E. E. Forrester, Esq, District Judge of Midnapur, 
dated she 15th Beptember, 1909, reversing that of Babu Lut Behari Ohatterjee, 
Munsi?t, 4th Court, of Midnapur, dated the Slat August, 1908, 


ra 
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The suit has been dismissed in appeal by the learned District | 
Judge and the plaintiffs appeal. ` 

It is argued on their behalf that the District Judge was 
bound to come to a finding whether the land in dispute lay 
within the boundaries of the plaintifs’ sale-certificate and was 
not entitled to dismiss the suit on the ground that the area in 
the plaintiffs’ possessiou was in excess of that mentioned in the 


"sale-certificate. 


., There is no doubt that if the learned District Judge had 
dismissed the suit merely on the ground that the area in the 
plaintiffs’ possession was greater than that stated in the sale- 
certificate, his decision could not be supported. But though I 
must concede that his language admits of some doubt as to his 
meaning, I do not think that this was what he intended to find. 
Hesaysat the end of his judgment that “the plaintiffs are 
entitled to lands within the four corners of their sale-certificate 
as far as may be. That they have got in my opinion and they 


` „are entitled to nothing more." This certainly is a finding that 


the plaintiffs are in possession of the land included within the four 


- corners of their sale-certificate. Further back he remarks: 


" All that the map and report prove is that the plaintiffs have 
got possession of 66 bighas as representing 64 bighas of plot 1 of 
their sale-certificate and that there has been a confusion of 


' boundaries between the Chackran and rent-paying lands of the ^ 
: defendants." This, in the learned District Judge's opinion, was 


all that the map and report of the Commissioner proved. "They 
did not therefore prove in his opinion that the land described 
by the boundaries in the sale-certificate was identical with the 
disputed land. The words “all that the map and report prove” 
must mean that, in the learned District Judge's opinion they 


' proved nothing else, and did not establish that the land included 


in the sale-certificate could be identified by the boundaries in 
the sale-certificate. 

Reading the judgment as a whole, the District Judge's 
opinion appears to have been that on the evidence before him, 
he could not sufficiently identify the land covered by the sale- 
certificate and that is a decision with which I cannot interfere. 

Plot No, 1 of the sale-certificate was bounded on the east 
and the north by the Chakran lands of the defendants so that it is 
easy to understand that the learned District Judge may not have 
been able from the Commissioner’s map and report to locate the 
exact position of the land covered by the sale-certificate, 


Vor, xviii HIGH OOUZT. 


I think, therefore, that the appeal fails and must be dis- 
missed with corts. 

Against this decision, the plaintiffs preferred an appeal under 
section 15 of the Letters Patent. 

Bahu Mohini Mohon Chatterjee for the Appellants. 

Babu Surendra Nath Ghoshal for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal under section 15 of the 
Letters Patent from a judgment of Mr. Justice Coxe. The 
plaintiff, now appellant before this Court, purchased certain pro- 
perties at a sale held in execution of a mortgage on the 24th of 
November, 1900. His case is that the lands in dispute are com- 
prised within the boundaries of the parcels which he purchased 
on that occasion. The Court of first instance appointed a Com- 

„missioner who made a survey aud prepared a map, and the 
Court found that parts of the lands in suit were included in the 
boundaries as given in the sale-certificate. In this view it gave 
the plaintiff a decree. On appeal that judgment was set aside by 
the District Judge, and the decree of the District Judge has been 
confirmed on appeal by Mr, Justice Coxe. 


On bebalf of the appellant it has been argued that in the 


present instance the boundaries must prevail over the areas 
mentioned in the sale-certificate, There can be no doubt 4s to 
the correctness of this contention. The boundaries of the sevetr 
parcels mentioned in the sale-certificate are set out in detail. In 
the case of each parcel the area also is stated. It is clear that 
the purchaser took the plots as defined by the boundaries, and if 
within those boundaries there is more or less of land than that 
stated in the sale-certificate, he has obtained a title to whatever 
is contained within those boundaries. But this view has not 
been accepted by the District Judge. 

This appeal must therefore be allowed, the deus of 
Mr. Justice Coxe set aside, and the case sent back to the District 
Judge in order that the appeal may be reheard. The District 
Judge must determine the boundaries of the plots as given in the 
sale-certificate and then ascertain whether the lands claimed 
by the plaintiff are comprised in these boundaries. If they are 
comprised as alleged, the plaintiff is entitled to them. 

We may add that this is emidently a case which the parties 
may do well to settle, and when the case goes back to the 
District Judge, they may, we trust, see their way to settle it. 

Costs will abide the result, 


A. T. M. Appeal allowed : case remanded. 


May, 29. 


1910, 


ener 
Norember, 30, 
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Before Sir Lawrence Venkins, K.C. LE., Chief Sustice, and 
Str Asutosh Mookerjee, Knight, Fudge. 


DINA NATH DAS AND OTHERS 
v. 
GANESH CHANDRA SAHA AND OTHERS.* 
Burdon of proof — Plaintiffs title admitiod— Defendant claiming subordinate 
interest derogatory to that title. 

The plaintiff claimed a piece of land as belonging to him. The defendant 
did not deny the plaintiffs title, but said that he had a subordinate interest 
(ris. raiyati interest) under the plaintiff: 

Held, that when the title of the plaintiff was not conteated, it was on the 
defendant to prove his subordinate interest which was sald to derogate from 
that title, 

Appeal by the Plaintiff. 

Suit for ejectmemt. 

The plaintiffs sought to recover certain piece of land as™ 
their &Aas patit land. The defendants set up a jote right in 
respect of that plot and asserted that they held their tenancy 
under the plaintiffs for which they paid rent. The Munsiff 
decreed the suit, but the Subordinate Judge reversed that 
decision on appeal. The plaintiffs then preferred a second appeal, 
which was heard by Mr. Justice Caspersz on the 30th November, ^. 
1910, who affirmed the decision of the Subordinate Judge by 
the following judgment : 

Casperss J.—The land involved in this litigation is a goba 
or ditch covered by dag 707. The plaintiffs sought to recover 
possession of the doóa on the allegation that it was their sas 
patit land. The defendants, on the other hand, set up a jote, 
right in respect of that plot, and asserted that they held their 
tenancy under the plaintiffs for which they paid rent, at first, 
Rs. 4-2 which was subsequently incresed to Rs. 4-8, the 6 annas 
representing the rent of the plot added to the original area 
ofthe holding. There was a previous rent suit between thd 
parties in which the plaintiffs sougbt to recover rent at the 
original jama of Rs. 4-2, and that suit was decreed at that rate; 
but there is a concluding observation in the judgment of the 
appellate Court that the question of land appertaining to the 


holding will be left open. 
The principal piece of evidence on the side of the defendants 


* Letters Patent Appeal No. lof 1911 from the decision of Mr. Justice 
Caspers, dated the 80th November, 1910, in Appeal from Appellate Decres 
No, 404 of 1909, against the decree of Babu Lalit Kumar Bose, Subordinate 
Judge, ard Court, ot T of Tipperah, dated the 4th December, 1808, reversing that 
of Babu Hem 0 , Munslff, 3nd Court at Brahmanbaris, dated the 


5th July, 1907. 
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then, as now, is Exhibit B, a da&Ai/a (rent receipt) pur- Orv, 
porting to have been granted by the plaintiff's son in which 1913. 
plot 707 was specified among other plots. The first Court Dina Math 
thought the dathila to be not genuine and refrained from * 
Ganesh Obandra, 


deciding the further question, namely, whether the dakhtla is eae 
binding on the plaintiffs. The Muosiff decreed the plaintiffs’ suit, Oasperes, J. 
but the Subordinate Judge has reversed that decision. TN 

Iu second appeal, the contentions are,three in number, first, 
that the Subordinate Judge has wrongly thrown the onus on the 
plaintiffs, and that he is ia error ia saying that there was no 
evidence on the plaintiffs’ side on the question of parcel or no 
parcel; secondly, that the previous decision inter partes is, 
virtually, res judicata on the question whether the plot 707 
formed part of the defendants’ tenancy: and sherdly, that the 
Subordinate Judge has not decided whether the receipt, if 

r” genuine, was binding on the plaintiffs. 

With regard to the first contention it is argued that the 
facts of this case differentiate it from Aajendro Kumar Bose v. 
Mohim Chandra Ghose (1) and my attention has been called to 
the decision in Manda Lal Goswami v. Sajnesmar Halder (a), 
which distinguishes the decision first cited. Reference has, also, 

^ been made to the case of Narsing Narain Singh v. Dharam . 
Thakur (3). These cases were considered by this Court in a 
decision to which I was a party Baratk Kamal Saki v. Lilhs 
Christian (4), and, ia the circumstances of that case, it was held 
that the onus lay on the defendants to prove their occupancy 
right. Ithink that when the relation of landlord and tenant is 
admitted and has been proved between the parties to the present 
litigation, any further questions as to the jama and area held by 
the defendants under the landlords do not refer to the status of 
tenancy but rather to the contract between landlord and tenant. 
The relation of landlord and tenant exists, whatever may be the 
precise area of land in respect of which it is continued, whether 
it ba more land at one period of time or at another, less land. 
That does not affect the relationship existing which involves.the 
obligation to pay rent. The further question, therefore, as to 
whether plot 707 is part of the defendants’ tenancy ought to be 
decided on the general principles laid down in Aajendro Kumar 
Bose v. Mohim Chandra Ghose (1). The ordinary rule is that 
the plaintiffs must establish his own case and make it strong in 

(1) (1894) 3 0. W. N 763. (8) (1904) 9 O, W, N. 144, 
(2) (1901) 6 0. W. N, 105. (4) (1918) 8 O, L, J, 170, 
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order to disturb possession of a long duration. It has been 
found in the present case that the defendants are in possession 
of this plot. They are willing to pay rent for the same, and it 
lies on the plaintiffs to show that the land is not raiyati but &Áas 
patit. lam not quite sure what the Subordinate Judge meant 
by saying that there is no evidence on the plaintiff’ side; but I 
apprehend his remark was on the question of parcel or no parcel, 
The evidence was in favour of the defendants’ case, and the 
principal item of evidence, which I have already mentioned, was 
the rent receipt (Exhibit B), and that of course, was produced 
by the defendants, I, accordingly, overrule the first contention 
raised on behalf of the plaintiffs appellants. 

On the second contention, if res judicata, I observe that it is 
put somewhat differently in the grounds of appeal, but, taking it 
to be that the present suit is concluded by the finding in the 


plaintiffs! rent suit, I do not think that any effect can be given “ 


to such a contention. I have already said that the question as 
to the land of plot 707 being part of defendants’ jote was left 
open in the judgment of the appellate Court. That is the precise 
point which has now come up for final adjudication. As observed 
in the case of Dwarka Natk Roy v. Ram Chand Aich (1), by. 
Sir Francis Maclean, Chief Justice * The issue determined in the 
previous suit (rent suit) was whether the relationship of landlord 
and tenant existed at the time when that suit was instituted 
between the present plaintiff and the then defendant, and whether 
the then defendant was liable for the amount then claimed as rent. 
That issue was-decided againt the present plaintiff and that ques- 
tion must be treated as res judicata as against the plaintiff and in 
the defendant's favour. But the relief sought in the present suit 
is absolutely different from the relief sought in the previous suit. 
The present issue is whether the land in dispute belongs to the 
plaintiff.” I have already explained that the question, as to the 
inclusion or otherwise of plot 707 within the holding is not one 
affecting the relation of landlord and tenant. The decision of 
the Full Bench I have quoted is opposed to the contention of 
res judicata now raised, and I follow it in the present case. The 
second contention is accordingly negatived. 

With regard to the third and last contention, that the 
Subordinate Judge did not go into the qusstion whether Exhibit 
B is binding, having been given by the son of plaintiff No. r, 
I have carefully considered whether it is necessary to send back 


~ (1) (1899). L, B. 36 Calo. 438. 


M 
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‘this case for the lower appellate Court to record a finding on Orvir. 
that point. But on consideration I think it is not necessary. It 1918. 
has been common ground between the parties-to this litigation Dt > Nath 


that the plaintiff's son collected rent and granted receipts. It 
has been found by the Subordinate Judge, on examination eae 
of the receipts, and on the evidence of a certain doctor, that Oasperes, J. 
Exhibit B is perfectly genuine, and, inasmuch as plot 707 is nd 
included within that da£A:/a, I think the plaintiffs must be 
deemed to have failed to make out any exclusive title to that 
plot, as forming part of their kkas pat? land. 

In these circumstances this appeal fails and is dismissed 
with costs. 

Against this decision, the plaintiffs preferred an appeal under 
section 15 of the Letters Patent. 

Batu Harendra Narayan Miller for the Appellants. 

Babus Tarakishore Chowdhury aud Gopal Chunder Das for 
the Respondents. 

The judgment of the Court was delivered by 


Jenkins C. J.— This is an appeal under the Letters Patent June, & 
from a judgment of Mr. Justice Caspersz who has confirmed the 
decree of the lower appellate Court. The argument before us 

^is that Mr. Justice Caspersz's judgment is erroneous, because he 
has failed'to observe that the Subordinate Judge wrongly cast 
the onus of proof on the plaintiff, The facts of the case are 
these: The plaintiff claims the piece of land in suit as belonging 
to him. The defendant does not deny the plaintiff’s title, but 
says that he has a subordinate interest under the plaintiff, and 
an interest in derogation of the plaintiff's right to possession. 
On that statement it is clear how the onus would lie :—It is- 
on the plaintiff to establish his title; and that title is not 
contested. "Therefore it is on the defendant to prove his subordi- 
nate interest which is said to derogate from that title. If we 
had thought that the learned Subordinate Judge had not so 
treated the case, we should certainly have been compelled to 
interfere with the judgment now under appeal. But we agree 
with the judgment of the Subordinate Judge which affirmed, 
on the facts and in particular the long possession, that this piece 
of land was a part of the defendant's jote under the plaintiff. 
The learned Subordinate Judge treated the question properly 
as one of parcel or no parcel, and on this evidence he said this 
disputed piece of land fell within the ambit of the jote. No 
doubt he. says that the plaintiff has not ‘any evidence op hig 


t. 
Ganesh Chandra. 


548 


OIIE. 
1918 
—— 
Dina -Nath 
v. 
Ganesh Chandra. 
Jenhins, O. J, 
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side, but as I understand that remark its significance is that 
there is nothing to controvert thé evidence on which the defen- 
dant relies: so that in this reading of the case the learned 
Subordinate Judge did recognize that the onus was on the 
defendant to show that the disputed piece of land fell within 
his joe, and on the evidence he was satisfied that such proof 
had been adduced by the defendant and that it had not been 
rebutted by the plaintiff. In that aspect of the case there was 
no error of law in the judgment of the lower appellate Court 
or in the judgment of Mr. Justice Caspenz. We must 
accordingly dismiss the appeal with costs. . 

A. T. M. Appeal dismissed. 


Before Str Lawrence Jenkins, K. C. T. B, Chief Fustice, and 
Sir Asutosh Mookerjee, Knight, Fudge. 


GANPAT MARWARI wa 
v. 
BALMAKUND BEHARA AND ANOTIER.* 
Burden of proof—Joint family — Separation, 
Where a family is joint and a swolews exists the oxws is on the party 
setting up a case of separate property. 

Appeal by the Defendant. š . À 

Suit by two plaintiffs for recovery of Rs. 1,000 deposited by 
their deceased brother with the defendant banker. It was found 
as a fact by the lower appellate Court that the three brothers 
were joint when the money was deposited and that the deposit 
was derived from joint funds. 

The Court of first instance found that the money was not 
joint family property, that as the deceased brotber's widow was 
alive, the plaintiff had no right to sue and that the money had, 
in fact, been repaid. The result was the dismissal of the suit. 
The lower appellate Court reversed all those findings and decreed 
the suit. . 

The appeal came on for hearing on the 15th December, 1911, 
before Mr. Justice Carnduff, who on the szoth December, 
delivered the following judgment. - 

^ QOarnduff J.—This was a suit brought by the two 
plaintiffs for the recovery of Rs. 1,000 admittedly deposited 
by their deceased brother, Radhasham- Bebara, with a 


* Letters Patent Appeal No. 6 of 1912, against the decision of Mr. Justice 
Carnduff, dated the 20th December, 1911, in Appeal from Appellate Dearea 
No.-1808 of 1909, againat the decreas of L. O. Adami, Esq, District Judge of 
Cuttack, dated the 95th May, 1909, reversing that of Babu Purna Chandra 
Mitra, Subordinate Judge of Sambelpore, dated the 19th February, 1907, - 
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-banker. In the Court of first instance it was found that the €ivir, 
money was not joint family property, that, therefore, 1918. 

Y pss à : Tin ; iden 
Radhasham's widow being alive, the plaintiffs had no right to Ganpat M i 
sue ; and that the money had, in fact, been repaid. Asa s. 

Balmakund Behara, 


result the suit was at first dismissed. The learned District Judge 
has, however, reversed all the above findings and decreed it; Caruduf, J. 
and the defendant banker has now preferred this second appeal. mS 


The District Judge's decision is attacked mainly with 
reference to the law he has enunciated as to the presumption in 
favour of a- Hindu family being joint and property in the hands 
of a member of it being family property. He has, it is said, gone 
too far in throwing the onus entirely on the appellant and 
holding that it is to be presumed, not only that Radhasham was 
joint with his brothers, the respondents, when the money was 
deposited by him, but also that the deposit was derived from 

fjoint funds. The contention is that, in circumstances such as 
those of the present case, the ordinary presumption of Hindu 
law does not arise ; and in support of it I am referred to Ram 
Peshad Singh v. Lakhpatt Koer (1) and Gawmns Singh v. 
Bhagwati Koeri (a). In these cases this Court undoubtedly 
expressed the opinion that, when there is separate residence, 
ent messing and separate worship among the members of a 
Hindu family, the presumption based on the theory of the 
normal condition of such a family “can hardly be said to hold 
good" or, in the words used in the later case, “falls to the 
ground"; the contrary presumption then arises: aud it rests 
on the party who alleges continuance of indivision in spite of 
severance in these particulars to establish his allegation. Now, 
in each of these instances this Court was dealing with the facts 
in a regular appeal and what was held was simply this, 
that the facts found as to cesser of commensality and so forth, 
being themselves inconsistent with the normal state of a Hindu 
family, were sufficient, prima facie, to show separation and 
shift the burden of proof on to the side asserting that the family 
had nevertheless remained joint. Jointness is, I imagine, 
becoming almost daily less and less the rule, and the presumption 
under consideration is, amid the changing conditions, and in 
response to the natural demands, of a progressive society, 
steadily losing strength, in the sense that it is more and more 
easily rebutted as time advances. It may well be that it will 


1 n B. 80 Oalo. 881 (244) ; 7 0. W. N. 182; T. B 50L A. d, ' 
t) 1909) 8 I. O, 984 (R. A. 296 of 1906). s 
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Civ, disappear altogether some day perhaps at no distant date; 
1018. but I can find no authority either in the rulings cited or 
Ganpat Marwari elsewhere such as to justify me in holding to-day, that there 
aro cases in which it does not exist at all and is not, so to speak, 
— the starting point. On behalf of the appellant it has, indeed, 
Oarnduf, J. ^ been conceded that no fault can be found with the learned 
i District Judge’s initial observation that the onus of proving 
that the three brothers were not joint lay upon him. But it is 
argued that the Judge misdirected himself when he proceeded 
to lay it down that it was also to be presumed that the money 
doposited was derived from the joint funds, and that he was 
wrong in dismissing the suit because the defendant bad failed 
to prove affirmatively that it was self-acquired property. In this 
connection reference is made to the case of Dwarka Prosad v. 
Ragkuber (1) in which Beaman J. has held that “it is not a 
presumption of the Hindu Law that every member of a jointz 
Hindu family, found to be in possession of property at his death, : 
has necessarily acquired that property as a member of the joint 
family and so imprinted upon it, the character of joint Hindu 
family property.” But the learned vakil for the appellant has 
overlooked the fact that Mr. Justice Beaman at once goes on to 
observe that, before that presumption can be made it lies 
upon the party so alleging to prove that there was at least aT 
nucleus of joint family property out of which the property 
ultimately acquired by an individual member may be said to 
have grown.” Here it is obvious, and cannot be denied, that 
there was such a nucleus ; and, therefore, the Bombay case really 
does not help the appellant. My conclusion, then, is that the 
learned District Judge made no mistake in this connection and 
that his findings of fact conclude this part of the appeal. 
It is next contended that, even ifthe family were joint and 
Radhasham acting as manager, his discharge in respect of the 
sums paid before his death was good and sufficient to hind 
the family: and the appellant relies for support upon the 
recent decision of the Judicial Committee in Kishen Parshad v. 
Har Narain Singh (1) by which it has been settled that the 
manager on behalf of a joint Hindu family of the family banking 
business can not only enter into contracts and give discharges 
so as to bind his co-parceners, but also sue and be sued alone 
without the joinder of the other members of the family. This 
contention seems to me to be right : otherwise no bank could 
(1) (1910) 18 Bom. L. R. 188. "EU M I. 4. 45; 9 O. L, J, 158 ; 


*. 
Balmakund Behara, 
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with safety honour cheques drawn by its Hindu clients against 
their deposits and business on modern lines would be impossible. 
But unfortunately for the appellant the lower appellate Court hzs 
found that his plea of repayment has not been proved, and 
he is again concluded by a finding of fact which, so far as I can 
see, cannot be questioned on second appeal. ` 
The last point made is as to the construction placed on a 
certain e&rarnama (Ex. 1), upon which the learned District Judge 
bas relied as proving, ‘almost, if not quite, conclusively ” 
that the brothers were joint a fortnight before the death of 
Radhasham. In this document, which was signed by all three 
brothers, it was agreed that, "there having been serious 
disputes about the partition of the whole of their movable and 
immovable joint properties and there having been no settlement 
about the said partition,” a punch was to be appointed to settle 
the dispute by arbitration. This, it is argued, instead of 
Aadicating jointness on the date of the document, points to 
there having already been some sort of a partition regarding 
which disputes calling for settlement by arbitration had arisen. 
It may be that there is something to be said for this construc- 
tion ; but it bas long since been established. See the well-known 
and frequently cited ruling of Couch, C. J. and Glover, J. in 
owbut Singh v. Chutter Dharee Singh (1) that the misconstruc- 
tion of a piece of documentary evidence such as this is not a mis- 
take of law upon which a second appeal will lie. Moreover, the 
suggestion that the efrarnania ought to be construed in this way 
is made for the first time in the course of the argument before 
me, the theory of the defence having hitherto been that it was an 
agreement to separate which at once operated as a separation. 
For all these reasons I find myself unable to yield the point. 
In the result, I am of opinion that this second appeal must 
be dismissed with costs. ; 
Against this decision, the defendant preferred an appeal 
undér section 15 of the Letters Patent. 
Babu Fogendra Chandra Ghose for the Appellant. 
Babus Sarat Chandra Roy Chowdhry and Biraj Mokan 
Mojumdar for the Respondents. 
The judgment of the Court was delivered by 
Jenkins C. J.—This is an appeal under the Letters Patent 
from a judgment of Mr. Justice Carnduff confirming the decree 
of the lower appellate Court. 


Z (1) (1878) 19 W, B, 233. 


Juna, D, 
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The suit is one brought by two Hindu brothers against 
banker, and their case is that their deceased brother Radhasham 
had deposited with the banker Rs. 1,000, and that by reason 
of this brother's death, the whole of this Rs. 1,000 vested in 
them as survivors. 

The defence of the suit was that the Rs. 1,000 was deposited 
with the defendant by Radhasham, and that at that time 
Radhasham was separate from his brothers, so that this was 
his separate self-acquired property. 

This defence succeeded in the Court of first instance. The 
decree of the first Court was, however, reversed by the lower 
appellate Court, and the question before Mr. Justice Carnduff, 
as now before us, was whether that decree should have been 
reversed. 

It was found by the lower appellate Court that Radhasham, 
and the two plaintiffs were joint. That was based not only on 
the presumption of the jointness of a Hindu family, for thes 
Judge goes on to discuss evidence which convinced him of the 
joint state of the family. That inference was justifiable and it 
is not open to us in second appeal to interfere with it. 

It has been laid down consistently and it may be said to 
have been laid down authoritatively by the Privy Council in 
Anandrao Ganpatrao v. Vasantrao Madhavrao (1) that where 
a family is joint and a nucleus exists, the onus is on the party 
setting up a case of separate estate. We have here one of 
those two factors established beyond dispute, the family was 
joint. There is the further question, was there a nucleus ? 
Mr. Justice Carnduff's finding on that point is distinct, and the 
indications in the evidence appear to support that conclusion. 
It is true that the matter has not been discussed by the lower 
appellate Court with detail and clearness. But there is an 
explanation of this. As I read this litigation, the real question 
at issue between the parties, was whether Radhasham was 
separate from his brother and whether the Rs. 1,000 wag his 
self-acquired property when it was deposited with the banker. 
The conclusion to which I come is that not only has the 
family been conclusively held to be joint, but also that there 
was a nucleus and that the defendant failed to discharge the 
onus cast upon him. Reliaoce has been placed upon the agree- 
ment of the 13th of July 1906 as showing that at any rate 
there was a partition at that time. Assuming that to be so, 


(1) (1807) 5 O. L, J. 888 (889) ; H C. W. N, 478 (486) 
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it would not carry the whole of the Rs. 1,000 to the widow of 
Radhasham. The utmost that could be said would be .that 
she should have been joined asa party: But for reasons pro- 
bably closely allied to those I hive indicated as an explanation 
of another defect in this case, no objection was taken to her 
not being joined. In the circumstances we do not think that 
we ought to give effect to this objection which has not been 
taken in any course of the proceeding and has emerged merely 
as the result of discussion in the course of the argument in this 
Court. 

For these reasons, therefore, we must dismiss the appeal 
with costs. 
A. T. M. Appeal dismissed. 


Before Str Lawrence Fenkins, K. C. J. E., Chtef V ustice, 
and Str Asutosh Mookerjee, Knighti, Fudge. 


BHAIRAB CHANDRA NASKAR AND OTHERS 
v 


KADAM BEWA.* 
Limitation — Forfeiture— Denial of landlord's title—Lamitation Act (XV 
of 1877), Soh, II, Arts. 143, 144. 

A guit for possession on the ground of forfeiture for repudiation of the 
title of the plaintiff is govornod by Article 14i and not by Artiola 148, Sch. II, 
of the Indian Limitation Act. 

Appeal by the Plaintiffs. 

Suit for ejectment. 

In 1894 the predecessor in title of the appellants sued the 
respondents for arrears of rent of the homestead land. On that 
occasion the respondents in their written statement denied the 
relationship of landlord and tenant, and the suit was eventually 
dismissed on the 4th December, 1895, on the ground that the 
relationship of landlord and tenant had not been established. 
The present suit was brought more than I2 years after the filing 

“of the written statement, but within 12 years of the passing of 
the decree of dismissal above referred to. The lower appellate 
Court held it was barred by Art. 143, Sch. II of the Indian 
Limitation Act'and this decision was affirmed in second appeal 
by Mr. Justice Carnduff on 4th December, 1911. 


* Letters Patent Appeal No 98 of 1012, against the decision of Mr. Justice 
Oernduff, dated the 4th December, 191], in Appeal from Appalto Deoree 
No, 821 of 1909, against the decree of Babu Mobim Ohandra kar, Subor- 
dinate Judge, 2nd Oourt of 24-Parganas, dated the 35th November, 1908. 
reversing that of Babu Asutosh Mukerjee, Munsiff, 8rd Oouit, of Diamond 
Harbonr, dated the 18th July, 1908, 


O1vIL, 
1918. 
June, 10, 
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Babus Harendra Narayan Mitra (for Babu Mahendra Nath 
Roy), Krishna Prosad Sarbadhtkari and Monmotho Nath Roy 
for the Appellants. 

Babu Provas Chandra Mitter for the Respondent. 

The following judgment was delivered by 


Carnduff J.—This appeal arises out of an action in eject- 
ment in which the present appellants sued to recover possession 
of a plot of homestead land from the respondent. The suit was 
decreed by the Court of first instance, but has been dismissed 
by the lower appellate Court ; and the only point of law which 
arises, is that of limitation on which the latter Court has based 
its judgment of reversal. The point may be then briefly put. 
In 1894 the predecessor in title of the appellants sued the 
respondents for arrears of the rent of the land in suit. On that 
occasion the respondents in their written statement denied the 
relationship of landlord and tenant, aud the suit was eventually 
dismissed on the 4th December, 1895, on appeal on the ground 
that the relationship of landlord and tenant had not been 
established, The present suit for recovery of possession was 
brought admittedly more than 12 years after the filing of that 
written statement, but within 12 years of the passing of the 
decree of dismissal above referred to, and the lower appellate 
Court has held that it is barred by Art. 143 of the second 
schedule to the Indian Limitation Act, 1877, which applies in 
this case. The Article cited provides that in a suit for possession 
of immovable property, when the plaintiff has become entitled 
by reason of any forfeiture or breach of condition, the period of 
limitation shall be 12 years from the time when the forfeiture is 
incurred or the condition is broken. The learned vakil for the 
appellants contends before me that the word “forfeiture” here 
means legal forfeiture, which is something more than mere 
repudiation by a tenant of his landlord's title, He argues that 
“ forfeiture ” is defined by section 111, clause (e), of the ‘Transfer 
of Property Act, 1882, which enacts that “a lease of immovable 
property determines by forfeiture ; that is to say, (1) in case the 
lessee breaks an express condition which provides that, on breach 
thereof, the lessor may reenter or the lease shall become void; 
or (2) in case the lessee renounces his character as such by 
setting up a title in a third person or by claiming title in himaelf ; 
and in either case the lessor or his transferee does some act 
showing his intention to determine the lease." His point is that 
the “forfeiture” referred to in the Limitation Act of 1877 
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must be understood in the light of the so-called definition of the 
word in the Transfer of property Act of 1882, and that, therefore, 
limitaticn does not begin to run until the lessor or his transferee 


has done some act showing his intention to determine the lease. ` 


Assuming that the land with which we are concerned in 


this suit, is land to which the Transfer of Property Act would . 


apply,Iam of opinion that there is no warrant whatever for 
importing this provision—for section 111 (s) is much more than 
a mere " definition "—into the earlier Limitation Act. In my 
view, the ordinary meaning of the words used must be looked to, 
and a forfeiture is incurred when the condition is broken or the 
repudiation takes place, the lessor becoming entitled at that 
moment to determine the tenancy and recover possession if 
he chooses. The learned vakil has referred in the course of his 
argument to the cases of Srintvasa Ayyar v. Muthusami Pillai(1), 
Seshamma Shettati v. Chickaya Hegade (2) and Anandamoyee v. 
Lakki Chandra Mitra (3) but while the two Madras cases are 
clearly distinguishable, the language of the judgment in the 
Calcutta case seems rather to support the view I take of what is 
meant by “forfeiture.” On the other hand I think that the 
decision of this Court in the case of GooAi Sheikh v. Mathewson (4) 
although not exactly on point, is at least in entire accord with 
my construction of the Article under consideration. I am of 
opinion, therefore, that the suit has rightly been held by the 
lower appellate Court to have been barred. 

It has further been argued that Art. 139, and not Art. 143, 
is the Article applicable, and that, as this tenancy was apparently 
not determined by anything done to indicate the necessary 
intention on the part of the appellants before the present action 
was brought, the action was brought in good time. But the 
contention comes too late. The appellants’ plaint was based 
entirely upon forfeiture by repudiation, and not upon the actual 
determination of the tenancy ; the whole suit was framed accord- 
ingly, and it proceeded on that basis ; the idea now put forward 
was apparently never thought of in the first Court of appeal; 
and there are no materials before me to enable me to decide, 
when, if ever, something was done to show that the leesors 
wished to determine the lease. The suggestion before the 
learned Subordinate Judge seems to have been that the judgment 
of the 4th December, 1895, gave the cause of action, and that the 

(1) (1900) T. L. R. 21 Mad. 246, (8) (1908) 1. L, R, 88 Oalc. 880; 
(2) (1902) I L. RB. 36 Mad, 507. (4) (1947) II 0, W., N, 661, 
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Bhairab Chandra 
Kadam Bewa, 
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Orts period of limitation ought to be calculated from that date ; and ° 


1918. that suggestion was, I think, rightly rejected. It seems to me 
Bhairab Chandra to be altogether untenable. 

The result is that this appeal must stand dismissed with 
Costs. E 

Against this decision, the plaintiffs preferred an appeal 
under section 15 of the Letters Patent. 

Babu Monmotha Nath Roy (with him Babus Mohendro Nath 
Rey and Krishna Prosad Sarbadhtkart) for the Appellants. 

Babu Susil Madhub Mullick (with him Babu Provas 
Chandia Mitra) for the Respondent. 

The judgment of the Court was delivered by 


June, 10, Jenkins C. J.—We agree with the plaintiff that the case is 
not governed by Article 143 in the second schedule to the 
Limitation Act, but we come to this conclusion for a reason that 
is conclusive against him under Article 144. Article 143 does - 
not apply because the relationship of landlord and tenant does _, 
not erist and has not existed between the plaintiff and the 
defendants. It was so decided in the suit of 1894. The 
defendants have been in possession for more thau twelve years 
prior to the institution of the suit, and the circumstances of their 
possession make it manifest that it was adverse: and, therefore, 5 
the plaintifi’s suit is barred not by Article 143 but by 


*. 
Kadam Bewa, 
Oarnduff, J. 


Article 144. 
For this reason we must dismiss the appeal with costs. 
A. T. M. . Appeal dismissed. 


‘Before, Sir Lawrence Fenkins, K. C. T. E., Chief. Vusttce, and 
Str Asutosh Mookerjee, Knight, Fudge. 
RAMTARAN NAG MAZUMDAR AND OTHERS 


v 
peu HARI CHARAN NAG MAZUMDAR AND OTHERS `, 
June, 11. Partition, suit for— Plots belonging to soma oo-1harers, 


Plots belonging to some and not to all the co-sharers, cannot be aki 
into hotchpot in a tuit for partition. 


Appeal by the Plaintiffs. 
Suit for partition. 


* Tetters:Patent Appeal No. 19 of 1912, st the decision of Mr, Justice 
Coxe, dated the 20th January, 1912 in Appen Appellate Decree No $484 
of 1909, against the decree of B. Chowdhuri Esq. District Judge of 
Khulna, ‘dated the 18th August, 19( 8, mind that" of Babu Hem Chandra 
Pas Gupta, Munsiff, 1st Court at Fagerhat, dated the 29th August. 1°07 
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«The suit was dismissed by the first Court but decreed in 
appeal by the lower appellate Court. 
The appeal came to be heard on the 17th January, 1912 by 
Mr, Justice Coxe. 
Babu Narendra Kumar Bose for the Appellants. 
Babu Fadu Nath Kanjilal for the Respondents. C. A. V. 
. The following judgment was delivered by 


Coxe J.—This was a suit for partition which was dismissed 
‘by the Munsiff but decreed in appeal by the District Judge of 
Khulna, 

There are two points in the judgment of the learned District 
Judge which are attacked in appeal by the defendants Nos. 1 to 6 
and 8. The first is that the District Judge has found that a 
2 annas share only had been separated off from |the parent 
property in a previous partition and it is urged that M a 
share of 4 annas was so partitioned off. 

7 ^  tdoes not appear to me that this matter can be dealt with 
by me in second appeal. The record of the former partition is 
lost ; and all that remains is a map. The Munsiff, after consider- 
ing the evidence, came to the conclusion that the 2 annas share 
-of Sri Nath who was the decree-holder on the former occasion 
and also the s annas share of Kashiswar and Biseswar—in all 
^, annas—were partitioned off. The District Judge, on the 
evidence before him, thought that this was incorrect and that 
the share separated off was 2 annas, It is said that he mis- 
construed the map. The map, however, is a mere piece of 
evidence; and if the learned District Judge misconstrued, or 
misunderstood it, I do not think that the error is one that can 
be corrected in second appeal, Moreover, the appellants 
Kashiswar and Biseswar have not been seriously prejudiced by 
the order inasmuch as the District Judge has ordered that the 
2 annas share will be allotted to them, of which they are now in 
possession. i 

* The second point taken is that the learned District Judge 
should have ordered the two déttas which are close to the 
homestead to be brought under partition. The Munsiff found 
that these dhttas belonged jointly to the plaintiff and the 
defendants Nos. 1 to 6. The learned District Judge directed 
, that they should not be brought under partition relying on the 
caso of Syed Habibur Rasul Abul Fais v. Ashita Mohan 
Ghosk (1). 

(1) (1908) 13 0, W. N. 610. , 


1912, 
—Ó— 
January, 30. 


June, 11, 


THH OALOUTTA LAW JOURNAL, [Vor. XVIII. 


It appears, on a perusal of that judgment, that it proceeded» 
almost entirely on considerations of convenience. Those con- 
siderations in the present case, so far as the two déttas are 
concerned, seem rather in favour of the partition: It may lead 
to an unnecessary multiplicity of suits if this homestead be first 
partitioned and then another suit is rendered necessary in 
respect of the two Já:fas which are close to the homestead. I 
am not much impressed by the fact that Kashiswar and Biseswar 
are said not to be interested in this portion of the joint property. 
Certainly, on considerations of convenience, the mere fact, that 
one or two partners are not interested in a small portion of the 
whole property to be partitioned, is no reason why the partition 
should not be carried out. In most cases of that nature the 
balance of convenience might be greatly in favour of the 
partition being effected. 

It is not possible however to deal with this point by itself. 


The Munsiff, in the view that he took of the case, did not find it 


necessary to consider or discuss the question whether other 
property alleged to be joint, especially Manik Ghose's kita, 
should be brought under partition. But the learned District 
Judge, when he decided that partition should proceed, should 
have dealt with this point. Itis evident that it may affect all 


the considerations of convenience by which the partition of tHe. 


two dhstas close to the homestead may be justified. < Accordingly, 
the case, must be remanded to the District Judge in order that 
he may decide precisely, in thelight of the foregoing observations, 
wbat property shall be covered by the partition that he has 
directed. The partition will then proceed. I do not think it 
necessary to pass any order for costs in this case. 

No. 25:30 of 1908.—Now that the property is to be parti- 
tioned the learned pleader for the appellant concedes that it is 
unnecessary to proceed with this appeal. It is dismissed without 
costs. . ; 

Against these decisions, the, plaintiffs preferred an appeal 
under section 15 of the Letters Patent. 

Babu Y adu Nath Kanjilal for the Appellants. 

Babu Narendra Kumar Bose for the Respondents. 

The judgment of the Court was delivered by 

* Jenkins C. J.—This appeal arises out of a suit for partition. 
Before the Munsif the suit failed, for it was there held not only 
that the land now in suit had been partitioned but that there 
was also other s/ma/y land. The District Judge negatived the 


MX. 


Y 
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finding of a previous partition ; and, with regard to the other 
tjmalt land he said "the two dAéttas do not belong to all the 
co-sharers of this land, but only to some of them. That being so, 
they could not be brought into hotchpot." That appears to us 
to be a correct exposition of the Jaw. A point has been made 
in the High Court that the District Judge was in error in so far 
as he did not give effect to the plea that Manick Ghose's brita 
was not included in the partition, The learned District Judge 
makes no allusion to this, and at the first blush it might appear 
as though there was an error in this respect. But we have been 
referred to a map in this case which affords a complete explana- 
tion and it is that the Manick Ghose’s d41fa was a tank and so 
was regarded as indivisible. 
case before the District Judge did not, out of respect to him, 
advance any argument. with regard to Manick Ghose’s bhita, 
2 Xt appears to us, therefore, that Mr. Justice Coxe was in error 
^ in disturbing the judgment of the District Judge, Mr. Sasi 
Bhusan Chowdhury. We must accordingly set aside the judg- 
ment of Mr. Justice Coxe and restore the decree of the District 
Judge. 
The respondent.” must pay tbe costs of the two appeals in 
this Court. : 


A. T. M. 


y 
Appeals decreed. 


Before Sir Asutosh Mookerjes, Knight, Fudge, and 
Mr. Fustice Beachcroft. 


DURGA CHARAN MAHTO 
v. 
RAGHUNATH MAHTO AN» orHzss.* 
Oustom— Nentials— Proof nocessary— Lew, question of. 

Ifa party rely upon a special custom of a family, to take the suocession 
ouk of the ordinary Hindu Law, such custom must be proved to be ancient and 
continuous, 

Ramalakehani v. Bioanatha (0) followed, 

The custom must be very satisfactorily proved by evidence of paiticular 
instances, instances so numerous as to justify the Court in finding in favcur of 
the custom. 

Gopal v. Haszmant (2) followed. 

'* Appeal from Appellate Deoree No, 1170 of 1911, against the decree of 

D. H, Emgaford, Esq., Judicial Commissioner of Obota Nagpur, dated the 18th 


February, 1911, revermog that of Babu Monmotho Nath 
Banchi, dated the 18th May, 1910. 


(1) (1878) 14 Moo I A! 870; 17 W. B. 553. (3) (1879) I. L B. 8 Bom, 278. 


Doubtless, those who argued the' 


ullick, Munmff of 


1913." 
Durga Oharan 
* 


Raghifaath, E 
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P 
Whether oertain events did or did not happen, is a question of fact; but 


whether the facts so found do or do not establish a custom, is a question of 
law to be determined by the High Oourt in second appeal i 

Appeal by the Plaintif. 

Suit for declaration of title to immovable property and for 
recovery of possession thereof. ' 

The parties were descended from a common ancestor. The 
substantial question in controversy was whether the family was 
or was not governed by the rule of primogeniture. The primary 
Court passed a decree for one-third share in the family estate. 
The lower appellate Court dismissed the suit on the ground 
that the plaintiff as the youngest son of his father was not 
entitled to claim any share in the family properties. 

Babu Kshetra Mohan Sen for the Appellant. 

Babu Probodh Chunder Mukerjes for the Respondents. 

The judgment of the Court was delivered by E 


Mookerjee J-—This is an appeal by the plaintif in a suit 


for declaration of title to immovable property and for recovery- 


of possession thereof. The parties are descended from a common 
ancestor Satrughna Mahto who was governed by the Mitakshara 
School of Hindu law and died in 1846. He had three sons 
Chandi, Nageswari and Radhanath of whom the second Nages- 
wari succeeded to the estate upon the death of his father, 
Nageswari died about the year 1864 and left two tons Ram’ 
Charan and Sridhar. Ramcharan died in 1904. He had four sons, 
Krishna who predeceased him in 1896, Narayana, Gurucharan 
who died in 1906 and Durga Charan who is the present plaintiff, 
The first two defendants are the sons of Krisbna and the next 
three defendants are the sons of Narayana. The Court of first 
instance overruled the contention of the plaintiff that the parties 
were subject to the Dayabhaga School of Hindu law but found in 
his favour that he was entitled to au one-third share jn the 
family estate. This in fact negatived the defence that tbe fami]y 
was governed by the rule of primogeniture. Upon appeal, the 
Judicial Commissioner has reversed the decision ofthe Court of 
first instance and dismissed the suit on the ground that the 
plaintiff as the youngest son of his father was not entitled to 
claim any share in the family properties, The substantial 
question in controversy between the parties, consequently, is 
whether this family is or is not governed by the rule of primo; 
geniture. à 

On behalf of the respondents, it bas been contended that the 


Y 
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question is essentially one of fact and consequently not liable to Civ. 
be examiued in second appeal This proposition is in our 1915. 
opinion too broadly formulated. Whether certain events did or 
did not happen is no doubt a question of fact upon which the t 
decision of the lower appellate Court is binding upon us; but Baghunath, 
whether the facts so found door do not establish the alleged Mookerjes, J. 
custom, is plainly a question of law to be determined by this Eia 
Court. Besides, as will presently be seen, the judgment of tbe 

Judicial Commissioner is based upon evidence not admissible in 


law, and must, on tbat ground alone, be deemed unsustainable. 


mmm 
Durga Charan 


When we examine the written statement ofthe defendants, 
we find that the alleged custom is set out in the following terms: 
* Tt is the custom observed from a long time past in the families 
of the plaintiff, the defendants and other Kurmis of purgana 
Silli and other purganahs of the provinces of Chota Nagpore, 
— that the eldest son becomes proprietor of the entire village and. 
ithe remaining sons get something for their maintenance accord- 
ing to the family capacity." "This statement, it will be observed, 
does not clearly specify, whether the custom alleged is a family 
custom, or a local custom, or a class custom. Apparently the 
case .for the defence is that the alleged custom ‘falls within 

~- all three categories. 


E Tn so far as a family custom is alleged, the facts found are not 
only nor sufficient to establish the custom, but they do in reality 
negative it. It was pointed out by the Judicial Committee in the 
case of Ramalakhmt Ammal v. Sivanastka Perumal (1), that if a 
party rely upon the special custom of a family, to take the succes 
sion out of the ordinay Hindu law, such custom must be proved 
to be ancient and continuous. The rule is formulated in subs- 
tantially the same terms in ZZarperskad v. Sheo Dyal (2), namely, 
that custom is a rule which, in a particular family or in a parti- 
cular district, has from long usage obtained the force of law. 
dt must be ancient, certain and reasonable, and being.in deroga- 
tion of the general rule of law, must be construed strictly. To 
similar effect, is the statement of Chief Justice Tindal in 
Tyson v. Smith (3): It is an acknowleged principle that to give 
validity to a custom—which has been well described to be an 
uságe— which obtains the force of law and is in truth the binding 
law witnin the particular district or at a particular place of the 
persons and things which it concerns, it must be certain, reasonable 


(1) (187%) 14 M. I, A, 570; 17 W. R 553. (3) (1878) L. B. 8 T, A, 250 (385. 
i (8) (1838) 9 Ad, & E 403 431) ; 48 B R. 593 (550.) 
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O:vIL, in itself, commencing from time immemorial, and continued 
1918 without interruption.” See also  Fayidinada v. Appu (1). 
M : 
n ol Consequently, the defendants must establish that the alleged 
*. custom, if it is a family custom, has been continuous. Now, in 
Raghonath, 


ARR so far as, upon the death of the Nageawari, the property was 
Mookerjee, J. taken by Ram Charan to the exclusion of his younger brother 
d Satrughna, the circumstance is undoubtedly in favour of the 
defendants. But this solitary instance, is not by itself sufficient 
to establish the alleged custom: Sarabjit v. Indarjit (2). It is 
worthy of. note that in the case of Chandika Bakhsh v. Muna 
Atsnwar (3), their Lordships of the Judicial Committee declined 
to find in favour of an alleged custom upon evidence which 
consisted of four modern instances. As pointed out in the 
case of Gofal v. Hanmant (4), the alleged custom must be very 
satisfactorily proved by evidence of particular instances, instances 
so numerous as to justify the Court in finding in favour of the ~- 
custom. Here, as we have already said, only one instance, 
consistent with the alleged custom, has been established. On the 
other hand, we meet with instances in which the custom would 
have been recognised, if it did really exist, but the course of 
succession was contrary to the alleged custom. It is significant 
that the defendants alleged that Nageswari was the eldest son ~ 
of Satrughna and succeeded as such to his estate. The Courts 
below have found concurrently against their allegation. They 
now turn round and contend that Nageswari succeeded 
because his eldest brother relinquished his claim in his favour. 
This was not only not their case in the Court of first instance but 
is contradictory to the case sought to be then established. The 
cases of Chutiurdharee v. Telukdharee (5) and ¥estmath v. 
Lokenath (6) to which reference was made in the course of 
argument, are clearly of no assistance to the respondents, 
Consequently the alleged custom, if it is a family custom, has 
not been established. . 
The question next arises whether the alleged custom, if it be 
deemed a local or a class custom, has been proved upon the facts 
found by the Courts below. The Judicial Commissioner has 
relied principally upon a judgment of an Assistant Settlement 
Officer delivered in the course of proceedings under Chapter XII 


(1) (1881-8) I. L. B, 9 Mad. 44. 
(3) (1904) I. L. B. 27 AU, 208, 
(1901-3) L L, R. 34 All 273; L. B 29 L. A. 7. 
(4) (1879) 1. L. B. 8 Bom. 273. 
fo E 6 Mao, Bel. Hep. 325 ; 7 Ind, Deo. O. B. 910. 
6) (1878) 19 W. B. 989, 
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* of the Chota Nagpore Tenancy Act, It has been pointed out 
that the present suit was instituted on the 18th September 1909 
while the judgment mentioned was delivered by the Assistant 
Settlement Officer at the attestation stage on the 5th January 1910, 
and that the record of rights in accordance therewith was finally 
published so late as the 6th March rgrir. This fact naturally 
affects the value and importance of the decision of the settlement 
authorities, But, apart from this circumstance, it is clear that 
the judgment of the Settlement Officer has been used for a 
purpose for which it is not admissible under the law. Reliance 
might possibly have been placed upon the judgment to show 
that the custom was recognised by the revenue authorities. 
But the findings of the Settlement Officer cannot be incorporated 
into the evidence in this case and treated as practically 
conclusive between the parties. It is further worthy of note 
that the Settlement Officer relied upon information gathered by 

— him from the “eAstidar of the Silly estate. Whether the 
Settlement Officer was competent to act upon information so 
obtained, which was clearly not legal evidence, may be a question 
for consideration ; but it is plain that the Judicial Commissioner 
was in error when he based bis decision upon this statement of the 
takshildar who had not been examined as a witness in this 

^ litigation. It cannot be disputed, therefore, that the judgment 
of the judicial Commissioner is based upon material not 
admissible inlaw. But even if the material is used, how far 
does it carry the case ofthe defendants? The statement of the 
tahshildar is to the effect that the custom of primogeniture exists 
in 82 out of 84 villages comprised in the Silly estate under which 
the parties to the present litigation hold their tenancies; The 
alleged custom, treated as a local custom, is not prevalent in all 
the villages, and if admittedly it does not prevail in two of the 
villages, an inference cannot very well be drawn that it does 
prevail in the village in question. The conclusion is irresistible 
*that the materials upon which the Judicial Commissioner has 
based his decree do not justify the inference he has drawn 


from them. 
The result is that this appeal is allowed, the decree of the 


lower appellate Court set aside and that of the Court of first 


instance restored with costs throughout. 
A. T. M. Apteal allowed, 
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Before Mr. Fustice Coxe and Mr. Yustice Roy. 


ARMAN SARDAR 
v. 
SATKHIRA JOINT STOCK COMPANY 
LIMITED AND OTHERS.* 


Prorimcial Imsécenoy Aot (III of 1907), Soos. 10, 90 and £8 ol. (3)— 
Appeal— Leave by tha District Court— Occupancy holding, transferability 
of-~Holding, whether saleable or not—Judgmeni-dsbior, whether eniitisd 
to a decision before sala —Sale without ruoh decision, whether valid, 


It is proper that leave to appeal under sactioa 46 ol, (8) of the Provincial 
Insolvency Act should be given by the District Oourt when the order complained 
of is one finally deciding a question in controversy between the parties, 


An order passed in the course of proceedings under the Insolvency Aot, 
directing the sale of cartain holdings, which were ssid to be oocupanoy holdings, 
at the risk of the purchaser in case the custom of transferability was denied 
by the landlord, without ascertaining whether the contention of the judgment- 
debtor that the property was exempted by the Code of Oivil Procedure from 


. lability to attachment and sale within the meaning of section 16 of the Aot ^ 


was woll founded or not, was illegal, and the gale was liable to be set aside, 
It was perfectly open to the insolvent jadgment-debtor to raise the contention, 
and he was entitled to & decision on the point in controversy between the 
parties, i. 6, whether or.not the property was selon blo. 

Durga Oharan Mandal y Kali Prasanna Barkar (1) referred to, 


Appeal by the Applicant. ~ 


Upon an application by the applicant Arman Sardar, he was 
adjudicated an insolvent by the additional District Judge of 
24-Perganas, on the 5th February 1912; and the Nazir was 
appointed receiver of his property. Oa the roth April, 1912, 
the insolvent judgment-debtor put in a petition stating that he 
has occupancy right in the properties mentioned in the petition, 
and praying that the Nazir may not sell those properties.” 
Upon receiving the Nazir’s report thereon, the Court passed 
an order on the 24th August, 1912: " Let the holdings be sold 
at the risk of the purchaser, in case the custom of transferability 
is denied by the landlord." s 

On the 3oth September, 1912, the Court after hearing the: 
parties again passed the order that he saw no reason to disturb 
his previous order and he did not think that it was the duty 
ofthe Courtto take evidence on the point of transferability 
ofthe holdings. The properties were directed to be placed 


* Appeal from Original Order No, 576 of nm against the orders of 
A. Mellor, Esq, Additional District Judge of Twenty-four Perganas, dated the 
34th August, and the 31d October, 1913. 


(1) (1899) I. L. B, 96 Calo. 77. 
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af the disposal of the-receiver, and the insolvent's application 


was rejected. On the 3rd October, 1912, the- Court . gave 
permission to tHe insolvent to appeal -against the order of the 
24th Augustdast. The Court further saw no reason to- postpone 
the sale. Aud che properties were accordingly sold afterwards 
to the'highest bidder. The applicant then preferred the present 
appeal to the High. Court on the and December, 1912. . 
: Babus Biraj Mohan Majumdar and Dhirendra Krishna Ray 

for the Appellant. 

Babus Braja Lal Chackerbutty and Haripada € M 
for the Respondent. 

The judgment of the Court was delivered by 


Coxe J.—This is an appeal against the order of the Additional’ 


District. Judge at Alipore directing the sale of certain holdings 
which are said to be occu pancy holdings at the risk of the purchaser 
in case the custom of transferability is denied by the landlord, 

A preliminary objection is taken that no appeal lies. 
"section 36 (3) of the Provincial Insolvency Act 1907 allows an 
appealfrom any order other than those made under certain 
specified sections by leave of the District Court or of the High 
Court. In tbis case the District Court has given leave. It may 
perhaps be open to some doubt whether the District Judge 
P pau have passed this order at all inasmuch as it would appear 

from section 20 of the Act that the selling of the property lies 
within the discretion of the receiver, But there is no doubt 
that the District Judge has passed this order himself, and it 
appears to us that he acted very properly in giving leave to 
appeal, inasmuch as the order finally decided a question in 
controversy between the parties, namely, whether this holding 
could or could not be sold. 

It appears to us that the order is wrong inasmuch as belore 
the order could be passed it was necessary to ascertain. whether 
the contention of the judgment-debtor that the property was 
exempted by the. Code of Civil Procedure from liability to 
attachment and sale within the meauing of section 16 of the Act 
was or was not well founded. If this is an ordinary occupancy 
holding and there is no custom under which such holdings are 
saleable without the consent of the landlord, then it is perfectly 
open to the judgment-debtor to raise this conténtion and he is 
entitled to a decision upon it. We may refer to the decision in 
‘Durga Charan Mandal v. Kali Prasanna Sarkar (1). On the 

(1) (1899) T. L. B. 29 Calo, 727. 
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1918, 
emg 
Arman Sardar 
T. . 
Satkhira Joint 
Stock Company Ld. 


June, d. 


586 . THB OALOUTTA LAW JOURNAL. (Vor. XVIII. 


CIVIL other hand if there is such a custom or if there is not ag 
1915. occupancy holding it may well be that it is saleable in execution 
ET and that the sale is valid, But before anything further can be 
iren. ik done the District Judge must come to a decision on the point in 
controversy between the parties. 

Accordingly the appeal must be allowed and the sale set 
aside and the case will go back to the District Judge in order 
that he may come to a decision whether or not this property 
is saleable. TP 

` The costs will abide the result, We assess the hearing fee 
at two gold mohurs. 


_ Batkhira Joint 
Stock Company Ld. 


Cone, J. 


A.N. R. C. a^ Appeal allowed, case remanded, 


Before Mr. Fustice Stephen and Mr. Fustice Mullick. 
HARI MOHAN MISRA AND OTHERS 


MIR v. . 
m THE SECRETARY OF STATE FOR INDIA IN ° + 
April, 89. COUNCIL.* l 
Bengal Tenancy Act (VIII of 1885), Sees, 1048, 104F, 104 H—8Betilemeni 
‘Rest Roll, ontry in, correction of—Seoretary of State for India in 
Council, sult against—Notice—Cicil Procedure Code (Ad V of 1808), 
Seo, 50—Objection to the entry under section IHE, tohother su ficient 


Tn order to institute a suit against the Secretary of State for India in 
Oounoell under section 10iH of the Bengal Tonaney Aot for correction of an 
entry in the Sottloment Rent Roll, a formal and distinct notice setting out 
the necessary particulars ns required by section 80 of the Code of Civil Procedure 
should be given, gud in default of such notice being given the plaintiff's suit is 
incompetent and not maintainable. 

An objection made to an entry in the Settlement Rent Roll under section 
1HE of the Bengal Tenanoy Aot is not a sufficient notice within the meaning 
of section 80 of the Code. 


' Appeal by the Plaintiffs. 

Suit under section 104H of the Bengal Tenancy Act for 
correction of an entry in the Settlement Rent Roll. - 7 

Babu Fogendra Nath Mukherjee for the Appellants. 

Babu Ram Charan Mitra for the Respondent. 

The judgment of the Court was delivered by 

Stephen J.—The appellants in this case are the plaintiffs 
in a suit arising out of proceedings under part II chapter X 


cum peal from Original Decree No, 330 of 1911, against the decres of Babu 
Bran © dra Mokherjoe, Subordinate Judge of Rajahahye, dated the 17th 


February, 191}. 


April, 99. 


Vou. xvii] KigH couet, ; 
of the Bengal Tenancy Act. The settlement of rent roll was 
in progress under section 104. The publication took place under 
section 104E and the final publication took place under sec- 
tion 104F. Thereupon the plaintiffs seek to institute a suit 
under section I04H. The plaintiffs are described as tenure- 
holders in the settlement and there is no doubt that the Secretary 
of State is the landlord of the land in question which is part of a 
kkas mehal Under these circumstances the question arises 
whether the plaintiffs have given notice of their cause of action 
to the Secretary of State in accordance with section 80 of the 
Code of Civil Procedure. It is admitted that no formal notice 
under the section bas been given; but the argument on behalf 
of the plaintiffs is that their objection under section 104E 
of the final publication under ‘section 104F constitutes notice, 
of the cause of action, to the Secretary of State who was both 

( 8 party to the suit and represented by the adjudicating officer. 
This argument is in our opinion unsound, as section 80 requires 
a separate, formal and distinct notice setting out the particulars 
mentioned in the section. In default of such notice being 
given the plaintiffs suit is incompetent and has rightly been 
dismissed on this ground by the lower Court. 

f^. The appeal is therefore dismissed with costs. - 


“ANRC Appeal dismissed. 


APPELLATE C CRIMINAL, 


Before Str Asutosh Mookerjee, Knight, Fudge, and : 
"Mr. Fustice Beachcroft. : 
C. H. BOOTH 


v. i s 
^ '"  EMPEROR.* A aw ; 

- Adodaribility— Letter. self-dissarcing—Letter intercepted — Import '— Bengal 
Evci Aot (V B. C. of 1909), Secos. 3 dS, 48, 62—Ariioles intercepted 
by Customs Howse, if browgki into Bengal, EET 

A lette written by an accused person, when salt deer ving is prima faois 
evidence against him, if ıt relates distinctly to a relevant point; it is not 
necessary that it should be sigoed ; it ıs enough if it is traced to the writer, 

' and it is admismble though it may haro been intercepted or surreptitiously 

detained ard opened and nevor in fact reached tho addroemee. | , — 
R. v, Darrington (^) followed, 
^ — * Oririnal Appeal No 509 of 1918, against the order of Kr, Keys, scoond 
Presidency Magistrate of Oaloutts 
(1) (0838) 8 0, and P 418. 


5e? 


1918. 
— 
Hart mom Misra 


The Sacratany of 
Btate for India in 
Council, 


Stephen, J. 


— 


September, 1. 
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-R. v. Coeper (1) referred to. 

- The.faot that & reply from Porter & Oo. posted immediately after the 
telegram purporting to be sent by O. Barker and referring to the telegram, was 
addressed to the accused, is a relevant fact under section 11 of the Indian 
Evidence Aot and cogent evidenoe to show that the accused was the sender of 
the telegram. 

The term ‘import’ as used in the Bengal Excise Act has a very wide 
significance. K 

Though an article may be actually within the geographioal limits of 
‘Bengal, it cannot be said to have been brought in'o Bengal, if 1t has been 
intercepted at the Customs House. 


Appeal against an order of the second Presidency Magistrate 
of Calcutta, convicting and sentencing the appellant to rigorous 
imprisonment for three months and a fine of one thousand 
rupees, for importing 491 ouncés of cocaine without a license or 
pass. The appeal turned principally on the admissibility in 


,evidence of certain letter, the contents of which are fully set 


forth in the judgment. 
Mr. Fames and Babu Manmatha Nath Mukerji for the 


` Appellant, 


Mr. Pugh and Babu Fatindya Mohon Ghose for the Crown. 
C. A. V. 
The judgment of the Court was delivered by x 
th 


Mookerjee J.—The appellant C. H. Booth was charged wi 
the commission of an offence -under section 46 of the Bengal 
Excise Act, 1909, inasmuch as he had imported 491 ounces of 
cocaine without a license or pass. He was tried by the second 
Presidency Magistrate of Calcutta, convicted, and sentenced to 
rigorous imprisonment for three monas and payment of a fine 
of one thousand rupees. 

The circumstances under which the appellant was convicted 
may be briefly stated in so far as they are disclosed by the 
evidence, 

' On the`23rd January, 1913, the Customs authorities dis- 
covered a large quantity of cocaine concealed in several bales 
of old clothes which had been exported from England by 
C. Porter & Co. by S.S. Borneo for delivery to the addressee, 
one Rasu Prasad. The invoice and bill of lading for the con- 
signment had been made over by one Kalicharan Mukherjee to 
Cox & Co. in order that the goods might be cleared and passed 
through the Customs House. Kalicharan Mukherjee called at 


“the office Of Cox & Co., on the 23rd January to take delivery, and 


- (1) (1875) 1 Q.-B. D. 19 
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was taken to the Customs authorities who had already diseovered 
the cocaine secreted in the bales of clothes. What information 
„enabled the Customs authorities to make the discovery has not 
been disclosed in the evidence and is not material for the 
‘purposes of the present case. It is sufficient to state that 
Kalicharan Mukherjee was prosecuted before the Chief Presi- 
dency Magistrate and was convicted. He moved this Court and 
. obtained a Rule. The Rule has been discharged and the sentence 
affirmed, though the conviction has been altered to one^under 
section 61 of the Bengal Excise Act, namely, the offence of 
, attempting to import cocaine in contravention of the law. As 
.already stated, the bill of lading showed that the goods were 
consigned by Porter & Co., to Rasu Prasad and bore the endorse- 
ments of both Porter & Co., and Rasu Prasad. The present 
appellant had ostensibly no connection with the incident, and 
we have not been told what circumstances led the investigating 
officers to suspect that the accused was in any way connected 
with the matter. We know this much only that on the 3oth 
January 1913, an order was obtained from the Chief Presidency 
Magistrate to intercept all letters posted at Calcutta to :the 
address of Porter & Co., of London, and on the ard of February 
á similar order was obtained for the interception of all letters 
addressed to the appellant. The result was that the investigating 
Authorities intercepted a letter dated the 28th January, which 
was addressed to Porter &. Co., and had been posted onthe 
39th January. This letter does not bear the signature of the 
writer, but evidence has been given to prove that it is in the 
handwriting of the accused. The letter bas rightly been 
described by the Magistrate as a remarkable document and was 

in these terms : E 
1! 23-1-13. 


) 


“t Dear A 


There is no news to send. There was nothing from you 
this mail, and I only hope you did not send any more goods after 
the Borneo, but fear this would be too good. From very patient 
enquiries from the highest sources, I find these people were 
given away by people they had quarrelled ‘with, and so far as 
our work was concerned, there is no fault to find, The goods 
were passed by the appraisers and only examined in Messrs. 
Cox's godown on receipt of information. So, you see, had you 
only remained out here, as I arranged, we might still be carrying 
on a:good business, beside having already done 4o per cent. 


|, 569 


_ CRIMINAL, 


1918. 
Sey 
O. H. Booth 


yt 
_ Bimperor. 


. Moakerjes, J 
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better, I fnd, when my plans are not carried out, disaster 
follows, but it is idle to go over this ground again. As old 
clothes are finished witb, the question now is, what new to try. 
Isuggest remnants of cloth and also alpaca ; C in paper packets 
can be put in these rolls after a time. But I rely chiefly on 
quinine. Go to Messrs, Domoier & Co., 8 Harp Lane, London 
E. C. and ask them cost price for 1 1b., tins for export. Don't 
say, of India, because they have an agent here, or if you do say, 
for Karachi. Pack about 40 in a case, and let me have one case 
to commence with, addressed to Messrs. Smith & Co., Chemists, 
Jubbulpur. Of course, you must get another room somewhere, 
and call yourself something new—how would Allen & Co., 
Shippers and Agents, do? You should have -new stationery 
printed. I shall clear this myself, and, in future, all goods, and 
store myself as well and all will be well. Atout the third lot of 
quinine should be loaded. Unfortunately, quinine is very dear Ý 
now, but we can’t help that. Some day we may make a profit 
on the quinine also ; all you have to (do is ?] to get some C packed 
in a soldered tin, well papered inside ; having slipped the quinine 
.out of the outer paper, slip in the other tin and replace labels. 
A piece of clean wet blotting paper will remove all labels and 
enable you to do this quite easily. Better sell the press. Get 
the quinine packed in exactly similar boxes each time, nicely 
lined with paper, and don't fasten the top too tightly, but make 
all other sides very secure (with screws); this will cause 
examiners to open top lid only and the loaded tins will be at the 
bottom. I think this is a safe game. I expect our friend 
Mookherjee will get 3 months and he is making an awful outcry 
about it, Why he gave his own name, I don't know. The silly 
ass talks of appeals, and will spend thousands instead of getting 
it over.quickly. I am very sick at the accident, and fearfully 
“disappointed, but not surprised. How we shall ever get the 
present stock out, I don't know. Perhaps I will bring some 
myself some day. I can’t think of any plan to get hold of 
already shipped stuff by transferring to Madras or recalling. But 
this you would have thought out a long time ago and wil! do 
your best about.’ In a case like this, the least said the better, 
and it only remains to make fresh plans. I shall never have any 
` confidants in future—You and I only. : I sball have a safe cache 


~and sell myself according to the market ; a -little that way is 


better than a lot the old way. Unluckily, the quivine plan does 


not deal with bottles. opi you are well. 


S , - - Sincerely, 


Vor, XVIII.) HIGH COURT: 571 


. P.S.—But clear out of Bartholomew close at once. You CRIMDIAL, 
might hear from Board of Trade otherwise, not to mention India iig 
office. But they can only bluster.” 0. H. Booth 

. The first question for determination is, whether this letter * 


was written by the accused. We have on the record several TURION 
letters admittedly written by the accused, including one written Vookerjee, J. 
by him to the Collector of Customs. The Magistrate has noticed 
the extraordinary general resemblance of handwriting in the 
case of the intercepted letter and the letter addressed to the 
Collector of Customs. There is also the evidence of Mr, Hardless 
that two-thirds of the intercepted letter is in the handwriting of the 
accused, though the expert is not equally sure as to the remaining 
one-third. It is patent, however, that the whole of the inter- 
cepted letter was written by one person. We have further the 
evidence of an assistant in the Mercantile Bank who is perfectly 
familiar with the handwriting of the accused as one ofthe 

,-- customers of the Bank. We feel no doubt upon the, whole 
evidence that the intercepted letter was written by the accused. 
The next question which arises is, whether the letter refers to 
the incident of the a3rd January 1913. Upon this point, there 
is really no room for controversy. The letter plainly refers 
to the seizure of the cocaine on S.S. Borneo, and there is no 

- suggestion that there was any other consignment by the sama 
steamer which was seized about the same time. There is also 
no doubt that the “ friend Mookherjee,” mentioned in the letter, 
is Kalicharan Mukherjee who was prosecuted in connection with 
the same incident and convicted. We have, consequently, the 
two facts that the letter was written by the accused and that the 
incident mentioned therein is the discovery and seizure of the 
consignment of cocaine concealed within old clothes on S.S. Borneo 
on the 22rd January, 1913. It is obvious that the letter is, in 
these circumstances, admissible against the accused, though it 
may have been intercepted. It is well settled that a letter 
written by an accused person, when self-disserving is prima facis 
evidence against him, if it relates distinctly to a relevant poirt ; 
it is not necessary that it should be signed ; it is enough if it is 
traced to the writer, and it is admissible though it may have 
been intercepted or surreptitiously detained and opened: A. v. 
Derrington (1). . 

We have next to consider the effect of the contents of the 

letter, It has been argued by learned Counsel for the accused 


(1) (1828) 2 O, & P, 418, E 
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that the recitals in the letter do not show that the writer was 
the importer of the cocaine, and in this connection an elaborate 
argument has been addressed to us as to the relative rights of/a 
consignor and a consignee under a C. F. I. contract. The 
question raised, however interesting it may be, does not affect; 
the matter before us. The point for determination is, whether 
the accused bas imported cocaine in contravention of the Bengal 
Excise Act.. The term “Import” as used in the Statute has a 
very wide significance, for under clause (12) of section 2, the 
term 'import! means "to bring into Bengal.” The contents 
of the letter make it manifest that the accused imported the 
cocaine into Bengal or at least attempted to do to; it is 
immaterial for our present purpose to enquire whether he was 
the consignee end whether the title to the goods had vested in 
him under the terms of the contract between him and the 
exporters, It is worthy of note that the accused states in the 
letter that if the -addressee had only remained in this country 
as suggested by bim, “they might still be carrying on a good 
business." He then proceeds to discuss with some elaboration 
future plans of work and possible modes of importation of cocaine 
with the least chance of detection. It has also been argued that. 
in the most unfavourable view, the accused was the partner of. 
Porter & Co. and conrequently an exporter from England and not 
an importer into Bengal. The answer to this argument is that he 
may have been both exporter and importer, and it is plain, that 
whether he was an exporter or not, he was an importer. We are 
convinced tbat the accused did attempt to import cocaine in 
contravention of the law, though it may not be possible, on the 
evidence as it stands, to determine with precision the extent of 
the benefit that would accrue to him upon a successful venture. 
In this view, it is needless to consider in detail the other evidence 
on the record, which, in our opiniop, materially confirms the 
conclusion at which we have arrived. But we may mention 
that there is satisfactory evidence to show that on the day 
following the discovery of the cocaine by the Customs authorities, 
telegrams were sent by C. Barker, 71 Canning Street, to 
Portanigra, London, and Applebaum Grodnow, each containing a 
single word " Milla" What thisterm means has not been proved, 
but it has been plausibly suggested on befalf of the prosecution that 
it was intended to sguify ‘discovered.’ It has been proved that 
71, Canning Street is the business address of the accused, and in 
this Court'as also in the Court below a, remarkable similarity was 
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"noticed between the admitted handwriting of the accused and 
"the signature C. Barker on the telegraph forms. It has also 
been proved that a man named Applebaum was a partner of the 
accused, while the term Portanigra is the telegraphic address of 
Porter & Co., the exporters of the cocaine. These circumstances, 
though not conclusive by themselves, do undoubtedly tend to 
throw very important light on the case. We have further two 
other lettera posted in England and addressed to the accused, 
which were intercepted in the Post Office. One of these is dated 
24th January 1913, and states " Your Milla received.” This fits 
in precisely with the telegram sent on the morning of the 24th 
January 1913. The effect of this piece of evidence against the 
case for the defence was fully appreciated by the learned Counsel 
for the appellant, and he contended that the letter addressed to 
the accused was not admissible in evidence. But we are of 
opinion that this contention is not well-founded and is opposed 
f to the decision in X. v. Cooper (1). In that case, A was charged 
with obtaining and attempting to obtain money by false pretences 
from four persons by an advertisement offering employment 
to all who sent him one shilling in stamps. Letters from 281 
other pergons, expressed to be in answer to the advertisement, 
and each enclosing twelve one penny stamps were held 
scie although the letters had been intercepted at the Post 
Office and had never in fact reached A, and could consequently 
be deemed at best only constructively in his possession. In the 
case before us, the fact that a reply from Porter & Co. posted 
immediately after the telegram purporting to be sent by 
C. Barker and referring to the telegram, was addressed to Booth, 
would be a relevant fact under section 11 of the Evidence Act 
and cogent evidence to show that Booth was the sender of the 
telegram. Upon a consideration of the entire evidence on the 
record we are fully satisfed, notwithstanding the very able 
argument addressed to us by Mr. Langford James, that the 
adcused did attempt to import the cocaine which was seized on 
S.S. Borneo on the 23rd January 1913. There is only one other 
point which requires consideration, namely, can the accused be 
held as the Magistrate has done, to have imported cocaine, when 
as a matter of fact the cocaine was seized by the Customs autho- 
rities and was never delivered to him. In our opinion, upon the 
facts found, he is guilty of an attempt to import rather than 
of actual importation. Though an article may be actually within 
(1) (1878) 1 Q, B. D. 19, 
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the geographical limits of Bengal, we dó not think it can be * 
said to have been brought into Bengal, if, as happened here, it 
has been intercepted at the Customs House. Consequently, the 
accused is liable to be convicted, not of an offence under section 46 
but of an attempt to commit the offence of importation under 
section 61 read with section 46 of the Bengal Excise Act. We 
alter the conviction accordingly, but confirm the sentence and 
dismiss the appeal. The accused must surrender and serve out 
the remainder of the term of sentence as imposed by the 
Magistrate. 


A. T, M. Appeal dismissed, 


Before Sir Asutosh Mookerjee, Knight, Fudge. and Mr. Fustice 
Beachcroft. 
AKRAM ALI AND OTHERS 
^ov. UN 
EMPEROR.* 
Orininal Procedure Code ( Act V of 1898), Beos, 230, 837 — Offence committed, 


“The application of section 937 of the Oode of Oriminal Procedure is 
rebtricted to the case mentioned in section 236. Section 286 applies only tos 
case in which there wa single act or a series of acts of such a nature that ib is 
doubtful which of several offences is constituted by the criminal act or pes. 
Henoe when there 1s no doubt as to the offence committed, neither section $56 
nor section 287 can apply. * 

The accused Jonab Ali was convicted by the Seesions Judge 
under section 304 ofthe Indian Penal Code, Asmat Ali under 
section 326 of the Indian Penal Code and Akram Ali under 
section 304 of the Indian Penal Code, read with section 34. 
Akram Ali was charged under section 304 read with sections 149 
and 148 of the Indian Penal Code; but these charges failed. 
The Sessions Judge found that the common intention attributed 
by the complainants to the party of the accused had not been 
established and there was no unlawful assembly. The question 
arose whether the case fell within section 237 of the Code of 
Criminal Procedure. 

Mr. A. K. Fusiul Hug for the Accused. 

Mr. Bagram for the Crown. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by three persons Jonab 
Ali, Asmat Ali and Akram Ali who have been convicted by the 
* Criminal Appeal No 8% of 1913 


F 
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Sessions Judge, the first under section 304 of the Indian Penal 
Code, the second under section 326 of the Indian Penal Code 
and the third under section 304 of the Indian Penal Code read 
with section 34 of the Indian Penal Code. The occurrence took 
place on the morning of the rath December 1912 and arose out 
of a land dispute, in the course of which one Torab Ali was killed 
while other persons received more or leas serious injuries. The 
case for the prosecution was that the accused were the aggressors, 
that the party of the complainants was in peaceful possession 
of the disputed land and that the accused formed themselves 
into an unlawful assembly with the object of forcibly taking away 
paddy grown by the complainants. On these allegations, charges 
were drawn up against the several accused persons Akram Ali 
was charged under section 304 read with section 149, and section 
148 ofthe Indian Penal Code. Jonab Ali was charged under 
Sections 302 and 304 ofthe Indian Penal Code; Asmat Ali was 
charged under sections 302, 304 read with section 149, 148 and 
326 of the Indian Penal Code. 

In so far as Jonab Ali is concerned, he has been convicted 
under section 304 of the Indian Penal Code and sentenced to 
rigorousimprisonment for four years. The Sessions Judge has 
found that he inflicted the fatal injury upon Torab Ali. The evi- 
dence upon this point is conclusive and tbe finding has not 
been challenged on behalf of the appellant. But it has been argued 
that Jonab Ali is not guilty of any offence, because he acted in 
the exercise of his right of private defence. In our opinion, this 
plea has not been established. Inthe first place, there was no 
occasion for the exercise of the right of private defence of 
property. The Sessions Judge has found that the accused were 
in possession of the field, that they had grown the crops, and 
that the object of the complainants was to prevent them from 
cutting the crops they had grown. It is obvious therefore 
that there was no occasion for the exercise of the right of private 
defence of property. In the second place, it is equally plain that 
there was no occasion for the exercise of the right of private 
defence of person. Jonab Ali stated in the cross case -which 
he instituted that he had been attacked by a person other than 
Torab Ali. But what is known, there is no evidence to show that 
he was so surrounded by the complainants as to justify, a 
reasonable apprehension of the safety of his own person, No 
foundation bas thus been laid to support the theory that Jonab 
Ali acted in the exercise of his right of private defence of person 
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ORUPIAL. or property. On the other hand, it has been abundantly made 
1918. out that he had anticipated that there would be obstruction 
Akram All by the complainants, that he had gone to the field armed with 
"m spear,that he kept it concealed amongst the crops and that 
dy as soon as there was a dispute, he used the spear to inflict a 
Seeker et. mortal wound on Torab Ali. Consequently so far as he is 


concerned, the conviction and sentence must be affirmed. 

In so far as Asmat Ali is concerned, it is proved conclusively 
that he stabbed the man named Madan. He has been convicted 
under section 326 of the Indian Penal Code. There is no found- 
ation laid for the theory that he inflicted the injury upon Madan 
in the exercise of the right of private defence of person and 
property. The conviction and sentence, in his case, must be 
affirmed. - 
There remains the case of Akram Ali, who has been 
convicted:under section 304 read with section 34 of the Indian. .. 
Penal Code. The charge against him under section 304 read with b 
section 149, as also the charges under sections 148 and 149 have 
failed. The Sessions Judge has found that the common intention 
attributed by the complainants tothe party of the accused has 
not been established and that there was no unlawful assembly. 
The question thus arises, whether Akram Ali can properly be, as 
he has been, convicted under section 304 read with section 34 of x 
the Indian Penal Code. Section 34 lays down that when a criminal 
act is done by several persons in furtherance of the common 
intention of all, each of such persons is liable for that act in the 
same manner as if it were done by him alone. It is important 
to observe that the criminal act must be done in furtherance 
of the common intention of the several persons mentioned in the 
section. In the case before us, the common intention imputed 
to the persons assembled has not been established. Consequently 
the reason why the Sessions Judge could not convict the accused 
under tection 304 read with section 149, applies if the, 
accused is sought to be convicted under section 304 read 
with section 34 of the Indian Penal Code. But it has been 
argued by the learned Counsel for the Crown that the case falls 
within section 237 of the Criminal Procedure Code, That 
section provides as follows: “If, in the case mentioned in 
section 236, the accused is charged with one offence and it 
appears in evidence that he committed a different offence for 
which he might have been charged under the provisions 
of that section he may be convicted of the offence which 
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he is shown to have committed, although he was not charged 
with it." The application of this section is, by its express 
terms, restricted to the case mentioned iu section 236, which 
lays down that if a single act or a series of acts is of such a 
nature that itis doubtful which of several offences the facts 
which can be proved will constitute, the accused may be 
charged with having committed all or any of such offences, 
and any number of such charges may be tried at once, or he 
may be charged in the alternative with having committed 
some one of the said offences. Section 236 consequently applies 
only to a case in which there is a single act or a series of acts 
of such a nature that it is doubtful which of several offences 
is constituted by the criminal act or acts. In the case before 
us, no doubt arises as to which of several offences the accused 
has committed, if the facts as alleged by the prosecution are 


- - established. The difficulty has arisen not becauseit is doubtful 


x 


which of several offences the accused has committed but because 
it is doubtful what part, if any, he has taken in the occurrence. 
As we have seen, the case for the prosecution has failed ; their 
alegationthat the complainants were in possession and tbat 
the accused constituted themselves into members of an un- 
lawful assembly with a view to take away by force the paddy 
grown by the complainants, has not been established by the 
evidence. The facts found by the Sessions Judge are, that the 
accused were in possession, that they intended to cut the crops 
grown by themselves and that they were obstructed by the 
complainants. Ina case of this description, where there is no 
doubt as to the offence, if any, committed, provided the facts 
alleged are established, neither section 236 nor section 237 can 
have any possible application. 

It has finally been argued on behalf of the Crown that 
section 109 of the Indian Penal Code may be of assistance to the 
prosecution. That section provides that whoever abets any 
offence shall, if the acts abetted is committed in coasequence 
of the abetment and no express provision is made by the Code 
for the punishment of such abetment, be punished with the 
punishment provided for the offence. It is plain, however, 
that if section 109 be held applicable, the only offence, if any, 
committed in consequence of the abetment of the appellant, 
is one under section 323 of the Indian Penal Code. The 
evidence shows that the only direction which the appellant 
gave was that the aggressors should be beaten and sent away. 
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One witness states that Akram Ali gave the order to beat. 
Consequently section 109 is not sufficient to support the con- 
viction under section 304 read with section 34 ofthe Indian Penal 
Code. We may add that if the evidence referred to were accepted 
and if the accused could be convicted under section 323 read 
with section 109, for such conviction, the sentence already 
undergone would be adequate. 

The result is that so far as Akram Ali is concerned the 
appeal must be allowed and the conviction and sentence set 
aside. 


A. 'T. M. Appeal of Akram Ali allowed, 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
BAHARUDDIN MANDAL 


B 1 
EMPEROR.* 
Bridence, admissibility of —Precwwus inoulent, complaint as to— Kcidenca. Ax 


(I of 1878), Sec. 1d—Indian Ponal Code (Aoc XLV of 1860), Secs, 
$65, 368. 


An acoused cannot be convicted of the offence charged against him simply 
becanse he has been guilty of another offence, When suoh evidence is offered Y“ 
to prove his commission of the offence on trial, evidence of his participation, 
either in aot or design, in commission or preparation, in an independent orlme 
cannot be recelyed ; in other words, proof cannot be offered of such independent 
offence to abow that by reason of such independent offence the accused is more 
likely to have committed the one for which he is on trial; evidance of such 
collateral offence cannot be received as substantive evidence of the offence on 
trial.  Hridenoe, however, may be given to prove the elements mentioned in 
section 14 of the Indian Evidence Aot (intention and like matters). 

Evidence of previous incident is inadmissible in cases coming under 
section 866 of the Indian Penal Qode, But when the charge is under 
section 365 of the said Code, the fact that a complaint was preferred against 
the accused in respect of the first incident, will be relevant as furnishing 
evidence of a motive for confining the person. 

To support a conviction under seotion 865 of the Indian Penal Code, it 
must be clearly proved that, at the time of the abduction, it was the Intention 
of the accused to secretly and wrongfully confine the person. 


The accused was charged with the commission óf offences 
under sections 148, 365 and 366 of the Indian Penal Code, The 
questions in appeals were firstly, whether evidence of previous 
conviction or incident was admissible, and, secondly, whether the 


* Criminal Appeal No. 688 of 1918, against the order of G. 8, Datt 4 
Sessions Judge of Pabna and Bogra, dated the 8th May, 1918, - p 
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' conclusion as to the guilt of the accused was supported by the 
evidence on the record. The facts are sufficiently stated in the 
judgment. 

Babs Birbkusan Dutt for the Appellant. 
Mr. Caspers for the Crown. 
The judgment of the Court was delivered by C. A. V. 


Mookerjeo J. —The accused Babaruddin Mandal was charged 
with the commission of offences under sections 148, 365 and 366 
of the Indian Penal Code. He has been convicted under sections 
148 and 3é5, but acquitted under section 366 of the Indian Penal 
Code. Under section 148, he has been sentencedto rigorous 
imprisonment for three years and under section 365 to rigorous 
imprisonment for seven years, the sentences to run concurrently. 

The case for the prosecution, as sought to be established by 
the evidence, may be briefly narrated. The complainant, Kanu 
Mandal, in September 1911, married in Nika form one Sheolai 
Aurat. The accused is a very rich man of the village Baulapara 
where Kanu resided with his newly married wife. On the roth 
October, 1911, Baharuddin, assisted by several men, attempted to 
break into the house of the complainant and to carry his wife away 
by force. Theattempt was unsuccessful; but the complainant's 
father Kali Mandal, since deceased, laid an information at the 
police station on the day after the incident. The accused 
absconded in order to evade arrest and trial. About two months 
later, however, on the roth December 1911, he appeared with a 
large bcdy of persons before the house of the complainant who 
was at the time away at the fair which is held on Sunday after- 
noons. There were in the house at the time the father of the 
complainant and the women of the family. The accused 
remained outside the house, while three of his co-adjutors went 
inside end forcibly dragged out Sheolai. The girl caught hold 
of a post which was broken in the struggle and she was carried 
off. The old father of the complainant made an ineffectual 

“attempt at resistance; he received a cut on his hand from one 
of the assailants, but he was able to cause a wound on the hand 
of one of the aggressors. The accused and his companions then 
carried away the girl, and the occurrence was witnessed by some 
of the villagers who were returning from the fair. About two 
weeks later, the girl was discovered in the house of one Murad 
Mandal, five or six miles from Baulapara. She came back with the 
beadman of the village and joined her husband. On the 3rd July 
1912, she disappeared again and since then her whereabouts 
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have not been discovered ; the suggestion is that she has again 
been carried off by or at the instance of the accused with a view 
to keep her away from the witness box. During all these months, 
the accused had not been in his home; but he was arreated and 
prosecuted for attemptto abduct the girl on the roth October, 
1911. He was convicted and sentenced to rigorous imprison- 
ment for three months ; attempts to have the conviction set aside 
by appealto the Sessions Judge and by application for revieion 
to this Court have been unsuccessful. The accused was then put. 
on his trial for offences under sections 148, 365 and 366 of the 
Indian Penal Code in connection with the incident of the roth 
December 1911, when the girl was actually carried away. He 
has been convicted and sentenced as already stated. The con- 
viction has been assailed before us on the ground that the 
Sessions Judge ought not to have admitted evidence of the 
previous conviction or incident, and that his conclusion as to the 


guilt of the accused is not supported by the evidence on the ’ 


record. 

In so far as the fact of conviction of the accused on account 
of the incident of the roth October, 1911 is concerned, the 
conviction bas not been legally proved ; no copy of the order 
has been produced. It is also plain that evidence could not have 
been given of the previous conviction under section 54 of the 
Indian Evidence Act. Evidence, however, has been given by 
eye-witnesses of the occurrence of the roth October, 1911, and 
the question arises, whether such evidence was admissible, 
namely, evidence that the accused did on that date attempt to 
carry off the girl. Reliance has been placed upon section 14 of 
the Indian Evidence Act to show that the evidence was admis- 
sible. That section provides that facts showing the existence of 
any state of mind—such as intention, knowledge, good faith, 
negligence, rashness, ill will or good will towards any particular 
person, or showing the existence of any state of body or bodily 
feeling—are relevant, when the existence of any such state of 
mind or body or bodily feeling is in issue or relevant. Illustra- 
tion (s) is in these terms: ‘‘A is charged with shooting at B 
with intent to kill him ; in order to show A's intent. the fact of 
A's having previously shot at B may be proved." This illustra- 
tion which is based on the decision in A. v. Voke (1) isin 
principle like illustration (o) which is in these terms: “A is 
tried for the murder of B by intentionally shooting him dead j 

(1) (1828) B, & B, 581, 
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the fact that A, on other occasions, shot at B is relevant as 
showing his intention to shoot B." The section as also the 
illustrations do not carry the doctrine far enough to assist the 
contention of the Crown; the evidence is held admissible, not 
to prove that A did shoot at B but only to prove the intention 
of A ; the act ascribed to him is assumed to have been otherwiie 
established. The distinction may be subtle but is qui'e intelli- 
gible: See the judgment of the Judicial Committee in Makis v. 
Attorney-General (1). To put it broadly, an accused cannot 
be convicted of the offence charged against him simply because 
he has been guilty of another offence. When such evidence is 
offered to prove his commission of the offence on trial, evidenca 
of his participation, either in act or design, in commission or 
preparation, in an independent crime cannot be received ; in 
other words, proof cannot be offered of such independent offence 
to show that by reason of such independent offence the accused 
if more likely to bave committed the one for which he is on 
trial; evidence of such collateral offence cannot be received as 
substantive evidence of the offence on trial. Evidence, however, 
may be given to prove the elements mentioned in section 14 of 
the Indian Evidence Act (intention and like matters). From 
this point of view it was ruled in A. v. Lloyd (2), that where A is 
.gtiarged with assaulting B with intent to ravish, evidence that 
‘on former occasions A took liberties with B was not admissible. 
In so far as the charge under section 366 is concerned, evidence 
of the previous incident is clearly inadmissible. But in so far 
as the charge under section 365 is concerned, the fact that a 
complaint had been preferred against the accused in respect of 
the first incident, would be relevant as furnishing evidence of a 
motive for confining the girl; but how far the facts constituting 
the first incident would be admissible, is open to questicn. The 
point however is immaterial, because, even if the evidence be 
excluded, we feel no doubt as to the merits of the case. 

"Tbe events of the afternoon of the roth December have 
been narrated by three eye-witnesses, one of whom alone is 
shown to be in any way connected with the complainant, the 
other two witnesses have been believed by the Sessions Judge 
and by one of the assessors, and we see no reason to distrust 
their testimony. That the girl was forcibly carried away that 
afternoon from the home of her husband is established beyond 
All doubt, and we are of opinion that it has also been satisfactorily 


(1) (1894) A C. 57 (85). (8) (1830) 7 C, & P. 818, 
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proved that the present accused was the leader in that affair 
The day and the time had been carefully selected ; the male 


. population of the village would at the time beaway at the market 


and the girl would practically be unguarded and helpless. We 
have further the significant fact that the accused absconded, and 
his absence from home has not been satisfactorily accounted for ; 
this is a relevant circumstance as is shown by illustration (c) to 
section 9 of the Indian Evidence Act. The accused bas been 
rightly convicted under section 148 of the Indian Penal Code, but 
we are of opinion that the conviction under section 365 cannot 
be supported. The circumstances of the case make it plain that 
the girl was abducted, not with intent to cause her to be secretly 
and wrongfully confined, but with intent that she might be 
forced or seduced to illicit intercourse. To support a conviction 
under section 365, it must be clearly proved that, at the time of 
the abduction, it was the intention of the accused to secretly and 
wrongfully confine her ; thjs has not been established ; on thy 
other hand, we consider that the natural inference to be drawn 
is that the offence was prompted by lust. We must consequently 
alter the conviction to one under section 366 of the Indian Penal 
Code. The result is that the appeal is dismissed and the 
sentence affirmed. 


A. T. M. Appeal dismissed 
Before Sir Asutosh Mookerjes, Knight, Fudge, and Mr. V ustice 
Beaches oft. 

NAFAR SHEIKH 
v. 

EMPEROR.* 


Ecidgenoce, admissibility of— Infant undar ssron years, testimony of—Bcidence 
Act (I of 1878,) Sec. 118—Judge not interrogating infant witness, afoot 
of — Witness, oapanty of, to testrfy—Judgaand Jury—Indian Oaths Act 
(X af 1813), Sao, 18—Criminal Procedura Coda (dct V of 1898), Seo. 483 
— Hestrictive order for admission of appeal, if valid, n 


An infant even though under the age of seven years may be sworn in & 
criminal! prosecution, provided such infant appears, on strict examination by the 
Court, to possess a sufficient knowledge ot the nature and consequences of an 
oath; in other words, a Court has to asoartain from the answers to questions 
propounded to such a witness, whether he appreciates the danger and implety 
of falsehood. 

King v. Brasisr (1) followed 

* Oriminal Appeal No 288 of 1918, against the sentence of B, C. Mullick, 
Bq, Sestions Judge of Nadia, dated the 33rd January, 1918. 

(1) (1779) 1 Leach 199, 
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Before a child of tender years is questioned, the Court is not boand to test ORIMINAL. 
by preliminary examination his capacity to understand and to form an 1918. 
opinion as to the competency of the witness before the actual examination com- ES 
menoes, Nafar iE 

Diotam in Fakir v. Emperor (1) dissented from. „Emperor, 


The mere circumstance that the Sesslons Judge did not interrogate the 
witnesses, before the examination began, does not invalidate the trial. 

Tho question of the oapecity of a witness to testify is a question for the 
Judge himself to decide and not for the jary, although after he has decided in 
favour of the oompetenoy of a witness, it is for the jury to determine the 
amount of credit to be given to the statements made by such witness. = 

A restrictive order for admission of rppesi, which is not contemplated by 
section 493 of the Code of Oriminal Procedure, is «Ira tires. 

In this case the accused was convicted of an offence under 
section 376 read with section 511 of the Indian Penal Code. 
Three infants were examined but they had not made an affirma- 
tion as required by section’6 of the Indian Oaths Act. The Sessions 

$gudge did not consider, whether those three witnesses were, 
by reason of their tender years, prevented from understanding 
the questions put to them or from giving rational answers to 
those questions, within the meaning of section 118 of the Indian 
Evidence Act. 


Babu Debsndra Nath Bagchi for the Appellant. 
YS Mr. Bagram for the Crown. C. A, V. 
'The judgments of the Court are as follows: 


Mookerjee J.—The appellant, Nafar Sheikb, has been con- July, 28 
victed of an offence under section 376 read with section 511 of 
the Indian Penal Code and sentenced to rigorous imprisonment 
for five years. The jury unanimously found him guilty, but 
recommended a light sentence on the ground that he is a young 
man and has got a young wife. The Sessions Judge accepted 
the verdict of the jury, but did not give effect to their recom- 
mendation for a light sentence. The appeal to this Court was 
in, the first instance admitted by Harington and Coxe, JJ. for 
consideration of the sentence only, in view of the representation 
ofthe jury. The appeal thus admitted came to be heard by the 
Chief Justice and Sharfuddin, J., who held that, in view of the 
provisions of section 422 of the Criminal Procedure Code, 1898, 
the appeal could not be admitted on a limited ground, and 
directed the scope of the order of admission to be enlarged. As 
the direction thus given was not formally recorded, it is desirable 
to draw attention to the terms of sections 421 and 422 of.the 


(1) (1906) 11 0, W. N. 81, 
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Criminal Procedure Code. Sub-section 1 of section 42r lays 
down that on receiving the petition of appsal, accompanied by a 
copy of the judgment or order appealed against or a copy of the 
heads of the charge in cases tried by a jury, under section 419 or 
section 420, the appellate Court shall peruse the same, and if it 
considers that there is no sufficient ground for interfering, it may 
dismiss the appeal summarily. Section 422 then provides that if 
the appellate Court does not dismiss the appeal summarily, it 
shall cause notice to be given to the appellant or his pleader and 
to such officer as the Local Government may appoint in this 
behalf, of the tims and place at which such appeal will be heard; 
aud shall, on the application of such officer, furnish him with a 
copy of the grounds of appeal. It is plain that the appeal which 
has thus to be heard is the whole appeal ; consequently, all the 
grounds taken in the petition of appeal are open for considera- 
tion at the final hearing, and the appellant cannot be restricted. 
to any selected ground out of those specified in his petition. A 
restrictive order for admission is clearly not contemplated by 
section 422 and must be deemed slira vires. This view is 
strengthened by a consideration of the terms of section 423. It 
is worthy of note that a similar view has been taken by this 
Court with regard to appeals under the Civil Procedure Code ; 
Srinibas v. Ramchandra (1). Fresh notice of the appeal hast 
been given to thé Crown, and the appeal has been argued before 
us on behalf of the accused and the Crown. 

The verdict of the jury has been assailed on behalf of the 
appellant as erroneous, by reason of three circumstances,. namely, 
first, that the Sessions Judge allowed to be placed before the 
jury the evidence of three persons who had not made an affirma- 
tion as required by section 6 of the Indian Oaths Act, 1873; 
‘secondly, that the Sessions Judge has not considered, whether 
these three persons were, by reason of their tender years, pre- 
vented from understanding the questions put to them or frem 
giving rational answers to those questions, within the meaning 
of section 118 of the Indian. Evidence Act, 1872 ; and, thirdly, 
that the Sessions Judge has failed to call the attention of the 
jury to material portions of the evidence. 

In support of the first ground, reliance has been place} upon 
sections 5 and 6 of the Indian Oaths Act. Section § provides 
that oaths or affirmations shall be made by all witnesses, that 
is to say, all persons who may lawfully be examined or give or 

(1) (1811) 14 0, L. J. 148; 15 C, W. N. 921, 
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be required to give evidence by or before any Court, or by 
person baving by law or consent of parties authority to examine 
such persons or to receive evidence. Section 6 provides 
that where the witness is a Hindu or Mahomedan, he shall, 
instead of making an oath, make an affirmation. In the case 
before us, the complainant Zobeda, a girl six years old, and, two 
other girls, Haliman and Moula, each four years old, were 
.examined, though they did not make an affirmation. In fact, 
the Sessions Judge deliberately did not give them an opportunity 
to make an affirmation. The Judge appears to have assumed, 
without investigation, that the cbildren were of so tender an 
age that they could not appreciate the value and significance 
of an affirmation. It is plain that the Judge should not have 
adopted this course. As was laid down inthe case of King v. 
Brasier (1), an infant, even though under the age of seven years, 
may be sworn in a criminal prosecution, provided such infant 
appears, on strict examination by the Court, to possess a 
sufficient knowledge of the nature and consequences of an oath; 
in other words, a Court has to ascertain from the answers to 
questions propounded to such a witness, whether he appreciates 
the danger and impiety of falsehood. The course pursued by 
the Sessions Judge has led to the result that these witnesses 
were examined in contravention of the provisions of Section 6 


of the Indian Oaths Act. On behalf of the Crown, however, ° 


it was suggested that the irregularity in the proceeding, if any, 
may be shown, if necessary, to have been cured by the pro- 
visions of section 13 of the Indian Oaths Act. Section 13 lays 
down that no omission to make any affirmation shall invalidate 
any proceeding or render inadmissible any evidence whatever 
in or in respect of which such omission took place. In support 
of this view, reliance has been placed upon the decision of a 
majority of the Full Bench in Queen v. Sema Bhogta (2). On 
behalf of the appellant, this position bas been controverted, 
and it has been argued that where there is an omission by a 
witness to take an oath or to make an affirmation by reason 
of the deliberate act of the Court, section 13 is of no assistance. 
The question raised is by no means free from difficulty, as is 
amply indicated by the divergence of judical opinion on the 
subject. In this Court, judicial opinion has not been uniform, 
as appears from an examination of the decisions in Queen v. 


(1) (1779) 1 Leach 199. : 
(8) (1874) lá B, L. B. 294 , 28 W. B, Or. 13 
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Jtwarya (1), Queen v. Anunto (2) and Queen v. Sewa Bhogta (3), 
It is further worthy of note that in the case of Mundo Lal v. 
Nislarini (4), when it was argued on the authority of some 
ofthe decisions just mentioned that section 13 of the Indian 
Oaths Act applied to cases where the omission to take the 
oath or affirmation wasthe result ofthe deliberate act of the 
Court or of the witness, Sir Francis Maclean, C. J., with the 
concurrence of Mr. Justice Macpherson and Mr. Justice Hill, 
described the contention as at once novel and startling. There 
has been a similar divergence of judicial opinion in the other 
High Courts, as is indicated by the cases of Queen v. Maru (5), 
Queen v. Lal Sahat (6), Empress v. Shava (7), Empress v. 
Viraperumal (8). In view of this divergence of judicial opinion 
and of the course we propose to take with regard to the second 
ground urged by the appellant, I reserve my opinion upon 
the difficult question of the true scope and effect of section 13 
of the Indian Oaths Act. 

In support of the second ground, it has been contended 
that the record makes it reasonably clear that the Sessions 
Judge has not considered, whether the three girls mentioned, 
were, by reason of their tender years, prevented from under- 
standing the questions put to them, or from giving rational 
answers to those questions. It has further been argued that 


* under section 118 of the Indian Evidence Act, he was bound 


to ascertain, before these children of tender years were examin- 
ed as witnesses, whether they had capacity to understand and 
to give rational answers. Reliance has been placed upon .the 
decision in Fakir v. Emperor (9), whicb, it has been urged, 
is an authority forthe proposition that itis obligatory upon 
a Judge to test the capacity of a witness of tender years by 
appropriate questions and to form his opinion as to the com- 
petency of such a witness, before the actual examination com- 
mences. It may be conceded that there are expressions in the 
judgment in the case mentioned which tend to support this 
broad statement; but, in my opinion, the proposition thus 


widely formulated is not justified by the terms of section 118 


ofthe Indian Evidence Act. That section lays down that all 
persons shall be competent to testify, unless the Court considers 


1) (1874) 14 B. L. R, 54; 22 W, R, Or l4, 
3) (1874) 14 B. L. R. 205, Note) ; 92 W R. Or. 1. 
8) (1874) 14 B. L. B. 394. (8) 1888) I. L R. 11 All, 183, 
4) (1900) 1, L. R. 37 Oslo. „438 (440) — (7) (1891) I. L. B. 16 Bom 859. 
(5) (1888) I, L B. 10 A 1899) T. I. R. 16 Mad. 105. 


(8) 
ip) (1800) 110, W. R. 6&1 
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that they are prevented from understanding the questions 
put to them, or from giving rational answers to. those questions, 
by tender years. The legislature has not prescribed an in- 
flexible rule of universal application to the effect that before 
a child of tender years is questioned, the Court must, by a 
preliminary examination, test his capacity to understand and 
to give rational answers and must form an opinion as to the 
competency of the witness, before the actual examination 
commences. In fact, the case of Queen v. Whitehead (1) shows 
that the incompetency of a witness may very wellappear in 
the course of his examination-in-chief, and that the evidence 
of a witness so found to be incompetent may at that stage be 
withdrawn from the jury. The true rule on the subject is 
concisely stated by Brewer. J. in Wheeler v. United States (a), 
in these terms: “The decision of this question (whether the 
child witness has sufficient intelligence) primarily rests with 
the trial Judge, who sees the proposed witness, notices his 
manner, his apparent possession or lack of intelligence, and 
may resort to any examination which will tend to disclose his 
capacity and intelligence, as well as his understanding of the obliga- 
tions ofan oath. As many of these matters cannot be photograph- 
ed into the record, the devision of the trial Judge will not be dis- 
turbed on review, unless, from that which is preserved, it is 
clear that it was erroneous.” The mere circumstance that the 
Sessions Judge did not interrogate the witnesses, before their 
examination began, with a view to test their capacity, does 
not, in the view I take of the true effect of section 118 of the 
Indian Evidence Act, invalidate the trial. But, in the present 
case, there are circumstances which, in my opinion, rendered 
it plainly desirable that such a course should have been 
pursued. In the first place, with regard to the girl Moula, 
the committing Magistrate had recorded the notethat she was 
too young to make any rational statement, and, on this ground, 
he did not receive her testimony. In the second place, as regards 
the girl Zobeda, the committing Magistrate had recorded the 
note that " she can hardly give rational answers to questions put 
to her.” Irfurther appears from the record that, on the first day 
that Zobeda was examined before the Magistrate, she could not 
answer the questions put to her, though on the day following 
she gave full answers. In the third place, as regards all the three 
girls, Haliman, Moula and Zobeda, the Sessions Judge deliberately 


(1) (1866) L. R. I 0, 0, B 83. (2) (1894) 159 U, 8, 528, 
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omitted to follow the procedure prescribed by section 6 of the 
Indian Oaths Act ; from this circumstance, the accused has iuvited 
us to draw the inference, that, in the opinion of the Judge, 
the children were of too tender an ageto be able to appreciate 
the distinction between truth and falsehood and the significance 
of an affirmation. The record of the Sessions Judge, as already 
stated, does not throw any light on these points, and there is 
nothing to show that his attention was drawn to the remarks 
made by the committing Magistrate or that the provisions of 
section 118 of the Indian Evidence Act were present to his 
mind. Under these circumstances, I am of opinion that it would 
not be safe to affirm the conviction. I am not unmindful that 
the Sessions Judge did invite the attention of the jury to the 
circumstance that the girls had not made an affirmation ; this 
observation was, however, made, not with a view to exclude 
their testimony but with a view to make the jury consider the 
question of the weight to be attached to their evidence. The 
question of the capacity of the witness to testify is a question 
for the Judge himself to decide and not for the jury, although 
after he has decided in favour of the competency of a witness, 
it is for the jury to determine the amount of credit to be given to 
the statements made by such witness. Queen v. Hosse¢ine (1). 
The second ground urged by the appellant must consequently 
prevail. In this view, it is unnecessary to consider the third 
ground in detail, though I must state that I was not impressed 
by it. . 

The result is that this appeal is allowed, the conviction and 
sentence set aside, and the case remitted to the Sessions Judge 
to be retried in accordance with law. The three girls mentioned 
must be examined in conformity with the provisions of section 6 
of the Indian Oaths Act and section 118 of the Indian Evidence 
Act. It may be usefully added that children of six or even five 
years of age, have been allowed to testify, upon the Court being 
satisfied as to their capacity to give rational testimony: A. v, 
Holmes (2), R. v. Perkins (3), R. v. Braster (4). 


Beachoroft J.—I agree that the conviction should be aet 
aside and a retrial ordered, on the ground that it is not clear 
that some of the evidence, and that the most important evidence, 
was admissible. The remarks of the Magistrate regarding the 
children Moula and Zobeda raise a doubt as to their competency 


(1) (1887) A W. R, Cr, 60. (8) (1840) 2 Moody C. O 185. 
(3) (1861) 9 F. & F. 788 (4) (1779) 1 Bast. P, O 44B, 
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‘to testify and as the learned Judge does not appear to have 
considered the question from.the point of view of ‘section 118 


of the Evidence Act, the conviction has been based on evidence ` 


the admissibility of which is doubtful. 

I respectfully dissent from the dictum in Fakir v. Amperor(1) 
that the Judge must form his opinion as to the competency of a 
witness before his actual examination commences. In many cases 

“it may be desirable to take that course, bul to lay it down as a 
positive rule of law is to read words into section 118 of the 
Evidence Act which are not there. 

In my opinion the question whether a witness understands 
the nature and obligation of an oath or affirmation is foreign 
to the question of competency to testify. Intellectual capacity 
is the only test. But the Judge was bound under the provisions 
of the Oaths Act to have an affirmation made by the witnesses. 
The effect of the omission in this instance it is unnecessary to 
discuss. . 

- In regard to the arguments as to misdirection I desire to 
refer only. to one point. It was argued that the Sessions Judge 
in his charge to the jury had not pointed out to them that the 

. medical evidence was consistent only with a case of attempted 
rape and therefore contradicted the evidence of the girl. This 
reading of the medical evidence depends on the view that Vaginal 
penetration is necessary to complete the offence of rape. `The 


extent of penetration required has not been defined in the Indian ` 


Penal Code, but it is open to argument whether vulval penetration, 
with which the medical evidence is consistent, is not 
sufficient to establish rape and whether accused ought not 
in this case to have been committed ona charge of the completed 
offence and noton a charge of attempt only. 1 express no 
opinion on this point for it was not argued before us. 


"AT. AL Appeal allowed: case remilted for refrial. 


(1) (1906) 11 C. W.N. 5i. 
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Before Sir Aswlosh Mookerjee Knight, Fudge aud Mr. Jaslice 
Beache 


SHAHEBER MA. 
v. : 
EMPEROR, - 
AND 
KHUSIR BAP 


p. 
EMPEROR.* 


Evidence, admissibility af adi aig of co-accuted —Evidence Aci U of 1853) ^ 
ect. 10, 30. 


When the inherent quality of the statement [s not a confession, It cannot be 
u»ed against the co-accused, Nor can the statement be used against him under 
section Io of the Evidence Act, till it has been established that there is reason- 
able ground to believe that there was a conspiracy between two persons. 

The accused were convicted under section 302 and section 
302 read with section 109 of the Indian Penal. Code respectively 
and sentenced to transportation for life. . 

The question raised in the appeal of Khusir Bap was whether 
the self-exculpatory statements made by Shaheber Ma could be 
used in evidence against him. 

Babs Brojendra Nath Chatterjee for Shaheber Ma (No. 599.) 

Babu Ambica Charan Das for Khusir Bap (No. 617.) - 

Babu Fyotis Chandra Hasra for the Crown, 

The judgment of the Court was delivered by 

Mookerjee J.—These are appeals by two accused persons, 
who have been convicted under section 302 of the Indian Penal 
Code and section 302 of the Indian Penal Code, read with section 
109 of the Indian Penal Code, respectively, and have both been 
sentenced to transportation for life. The facts as established by the 
evidence may be briefly stated. 

The appellant Shaheber Ma is girl about 15 years old, and 
three years before the occurrence, was married to Issurulla. The " 
couple did not get on well together and the girl, it is alleged, 
was not well treated by her husband and her mother-in-law; the 
result was that she frequently ran away from the home of her 
husband. About six months -before the date of the occurrence, 
she went to reside with her paternal uncle Niyazamat Lalabunia, 
and her father also came to live there about the same time. While 
there, she contracted an intimacy with the other appellant 
Khusir Bap, an unmairied youth, about 20 years of age. He used. 
to visit her while her father and uncle were away from the house, 


^ Criminal Appeal» Nos. 559 and 617 of 1913. 
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so that in a short time the scandal spread and her father and 
uncle;resolved that she should be taken back. On the evening 
of Friday, the 21st February last, she was brought back to the 
home of her husband. That night there was a feast in the house 
and-amongst the guests invited was a fakir by name Nabia. 
The appellant Shaheber Ma cooked the fowl curry and served it to 
the guests. As soon as the guests had taken the food, several of 
them were taken ill and ultimately the /a&rr died. In the midst 
of the confusion which ensued, the appellant disappeared from 
the house and was subsequently discovered in the house of a 
Chowkidar. She is proved to have stated to more than one 
person that she did put into the food cooked by her a white subs- 
tance, given to her by the appellant Khusir Bap. Her story 1s 
that.she was assured by her paramour, that if she administered 
the drug to her husband and motber-in-law, they would become 
- submissive ‘to her, would love her and no longer ill-treat her. 
Throughout the trial she has adhered to this statement and it 
has been duly proved by the Magistrate who recorded it. - The 
other appellant, Khusir Bap, however, denies complicity in this 
trühsaction, and his defence is that the charge in so far as he is 
concerned is entirely unfounded. 

The-Sessions Judge has held upon the evidence that the 
appellant Shaheber Ma administered poison to the guests, and 
that she was aware that the substance she mixed wih the food 
was a poisonous substance likely to cause death. On this finding 
he has tonvicted Shaheber Ma of an offence under section 302 of 
the'Iudian Penal Code. The Sessions Judge bas also found that 
Khusir Bap gave the poison to Shaheber Ma in order that it might 
bé “administered to her husband and her mother-in-law. In this 
view, he has held Khusir Bap guilty of an offence under section 
302 read with section 109 of the Indian Penal Code. These con- 
vittions have been assailed before us in two separate appeals. 

. TIn support of the appeal of Shaheber Ma, it has been urged 
that’ the only evidence against her is her statement, and that ‘the 
facts as disclosed in the evidence taken along with the statement 
are consistent with her innocence. The case against her may be one 
of grave suspicion ; but the question for consideration is, whether 
the circumstances established are inconsistent with her innocence. 
Her story is that the white substance was given to her by her 
paramour, not as a poison but asa charm which if taken by ber 
husband and mother-in-law would bring them completely under 
her control. It is not disputed, indeed, it is fully established by 
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the evidence on the record, that a belief is current amongst 
women in that part of the country that persons can be brought 
under control if certain drugs, which are supposed to act asa charm, 
are administered to them. As the appellant Shaheber Ma was ill- 
treated by her husband and mother-in-law, the credulity common 
amongst women of her class would lead her to administer to them 
a drug calculated to produce the desired result, the probability 
of such conduct on her part is increased, when we remember that 
she is young and is described in the evidence as rather weak in 
intellect. This view of the matter favours the theory of her 
innocence. On the other hand, the circumstance which goes 
against her is, that as the substance is alleged to have been given 
to her by her paramour, it is not likely that he would ask her to 
administer the substance to her husband and her mother-in-law 
merely with the view that they might be brought under control, 


he would, on the other hand, ask her to remove the most ' 


formidable obstacles in the way of their intrigue. But it must be 
remembered that her paramour might not beso ready to disclose 
his evil intentions to her ; if he took her into his confidence, he 
might easily be betrayed by her. In our opinion, the story told 
by the girl is probable, namely, that he gave the substance to her 
to administer it to her husband and mother-in-law, and at the 
same time assured her that the result would be that they would 
be more friendly to her and more under her control than they 
had been in the past. This view has been sought to be 
strengthened by reference to the evidence of a witness who states 
that among the persons to whom the food was given by*the 


accused were children loved by her, and, it has been urged. 


that she could not be so depraved as to intend to kill them. 
This evidence is not very convincing; but the circumstance 
cannot altogether be overlooked that the food was, as a matter of 
fact, served not merely to the husband and the mother-in-law 
but also to a large number of persons against some of whom at 
least she had no grudge while to others she was possibly 
affectionately disposed. There is the further fact that the 
substance was mixed with the food the very evening she came 
back to the home of her husband ; this may indicate that she 
was anxious to have the charm administered as early as practicable, 
because she knew well that, in view of her misconduct, she would 
be taken to task by her husband and her mother-in-law on the 
very first opportunity. We are of opinion on the whole that the 
case is by no means free from doubt and that the circumstances 


t 
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mentioned are consistent with the innocence of the accused. 
The appeal of Shaheber Ma must consequently be allowed and 
the conviction and sentence set aside. 

In support of the appeal of Khusir Bap (Cr. App. 637 of 1913) 
it has been urged that it stands on a much stronger basis than the 
appeal of Shaheber Ma. It is plain that the self-exculpatory 
statements made by Shaheber Ma cannot be used in evidence 
against Khusir Bap, under section 30 of the Indian Evidence 
Act ; where, as here, the inherent quality of the statement 
is not a confession, it cannot be used against the co-accused. 
Nor can the statements be used against Khusir Bap under 
section 10 of the Indian Evidence Act, till it has been established 
that there is reasonable ground to believe that there was a 
conspiracy between the two persons to poison the husband 
and the mother-in-law of the girl But no foundation has been 

id in the evidence for this purpose. In so far as Khusir Bap 
is concerned, the only circumstance against him is that a pasty 
substance was found at the time of the search of his house which 
upon analysis was found to contain arssnic. .But as, the Sessions 
Judge hzs pointed out, the analysis of this substance does not 
show what proportion of arsenic was contained in it and whether 
the proportion was such as to make the substance dangerous 
to human life. No doubt, there are two other important 
circumstances to be borne in mind, namely frs/, that Khusir Bap 
would gain by the death of the husband of the girl he loved; 
and secondly, that he was in a position to supply the poison. But 
against this must be set off the fact that the girl did not live in 
his house ; she resided with her uncle and it has not been proved 
that it was impossible for her to receive the piosonous substance 
from any other sources. Under these circumstances we are of 
opinion that although as against Khusir Bap, the case is one of 
grave suspicion, the conviction cannot, upon the record as it 
stands, be possibly sustained. We cannot but feel that the 
prosecution would have acted more prudently if the case against 
Shaheber Ma had been withdrawn and she had been examiued 
as a witness on behalf of the Crown in the trial of Khusir Bap. 
For the reasons assigned, however, his appeal also must be allowed 
and the conviction and sentence set aside. 


A. T. M. Appeal allowed, 
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Small Caus Court deoree—Findiags of fact by original Court, if oan be 

reviewed by tho Full Court of tha Small Cause Court. 

Where an application was made to the Full Oourt of the Small Cause Court 
for & new trial on a question of fact : 

Held, on revision by the High Oourt, that the Full Oourt is not precluded 
from reviewing the findings of fact of the original Court. 

Application by the defendant to set aside the decree of the 
Full Court of the Small Cause Court, refusing to interfere with 
the finding of fact of the original Court on the ground that it had” 
no authority to do so. 

Mr. N. Sùcar (with Mr. B. C. Mitter) for the applicant : 
submitted that the Full Court has ample authority to upset ` 
the original findings offact and order a new trial. In fact, the 
Chief Judge expressed the opinion that on the evidence on 
record before him he might have dismissed this suit but said - 
he had no authority to interfere with the findings of the original | 
Court. He was clearly wrong. - 

Mr. S. R. Das for the plaintiff-respondent, showed cause. 

May, 28, Fletcher J.—This is a rule obtained by the defendant in 
the Small Cause Court suit, being Suit No. 21670 of 1908, calling 
upon the plaintiff to shew cause why under the provisions of 
sections 115 of the Civil Procedure Code of 1908 the decree 
made by the said Court in the said.suit and dated the 24th 
February last, and the order made by the said Court on the new 
trial and dated the 16th April last, should not be set aside. 

It appears that judgment was given against the applicant, ° 
who was the defendant in that suit, by Mr. Panioty, one of the 
Judges of that Court, on the 24th February last. The applicant 
then applied to the Full Court for a retrial under section 38 
ofthe Presidency Small Cause Court Act. That application 
came on for hearing on the 16th April last before Mr. Pearson 
the Officiating Chief Judge and Mr. Panioty. 

The petition upon which the Rule was granted and hich was 


* In the matter of seotion 115 of the Oiri Procedure Code and in the matter 
of Bmall Cause Court Buit No. 21070 of 1908, 
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° supported by an affidavit of Mr. Surita, the pleader states in Orm, 


para 7, as follows : 1909, 

“That although the learned Chief Judge expressed the  ghamul Kissore 
opinion that if the case bad originally come before him he might Girindra Nath. 
have on the evidence on record dismissed the suit against your 
petitioner but he held he had no authority to interfere with the 
finding of the original Court on a question of fact, and in fact both 
the Judges composing the Full Bench before which this application 
was made were inclined to grant the same but could not do so 
for the aforesaid reason." 

The affidavit of Mr. Surita, the pleader, for the applicant 
in support of the petition states in para 2 this : 

“That although the said application (for new trial) was 
dismissed His Honor the Chief Judge did in my presence express 
the opinion that if the case had originally come before him he 
might have on the evidence on record dismissed the suit against 

my client, that is, the defendant Rai Saheb Girindra Nath 
Mukherjee, but that he was not authorised by the law to 
interfere with the finding of the original Court on a question 
of fact.” 

The affidavit put in by the plaintiff in answer seems to me 
not to answer the affidavit of Mr. Surita specifically on the point 

+ in so far as Mr. Surita swears that the Chief Judge said he was 
not authorised by law to interfere with the findings of the 
original Court on a question of fact. 

The affidavit of the plaintiff in para. 5 says with reference 
to the allegations of the defendant and Mr. Surita this: “ After a 
perusal of the said grounds I saw my pleader Mr. A. C. Bose 
at his house who is now ill and confined to bed ani brought the 
said allegations to his notice and he informed me that he was 
certain there was no such expression of opinion from the Court 
and I who was personally present at the trial before the Full 
Bench emphatically deny that the learned Judges composing the 
Full Bench expressed the opinion aforesaid.” 

In the first place as to this emphatic denial of the plaintiff 
it appears from para. 3 of his affidavit that he had the petition 
and affidavit explained to him, so his emphatic denial of what the 
Chief Judge said is of not much value, It is important that the 
plaintiff although he is in the hands of experienced attorney and 
counsel has not thought fit to deny the statement of Mr. Surita 
that the Chief Judge said he was not authorised by law to 
interfere with the finding of the original Court on a question of 


Fiecher, J. 
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fact. That view that the Chief Judge had no authority to go. 


into the facts is wrong because there cannot be the slightest doubt 
that section 37 applies to new trials. Now on what grounds 
can a new trial be granted? One of the most important grounds 
for granting a new trial is for instance where in a case tried before 
a jury the Court does not take the same view as the jury. 

It seems to me that the statements in Mr. Surita’s affidavit 
being unchallenged I think the application must succeed. At the 
same time the Rule is in very wide terms. The original decree 
of Mr, Panioty must stand and the decision of the Full Court on 
the ground, as the Chief Judge said, he had no power to review 
the facts against the findings of the original Court, that order 
must be set aside and the case must go back to the Full Court to 
decide pursuant to law. If the matter comes back before the 
Full Court—it may be that the Judges may be of the same 
opinion upon a full consideration of the evidence in such way 
as they think fit but at present as the plaintiff has come here 
with the statements of Mr. Surita being unchallenged I can only 
make the Rule absolute, with costs, 

Mr. Das—Rule made absolute to the extent of the decree 
being set aside, 

The Court—Yes. 

Messrs, Bonnerjee & Haldar.—Solicitors for the applicant. 


$. C. R. Rule made absolute. 


$ 
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APPELLATE CIVIL. 


Before Sir Lawrence Venkins, K.C. I.E. Chisf Fustice, and 
Sir Asutosh Mookerjee, Knight, Fudge. 


DURBIJOY MANDAR 
` vU. 
DAMAN BHAGAT.* 

Limitation — Period from which time runs—Bongal Toncucy Act (VIII of 
1885), Sch III Art, 3 ol, (a)—Lease—Agriculiural year—Non-ccowpancy 
ratyat— Ejectment, 

The period for a suit to eject a non-oocupanoy raiyat is six months from 
the expiration of the term of the lease. Where the expiration of the term 


is indicated in the lease itself, the fact that an agricultural year ends at some 
later date will not extend the date of cause of action, 


Appeal by the Defendant. 

Suit for ejectment. 

The suit was based on a lease, which was admitted by the 
defendant. This lease was for seven years, that is to say, from 
1308 to the end of Baisakh 1315. The last day of Baisakh 
1315 corresponded to 16th May, 1908. The present suit was 
instituted on the 7th December, 1908. The cause of action 
memtioned in the plaint was the month of Jeyt 1315. The 
plaintiff's case was that, after the expiry of the lease, he called 
upon the defendant to relinquish the lands covered by the 
lease, The first Court decreed the suit. On appeal by the 
defendant, the lower appellate Court dismissed the suit, holding 
it to be barred by limitation. The bar of limitation was not 
pleaded by the defendant, nor any issue was raised on the point 
by the first Court. The plaintiff appealed to the High Court. 

Babus Foges Chandra Roy and Rajendra Chunder Guha 
for the Appellant. 

Babu Lakshmi Narayan Singh for the Respondent. 
The following judgement was delivered by 


Sharfuddin J.—This is an appeal from the judgment and 
decree of the District Judge of Bhagalpore dated the yth 
August 1909. 

The plaintiffs suit was based on a lease, which is admittéd 


* Lettera Patent Appeal No. 183 of 1911, against the decision of Mr, Justioe 
Sharfuddin, dated the [5th Aug wt 1911 in Appeal from Appellate Decree 
No. 2861 of 1909, against the decree of M. K. Deb, Esq., Offluiating District 
Judge of Bhagalpur, dated the 7th August, 1009, reversing that of Babu Shew 
Adopt Officiating Munm/f, Ist Qourt of Bhagalpur, dated the 6th 

J; 1909. 
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by the defendant. This lease was for seven years, that is to 
say, from 1308 to the end of Baisakh 1315. The present suit 
was instituted on the 7th December 1908. It is, therefore, 
clear that the suit wasinstituted more than six months after 
the expiration of the lease in question. 

In the Court of first iustance, no issue was framed as to 
limitation nor was there any issue as to whether the date of 
the cause of action as mentioned in paragraph 5 of the plaint 
was correct or not. The plaintif's case was that, after the 
expiry of the lease in question, he called upon the defendant 
to relinquish the lands covered by the lease and that the defen- 
dant, although he had agreed that he would relinquish posses- 
sion of that land after the expiry of the term of the lease, did 
not do so and hence the suit. 

The defendant, on the other hand, alleged that he had 
been in possession of the land from before the execution of the 
lease and that, therefore, he could not be dispossessed. a 

The first Court held against the defendant and gave a 
decree to the plaintiff holding that the defendant had not dis- 
charged the onus that was on him. On appeal to the District 
Judge by the defendant, it was held that the suit was barred 
by limitation evidently under clause (a) Article 3, Schedule IIT, 
Part I of the Bengal Tenancy Act. This clause provides that 
a non-occupancy raiyat may be ejected on the ground of the 


' expiry of the lease within six-months of the expiration of tbe 


term and on this ground the appeal was decreed. 

The plaintiff now appeals to this Court and thé point 
urged by the learned vakil appearing for the plaintiff are frst 
that the lower appellate Court has erred in-law in dismissing 
thesuit on a ground that was not raised in the written state- 
ment nor in the issues nor urged in argument before the first 
Court ; second/y, that the defendant's case being that he was 
an occupancy raiyat and not a. non-occupancy raiyat, the lower 
appellate Court has erred in law in holding that the suit was 


, barred by limitation; and, zAird]y, that the lower appellate 


Court ought to have first détermined the status of the defendant 
before applying the six months’ limitation to the present case. 
The cause of section mentioned in the plaint is the month 
of Jeth 1315 F. S. This certainly appears to be incorrect as 
the &aóu/iat distinctly shows that the lease was to expire on 


. the last day of Baisakh 1315 which would be 16th May 1908 ; 


but it has been contended om behalf of the appellant that it 


= 
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dhas not been traversed by the defendant anywhere in his 
written statement and that it is possible that although the 
Aabuliat shows that the term would expire in the month of 
Baisakh, there may have been a custom in that part of the 
country of an extension of a month. Tnat may or may not be; 
but there can be no doubt that there was no issue framed on the 
point of limitation or cause of action: one depends on the 


other ; for, if the cause of action arose as mentioned in the plaint 
the suit would not be within time if the defendant is a non- . 


occupancy raiyat. The whole thing, therefore, depends on the 
status of the defendant as to whether he is an occupancy raiyat 
or a non-occupancy raiyat. If he is the latter, the suit would 
certainly be barred if the cause of action arose on the 16th 
May 1908. 

The grievance of the appellant is that if the defendant had 


traversed the plaintiff's allegation as to the date of the cause of 
action, he would have been in a position to prove circumstances 


that may have transferred the date of the expiry of the lease 


from the month of Baisakh to the month of Jait and that. 


further, if an issue as to limitation had been raised, he would 


then have been ina position to show that the land was either 


nij jots or &&amar. In that case, six months’ limitation would 
not apply under section 116 of the Bengal Tenancy Act. 

On behalf of the respondent, it is urged that the plaintiff's. 
case is based ona Kabu/iat and that the plaint makes out the 


defendant as a non-occupancy raiyat and hence limitation would 


apply. That may be; but there is nothing to show as to 
whether' the 8 bighas of nugdi jote that was settled with the 
defendants under the Pabuliat is or is not khamar or nij jate.. 

I, therefore, think that the most important point for 


determination in the present case was the statua of ths defendant- 


with regard to the lands covered by the £aóu/rat. That being my 


opinion, I set aside the judgment of the lower appellate Court and’ 


rethand the case to that Court for the purpose of determining the 
status of the defendant with regard to the land in question. 

Costs will abide the result, 

Against this decision, the defendant prefered an appeal 
under section 15 of the Letters Patent, 

Babs Lakshmi Narayan Singh for the Appellant, 

Babus Foges Chunder Roy and Rajendra Chunder Guha 
for the Respondent, 

The judgment of the Court was delivered by 


3 


OIVIL, 
1918, 
Darbijoy H Mandar 
Deman n Bhagat 


Sharfeddin, J 
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orv- Jenkius 0. J.—In our opinion the judgment of Mr. Justice ' 
1918, Sharfuddin cannot stand. The District Judge on appeal from 
Darbijoy Mandar the decree of the Munsiff held that the suit was barred by 


limitation. He so held, because in his view it was a suit to 

cce eject a non-occupancy raiyat on the ground of the expiration 
June, 6. of the term of his lease. The period of limitation for such a 
suit is six months from the expiration of the term. The 
expiration of the term in this case is clearly indicated in the lease 
itself, and the date is the 30th of Baisakh 1315. The suit was 
not instituted until the 7th of December 1908, that is more 

. than six months after the expiration of the term. Mr. Justice 
Sharfuddin has sent back the case in order that it may be 
determined whether the term which expires, according to thé 
words of the lease, at the end of Baisikh is not extended to the 
end of Jaith by some custom of the country. There is no 
suggestion anywhere in the whole course of this litigation of any 
such custom; but it has been pressed upon us that e 
agricultural year in some parts of Behar is regarded as termi- 
nating in the end of faith. There is nothing on the record to 
show that: but even if this were so, it does not, in my opinion, 
lend any assistance to the plaintiff's case. All that would show 
would possibly be that there isa custom to the effect that not- 
withstanding the expiration of the term, as a matter of grace,— 
founded perhaps on agricultural exigencies, the land may be , 
occupied for this further month. But notwithstanding that, the 
term would stil expire at the time mentioned in the lease, so 
that it appears that it is profitless to send down the case for the 
purpose suggested. "Therefore it is that I think the judgment of 
Mr. Justice Sharfuddin should be reversed, and the decree of the 
lower appellate Court confirmed. The appellant must receive 
his costs of both appeals in the High Court. 


A. T. M. Appeal allomed. 


* 
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Before Sir Lawrence Fenkins, K. C. I. E., Chief 7 set; and 
Sir Asutosh Mookerjee, Knight, Fudge. 


BISHAMBHAR SATBHAYA AND ANOTHER 
v. 
NADIAR CHAND MANDAL SATBHAYA AND oTHers.* 
Declaratory suit, maintainability of—Swit for reco sry of praseanon, bar of— 
Limitation Act (IX of 1908), Sac. 88, Soh, I, Art. 149— Dirpossassion, 
allegation of— Burden of proof. 
When there isa bar to the suit for reoovery of possession, there is an 


extingulshment of title and no declaration of title oan be made In pane 
favour. 


When the plaintiff alleges dispossession, he must show that be has brought 
his sut within 12 years from this dispomesslon, When he fals to do that, 
his case falls within section 28 of the Limitation Aot. 


Appeal by the Defendants. 


Suit for recovery of kkas possession of some jungle land on 
declaration of plaintiff's ssa&arar: title to the same. 


The plaintiffs alleged in their plaint that they were dis- 
possessed in consequence of au adverse order under section 145 
ofthe Code of Criminal Procedure. The defendants pleaded 
that they were co-sharers of the plaintiffs and had possession as 
such co-sharers, as also limitation. The first Court dismissed the 
suit holding that the defendants had made out their title as 
co-sharers and had been in possession as such co-sharers for over 
12 years. The first appellate Court modified that decree by a 
declaration of title in favour of the plaintiffs. 


. The appeal came on for hearing before Mr. Justice D. 
Chatterjee, who delivered the following judgment : 


D. Chatterjee J.—The plaintifs brought this suit for 
recovery of &kas possession of some jungle lands on a declaration 
of their makarars title to the same on the allegation that they 
had been dispossessed in consequence of an adverse order in a 
proceeding under section 145 of the Criminal Procedure Code in 
1906. The defendants pleaded that they were co-sharers of 
the plaintiffs and had possession as such co-sharers to the extent 
of a 4 annas share ; they also pleaded limitation. The first Court 
dismissed the suit with costs holding that the defendants had 


* Letters Patent Appeal No. 86 of 1912, against tha decision of Mr. Justice 

D, Ohatterjoe, dated the 20th February, 1919 in A from Appellate Decree 

Ho. 2491 of 1909, against the decree of Babu Gopal Obunder Bosu, Subordinate 

udge of Pankura, dated the 14th August, 1908, modifying that of Baba 

Girt 8 Nath Mukherjee, Mansi ord Oourt of Bankare, | dated the 24th 
aly, 1908. 
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made out their title as co-sharers and had been in possession as 
such co-sharers for over 12 years. 

_ The learned Subordinate Judge oa appeal has modified the 
decree of the first Court by a declaration of title in favour of the 
plaintiffs: he finds (1) that the plaintiffs alone are the 
txakararidars of the mouza and the defendants are not co-sharers, 
(2) that the defendants received these lands from the ancestor 
of the plaintiffs but there is no reliable evidence as to whether 
they received them absolutely or as sub-tenants (3); that the 
defendants had been in exclusive possession for over 12 years ; (4) 
that the possession of the defendants was not adverse but either 
permissive or as aub-tenants. 

The defendants appeal and contend that.as the suit was for 
recovery of possession on the allegation of dispossession the suit is 
barred under Article 142 of the Limitation Act, Schedale II and 
should have been dismissed and the plaintiffs have a cross-appeal 
that on the findings the suit should have been decreed in full, 

It is true that the suit was for recovery of possession after 
dispossession and so far as it was such a suit it has been rightly 
dismissed under Article 142 of tbe second schedule to the 
Limitation Act. It was however also a suit for declaration of title 
to immovable property and as the alleged title of the defendants 
as co-sharers was for the first time set up in the litigation of 1906, 
the suit for such a declaration was quite within time, the suit 
having been brought in 1907. The decree declaring the title 
of the plaintiffs therefore as makarartdars of the whole mouza 
cannot be impeached. , 

-As the title of the plaintiffs has been found, the defendants 
would have:been liable to ejectment if they could not make out ` 
a valid derivative title but the plaintiffs failed to prove possession 
within 12 years and the prayer for ejectment has been rightly 
dismissed, Icannot accede to the further argument of the 
appellant that their possession was, exclusive, and, therefore, 
adverse. The reason is they did not plead adverse possession but^ 
possession as co-sharers. They disclosed the root of their title’ 
as being their position as co-sharers and they cannot be allowed: 
to ascribe a different aspect to their possession. If they: had 
pleaded adverse possession as an independent source of title other 
conaiderations might arise but they did not do so and cannot 
invoke the plea. See Rajah Birendra Kishore Manikya Bahaduf 
v» Akram Ali (1). 


i (1) (818) 150, L J. 104; 16 0. W, X, 804 G1) 


" 
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In this view of the case the appeal and cross appeal are both 
dismissed, each party to bear its own costs in this Court. ` 

Against this judgment, the defendants preferred an appeal 
under section 15 of the Letters Patent. 

Babus Dwarka Nath Chuckerbutty and Tarak Chunder 
Chuckerbutly for the Appellants. 

Babus Sibaprosonno Bhattacharya and Probodh Chunder Das 
for the Respondents. 

The judgment of the Court was delivered by 


Jenkins C. J.—The plaintiffs sue for possession, and on the 
face of their plaint show that they are out of possession and 
have been so for sometime, It is the defendant’s case that they 
-have been in exclusive possession for more than twelve years, 
The plaintiffs allege dispossession, and so they must show that 
‘they have brought their suit within twelve years from this 
dispossession. They have not done that and so the case falls 
within section 28 of the Limitation Act which provides that 
“at the determination of the period hereby limited to any person 
for instituting a suit for possession of any property, his right 
to such property shall be extinguished." As there is a bar to the 
suit for the recovery of possession, so there is an extinguishment 
of the title, and it appears to us to have been erroneous to make 
any declaration in the plaintiffs! favour. We must, therefore, 
reverse the judgment of Mr. Justice Chatterjee and tbe decree 
of the Subordinate Judge and restore the decree of the Munsiff ; 
‘and, the defendants must get the costs of the suit and the 
appeals throughout, l 


A. T. M. Appeal allowed ; suit dismissed. 


Before Sir Lawrence Fenkins, K CLE, Chief Fustics, 
and Str Asutosh Mookerjee, Knight, Fudge. 


DEB NARAYAN DUTT 
v 


CHUNI LAL GHOSE AND OTHERS.” 


Novation—Oontract Act (IX of 1872), Sec. 68— Acknowledgment of obligation 
by third person in farour of plains. 


Where & sum is payable by A. B, for the benefit of O. D., O. D, can claim 
under the contract as if it had bean made with himself. 


* Letters Patent Appeal No. 48 of 1911, against the decree of Mr. Justice 
Coxe, dated the JOtb March, 1911, in Appeal from Appellate Decree No, 1778 
of 1909, against the decree of E. B. H. Fanton, Eaq, Additional Distriot Judge 
of 24-P ax, dated the S61h April 1600, affirmimg that of Babu Asutosh 
Ghose, tional Munm/f of Barupur, dated the 18th December, 190€, 


“808 
Grym. 
1918, 
' Bisbambhar 
Nadlar Ohand, 
D. Chatterjee, J. 


Juns, I0. 


1911. 
ww 
March, 10, 
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Gregory and Parker. v. Williams (1) followed, 

Tweddls v, Atkinson (2) not followed. 7 

On the 32nd July, 1899, defendants Nos. 1 to 4 borrowed from the plaintif 
a oortain sum sud by way of security, for this, they g&ve a personal covenant 
by a registered bond and also purported, though inaffectaally, to create a 
barge, by deposit of a potta relating to immovable property. Interest was 
paid on this bond upto the 18th April, 1908; and, on the 18th August, 
1003, defendants Nos, 1 to 4 executed a regutered instrument of transfer of 
all their property, movable and immovable, to defendant No B. There was 
a provision and a declaration in the Aobels that out of the consideration money 
amongst other things, amount due to the plaintiff should be paid by defen- 
dant No.5, Oa the very same day, there was an arrangement between the 
plaintiff and defendant No, 5 by whioh the liability of defendant No. 5 under 
the transfer was aoknowledgel and accepted, aud either then or in connection 
therewith the potta was handed over to defendant No. 5: 

Held, that there was no novation within the meaning of section 62 of the 
Indian Contract Act. 

That as the amount due to the plaintiff was allocated and held by defen- 


dant No. 5 for the benefit of the plaintiff, the latter was entitled to enforoe - 


his claim, 


Appeal by the Plaintiff. 

Suit for enforcement of a bond. 

The Courts below dismissed the suit, holding that as there 
was a novation within the meaning of section 62 of the Indian 
Contract Act, defendants Nos. 1 to 4 were not liable and that 
the suit against defendant No. 5 was barred by limitation. 

The plaintiff appealed. The appeal came to be heard by 
Mr. Justice Coxe on the 7th and 1oth March 1911. 

Babus Manmatha Nath Roy and Krishna Prosad Sarbadhs- 
Aart for the Appellant. . 

Moulot Syed Shamsul Huda and Nuruddin Ahmed for the 
Respondents. i 

The following judgment was delivered by 


Coxe J.—Defendants Nos. 1 to 4 in this case executed a 
simple bond in favour of the plaintiff in July 1899. They appear 
to have deposited with him a otta which seems to have been a* 
title deed covering some of these properties. In August 1903 
these defendants conveyed their land to defendant No. 5 and 
it was then arranged between all the defendants and the plaintiff 
that defendant No. 5 should pay off the plaintiff out of the 
purchase money and that the plaintiff should accept defendant 
No. 5 as his debtor in the place of the first four defendants, 
The conveyance was registered. 


(1) (1817) 8 Mer, 582. (3) (1861) 1 B, & 8. 808. 
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The plaintiff has now brought this suit against all the defen- 
dants on the original bond and recited in the plaint the circum- 
stances under which he is entitled to hold defendant No. 5 
responsible. 

The suit has been dismissad by both the Courts below on 
the ground of limitation. It has been held that defendants Nos, 
1 to 4 have no longer any liability to the plaintiff after the 
arrangement of Augast 1903 and as regards defendant No. 5 
that he is liable only under an oral contract and that conse- 
quently the suit is barred by limitation, 


The plaintiff appeals to this Court and on his behalf it has 


been argued that the suit uader Article 116 of the Limitation 
Schedule could be brought within 6 years of the registered con- 
tract of August 1903. That registered contract was executed 
by defendants Nos. 1 to 4 in favour of defendant No. 5 and by 
it they sold their land to him for Rs. 2,000 and authorised him 
„to pay off the plaintiff and recover from him the potta in deposit 
with him. The plaintiff was no party to that contract. It has 
been argyed that although the plaintiff was not formally a party 
to that contract he was virtually a party and was intended to 
be benefited by that contract. Aud it is contended on the 
authority of the case Husaini Begam v. Khwaja Muhammad 
Khan (1) and on the decision of the Privy Council in appeal 
from the same case Khwaja Muhammad Khan v. Husaini 
Begam (2), that the plaintiff is entitled to sue on that contract. 
The case cited seems to me, to be ofa very different character 
from tHat before me. The contract in that case was executed 
in favour of the father of the plaintiff and was to the effect that 
if the plaintifl’s father give her in marriage to the defendant's 
son, the defendant would pay her Rs, 500 a month. The 
father of the plaintiff who was a party to the contract took no 
benefit or advantage whatever. The whole benefit of the con- 
tfact was intended exclusively for the plainziff and it may 
perhaps be added tbat the plaintiff performed her share of what 
had been stipulated. Ido not think that it can be supposed 
that the Privy Council meant to lay down in that case that 
any body who receives, any benefit under a contract between 
strangers can sue on that contract. Here, so far as the regis- 
tered contract is concerned the people who were intended by 
the defendants Nos. 1 to 4 to be benefited were themselves. 
(1) (1908) I. L. B. 39 AIL 151. 
(3) (1910) I, L, B, 82 AU, 410; 14 O, W. N, 865, 
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The plaintiff was entitled to the payment of this bond whether 
from them or from defendant No. 5.. What they wanted was 
that they should be relieved from their liability to the plaintiff, 
It was for that purpose that they sold their land and not that. 
the plaintif might recover his dues. The case which I have 
cited must I think be regarded as exceptional, while there is 
nothing in the present case I think which justifies any departure 
from 'the ordinary rule that a person suing for compensation 
for breach of a contract must be a party to that contract. It 
appears to me, therefore, that the plaintiff is not entitled to sue 
on the registered conveyance and is therefore not entitled to 
the benefit of Article 116 of the Schedule to the Limitation Act, 

‘It has also been argued by the learned vakil for the res- 
pondent that he would not in any case be entitled to the benefit 
of that article inasmuch as the contract was not signed by both 
the parties. He has sbewn to me authority in Bombay and 
Madras in support of his contention. But with all respect to 
that authority I am bound by the decision of this Court in the 
case of Girisk Chandra Das v. Kunja Behari Malo (1). 

The second point taken is that the case comes under 
section 10 of the Limitation Act, inasmuch as by the contract 
the sale proceeds of the property were entrusted to defendant 
No. 5 to hold in trust for tbe benefit of the plaintiff and it is 
argued that defendant No. 5 is a trustee for the plaintiff and 
that no question of limitation can arise. Butit does not appear 
to me that defendant No. 5 can be regarded asa trustee for 
the plaintiff, for as I have said the intention of deféndants 
Nos. 1 to 4 was to benefit themselves—to relieve themselves of 
the liability to pay this debt and not to benefit the plaintiff. 
The case is quite different from that of Anund Moye Dali v. 
Grish Chunder Myty (2) which was a case where a testator 
had directed his executor to pay his creditors. A direction of that 
kind was, no doubt, intended by the testator solely for the 
benefit of the creditors and was not intended to benefit him- 
self in any way. Whereas here the direction to defendant 
No. 5 to pay the plaintiff was intended by defendants Nos. 1 to 
4 entirely for their own benefit. Even in the case which I 
have cited it was held that in a case where the executors were 
directed to pay debts out of the property left by the testator 
limitation would run. Ithink it would be impossible to hold 
that whenever a person gives money to another with a direction 


(1) (1908) I, L. B, 88 Oalo, 688. > - (2; (1881) L L, B, 7 Celo; 77%, 


^ 
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to pay ittoathird, the second is a trustee for the third to 
such an extent that the third can sue him for the money with- 
out any question of limitation ever arising. 

Thirdly, it is argued that the facts found do not justify the 
decision that the proper period of the limitation to be applied 
is that prescribed by Article 116. Articles 83 and 103 have been 
referred to. Article 83 refers to contract to indemnify clearly. 
Here there is no contract of that nature. Defendant No. 5 
did not agree toindemnify the plaintiff against the default of 
defendants No. 1 to 4. The liability of defendants No. 1 to4 
came to a complete end and there was a new contract by 
defendant No, 5. Nor does Article 103 apply either. And even 
if it did, the plaintiff would not, in my opinion, be benefited. The 
contract was, according to the plaint, that defendant No. 5 
would soon pay the amount due on account of the bond. This 
agreement was come to in 1903, and the suit was instituted on 
the 35th January 1908. It lay upon the plaintiff to shew that his 
cause of action arose within 3 years from that date, and clearly 
in the circumstances his cause of action must have arisen for 
more than three years before the institution of the suit. 

The fourth ground taken is that defendant No. 5 can be 
sued on the original bond as representative of defendants No. 1 
to 4 and with this may be taken the sth ground that the plaintiff 
is, at any rate, entitled to a decree against defendants No. 1 to 
4. Both these grounds appear to me to be concluded by the 
finding of the Courts below that the liability of defendants Nos, 
I to 4 had come to a complete end and that of defendant No. 5 
had been substituted for it. It is argued that the Courts below 
have not found'in express terms that the plaintiff accepted the 
5th defendant as his debtor instead of defendants Nos 1 to 4. 
Jt appears to me that that is the only possible meaning that 
can be attached to the decisions of the Courts below. The first 
Court uses the word " novation ” and refers at length to section 
£2 of the Contract Act and its first illustration, holding at the end 
“ As regards the liability of the defendants Nos. I to 4 the plaintiff 
having accepted the defendant No. 5 as his debtor their liability 
has terminated under section 62 of the Contract Act.” The 
learned District Judge in appeal says “plaintif has elected to 
enter into a fresh contract with defendant No. 5.” It would 
have been impossible for the Courts below to come to this 
conclusion ifthey were not satisfied that the parties intended 

tbat the liability of defendants No. 1 to 4 should come to an 
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end. The express reference to section 62 of the Contract Act , 
and the illustration under it shows that the Munsiff considered 
that the first contract had been completely superseded by the 
second and that the plaintiff had agreed to accept defendant No. 
5 as his debtor in the place of defendants Nos. 1 to 4. On these 
fiadings the plaintiff is entitled to no decree against defendants 
Nos. 1 to 4 nor even defendant No. 5 be regarded in any way 
as the representative in interest of defendants Nos. 1 to 4 so 
as to enable the plaintiff to sue him on the original bond. 

These are all the points taken and it appears to me that 
they all fail. The appeal must be dismissed with costs. 

Against this decision the plaintiff preferred an.appeal under 
section 15 of the Letters Patent. 

Babus Mokendra Nath Roy, Krishna Prasad Sarbadkikari 
and Monmotko Nath Roy for the Appellant. 

Babu Harendra Narayan Mitter and Moulvi Nuruddin 
Ahmed for the Respondents. 

The judgment of the Court was delivered by p 


Jenkins C. J.—This is an appeal under clause 15 of the 
Letters Patent from a judgment of Mr. Justice Coxe who has 
confirmed the decree of the lower appellate Court which in its 


. turn confirmed that of the Court of first instance dismissing the 


suit with costs, 

Thefacts are briefly these: Oa the 22nd of July 1899, 
defendant Nos. 1 to 4 borrowed from the plaintiff a sum of Rs. 300 
and by way of security, for this, they gave a personal covenant 
by a registered bond and also purported, though ineffectually, to 
create a charge, by deposit of a fofiah relating to immrovable 
property. Interest was paid on this bond up to the 13th of 
April 1903 ; and, on the 18th August 1903, defendants Nos. 1 to 
4 executed a registered instrument oftransfer of all their property, 
movable and immovable, to defendant No. 5 for a sum of Rs. 2,000 
becoming thereby, as the plaint describes it rightless," This 
Rs. 2,000 was not all paid in casb, but there was a provision 
and a declaration in the Aoja/a that out of this consideration 
money of Rs. 2,000, amongst other things, the sum of Rs. 330 
due to the plaintiff should be paid by defendant No. 5. On the 


‘very same day there was an arrangement between the plaintiff 


and defendant No. 5 by which the liability of defendant No. 5 
undér the transfer was acknowledged and accepted, and either 
then or in connection therewith this fottak was handed over 


' to defendant No. 5. The plaintiff, having sought in vain 
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payment of this money which jn common honesty-is dué'-from 
defendant No. 5, bas now been compelled to bring this suit, 
whereby he prays against defendant Nos. 1 'to 4 and algo 
defendant No. 5 but principally against defendant No, 5 a decree 
forjpayment of Rs. 613-14 annas, which represents this principal 
sum of Rs. 300 and the interest that accrued on it. As I have 
already indicated he has failed in all Courts, and the only 
question now is whether he is to fail before us. 

We are clearly of opinion that there was no novation within 
the meaning of section 62 of the Contract Act—no substitution 
of a new contract for an old contract—and the question to be 
decided is whether or not the plaintiff is entitled to sue on that 
registered instrument of the 18th of August 1903, whereby 
defendant No. 5 undertook to pay the plairtiff what waa due 
to him from defendants Nos. 1 to 4. Looking at it broadly, 
there can be no doubt that an obligation was undertaken by 
defendant No. 5 and that it was for and intended to be for the 
benefit of the plaintiff. There sreexpressions in the judgments 


of the Courts which are suggestive of an oral contract between 


the plaintiff and defendant No. 5, but thaf, I think, was a 
misconception of the position. Indeed, the findings of the 
lower appellate Court do not justify the view that theré was ‘a 
contract, but there was, as I have already indicated, -an 
acknowledgment on the part of defendant No: 5 communicated 
to the plaintiff, and accepted by him of an obligation on the 
part of defendant No. 5 towards the-plaintiff, for the debt which 
was to be paid by defendant No. 5 under the provisions of the 
registered instrument of the 18th of August 1903. It is material 
in this connection to observe, frs? that defendants Nos. 1 10 4 
parted with the whole of their property, movable and immovable, 
to defendant No. 5, secondly that on the same date there was this 
arrangement between the plaintiff and ‘defendant No. § which 
clearly points to a communication to the plaintiff of the 
transaction ; and /za//y that as a result of this thé pottak which 
was regarded by the parties at that time, erroneously perhaps, 
as constituting a charge on the property was handed back by the 
plaintiff to defendant No. 5. It appears&'to me that ohe may 


_ fairly say that this sum of Rs. 330 mentioned in the registered 


instrument of August was allocated and held by defendant No. § 
for the benefit of the plaintiff, so that in a sense the money was 
reified and earmarked for this purpose. We have here then a 
position in which it would be, in accordance with the principles 
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of justice, equity and good conscience, the abiding rule in these 
Courts, that the plaintiff should be entitled to enforce this 
claim against defendant No. 5. If we were governed by 
Tweddle v. Atkinson (1) there might possibly be a difficulty in 
our way, but it has to be borne in mind that Zwradle v. 
Atkinson (1) was a decision on a Form of action peculiar to the 
common Law Courts in England and that the case was influenced 
by the rule that no action in assumpsit could be maintained 
upon a promise unless consideration moved from the party to 
whom it was made. Here we have a definition of consideration 
which is wider than the requirement of the English law (section 
2, (d) of the Contract Act). And it has been laid down by Sir 
Barnes Peacock in a full Bench decision of this Court in relation 
to Couits in the. Muffussil, Rambux Chitlangeo's case (2), that 
in those Courts the rights of parties are to be determined accord- 
ing to the general principles of equity and justice without any 
distinction as in England, between that partial justice which is 
administered in the Courts of law and the more full and com- 
plete justice for which it is frequently necessary to seek the 
assistance of a Court of Equity. The rules, he added, and, the 
-fictions which have been in many cases adopted by the Common 
Law Courts in England for the purpose of obtaining jurisdiction 
in cases which would otherwise have been cognizable only by 
the Courts of Equity, are not necessary to be followed in this 
country where the aim isto do complete justice in one suit. 
More.than that I feel that we now have ample authority for 
saying that the administration of justice in these Courts is 
not to be in any way hampered by the doctrine laid down in 
Tweddle v. Atkinson (1). That Itake to be the result of the 
decision of the Privy Council in a recent case: Khwaja Muham- 
mad Khan v. Husani Begam (3). In tbe report of that case in 
14 Calcutta Weekly Notes there is an interlocutory remark of 
Lord Macnaghten which indicates the limits imposed on a Court 
of Common Law. He there says, " supposing she (that is the 
plaintiff) were an English woman, it is true she could not bring 
an action in the King's Bench Division, but could she not bring 


`a suit in equity?” "Theauswer of the learned Counsel was, Yes. 


Tt is possible that this distinction can be explained by the history | 


.of the action of assumpsit which was a development of the writ 
- of trespass. In the old writ in tndsbitatus assumpsit it was 


(1) (1861) 1 B. & B. 893. (— (3) (1867) ? W. B. 877, 
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alleged that the defendant “ not regarding his said promise and- 
undertaking but contriving and fraudylently intending oraftily 
and subtilly to deceive and defraud” had not paid and so forth, 
The breach of contract was charged as deceit and it was only 
the person deceived who could sue. The bar then in the way 
of an action by the person not a direct party to the contract was 
probably one of procedure and not of substance. In India -we 
are free from these trammels and are guided in matters of pro- 
cedure by the rule of justice, equity and good conscience, The case 
with which we are now dealing finds a close parallel in Gregory 
and Parker v. Williams (1), and also in the more recent cases 
of Touche v. Metropolitan Railway Warehousing Company (2) and 
Gandy v. Gandy (3). There is a valuable exposition of the law 
by Lord Hatherby in the first of these last two which was adopted 
by Lord Justice Cotton in the second. The Lord Chancellor 
said ' The case comes within the authority that‘ where a sum is 
payable by A. B..for the benifit of C. D., C. D. can claim under 
the contract as if it had been made with himself", "That appears 
to me to be a principle which is of distinct use in the consider- 
ation of this case. It appears to me that we have therefore in 
the circumstances of this case a condition of affairs in which if 
would be right to hold that the plaintiff is entitled to enforce 
his claim in this suit. The claim is one under the registered 


instrument of the 18th of August 1903 : and, in that view of the . 


case it is unnecessary to consider whether the plaintiff is entitled 
to rely on the deposition as an acknowledgment for the purpose 
of taking this case out of the operation of the Statute of Limita- 
tion, for admittedly if this is a suit on the registered instrument 
of trausfer it is within time. 


We, therefore, reverse the judgment of Mr. Justice Coxe; | 


as also the decrees of the lower appellate Court and of the 
Munsiff so far as relates to defendant No. 5 and pass a decree in 
the plaintiff's favour for the sum of Rs. 613-14 anpas with costs 
throughout. This decree will be against defendant No. 5 alone. 
As against defendants Nos. 1 to 4 the decree of dismissal will 
stand but without costs in this Court. Having regard to'the 
disingenuousness of the defence made by defendant No: s, 
interest should run at six per cent per annum on the principal 
sum adjudged from the date of the suit to the date of the decree 


„and thenceforth on the decretal amount until payment, 


A. T. M, : Appeal allowed > suit decreed. 
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Before Mr. Yustice N. -Chatterjee and Mr. Sustice Walmsley, 


SRI PROSHAD NARAIN SINGH AND ANOTHER 
v. 
MUSSAMMAT DULHIN GENDA KOER.* 
Appliodtion for grobate—Oateetor— Locus standi—Order refusing caveator to 
oppose— Appeal, if lies. 


~ No appeal lies against an order refusing a oaveator to oppose an application | 


for probate on the ground'€hat he has no loews sandi, 
Khottramoni Dasi v. Shyama Okura Kundu (1) followed, 

Appeal by the objectors, Sri Proshad Narain Singh and 
another. í 

The applicant Mussammat Dulhin Genda Koer applied to 
the Court of the District Judge of Mozufferpur, for probate of a 
will alleged to have been executed by her deceased husband, 
Babu Kisbun Kishore Narayan Singh. Several persons put in 
petitions -of objections opposing the grant of probate on the 
ground that the will was not a genuine one. The learned 
District Judge thereupon took up the first issue raised in the 
case, i4, "Have the caveators any locws stands,” and after 
considering. the formal evidence of interest adduced by the 
cayeators decided the issue in favour of some and against others. 
The aforesaid objectors being aggrieved by the said order of the 
learned District Judge preferred the present appeal to the High 
Court. : 
Mr. S. P. Sinka (with him Babu Baldeo Narain Singh) for 
the Respondents, raised a preliminary objection that no appeal 
-lay in the case. ° 

Babu Golap Chandra Sarkar for the Appellant, submitted 
that an appeal lay to the High Court against the order passed by 
the District Judge. The suit was decreed against the appellants. 
Referred to sectioa 86 of the Probate and Administration Act. 
The section is general. Tnere isno reason why should the 
operation of the, section be curtailed. There is nothing in the 
Code of Civil Procedure as to who may apply. Nor has any rule 
been. framed under. the Code as regards the particular point, 
Under section 69 of the Probate Act citations are to be issued ; 
and every one is entitled to come before the Court. He relied 
on the cases. of Sheikh Asim v. Chandra Nath Namdas (2) and 
Lakki Narain Shaw v. Multan Chand (3) (N. Chatterjee J. 


* Aid qe from Original Order No. 80 of 1909, against the order of D. H, 
‘Kingsford, Baq., District Judge of Moxufferpur, dated the lst December, 1908. 


(1) (1891) I. L. R. 21 Calo. 580 (3) (1904) 8 C, W, N. 748. 
} NU O7 (8)-(1912) 170, L. ) Seo? 


*. 


T 


VoL. XVIII ,. HIGH COURT. 


pointed out that the case ín 8 C, W. N. 748 arose out of an 
application for revocation of probate). He further submitted 
that unless relationship was established in probate proceedings 
it would be res judicata in a subsequent regular suit: see Ram 
Nandan Pashad v. Sheoparsan Singh (1). 


Mr. S. P. Sinka for the Respondent, submitted that’ the 
ciues of Abhiram Dass v. Gopal Dass (2), Khettramont Dasi v. 
Shyama Churn Kundu (3), Lalit Mohan Das v. Radharaman 
Saka (4), supported his contention. : i 

Babu Galap Chandra Sarkar, in reply. 


The judgment of tbe Court was delivered by 


N. Chatterjee J.—A preliminary objection has been taken 
to the hearing of this appeal on the ground that no appeal lies 
against the order refusing to allow the appellants to oppose thà 
application for probate on the ground that they have no Jocus 
stands, Tne case of Khettramont Dasi v. Shyama Churn 
Kundu (3) shows that there is no appeal in such a case. The 
appeal is, accordingly, dismissed with costs. We assess the 
hearing fee at two gold mohurs. 


AN, R. C. Appeal dismissed. 


(1) (1910) 11 O. L. J. 628. (8) (1894) I L, R. 21 Calo, 539, 
(3) (1833) L L. B. 17 Oelo, 48((51). (4) (1911) 15 U. W. N. 1021, : 


Before Sir Harry Lushington Stephen, Knight, fudge, and — 
Mr. Fustice Mullick. 


$ NABIN CHANDRA TRIPATI 
v. 
KALI KUMAR DAS AND OTHEBS.* 


Csil Procedure Coda (Act V of 1008), Seos 99, 107, ol. (1), sxb-ol. (M), O. 
XLE, rr. 83 and 85—Romind—Appellate Ovurt, powere of— Inherent 
powsr, if any — Error or irregularity mx affsoting morite—Decres, whether 

o = to be reversed. 

A Gourt of appeal has the power to remind & ows only under section 107 
and Order XLI, Rules 23 and 35 of the Oode of Civil Procedure, and has 
no inherent power to remand the same even when the original Court " has com- 
mitted any error, omission or irregularity by reason of which there has not 
been n proper tral or an effectual or complete adjudication of the sult, and 
the party who complains of such error, omission or irregularity, has been 
thereby materially prejudiced.” 

* Appeal from Appellate Order No. 32 of 1913, against the order of Babu 
Rajani Kanta Ohatterjee, Subordinate Judge, ist Gourt, District Chittagong, 


dated the 80th of November, 1911, reversing the order of Babu Hash Behary 
Burman, Munsuf at Patiya, dated the 29th of August, 1910, 


Proshad Narayan 
t. 
Dulbin Genda. 
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Zohra Bibi v. Zobeda Khatun (1) not followed, . 

Having regard to the provisions of section 90 of the Oode of ivil Pro- 
oedsre, High Oourt treated an error of law mado by the lower appellate Oourt 
in the present ocase as an irregularity, and inasmuch as the said error did not 
at all affect the merits of the osse, it refused to interfere. 

Appeal by the Plaintiff. 

Suit for partition. . 

The material facts and arguments will appear sufficiently 
from the judgment. 

Babu Kshitish Chandra Sen for the Appellant. 

Babu Dhirendra Lal Kastgrr for the Respondent. C. A. v. 

The judgment of the Court was as follows : 

This is a partition suit in which the preliminary decree 
ordered partition with as little disturbance on allotment to the 
then possession as possible. The Commissioner proceeded to 
allot the land disturbing the possession of defendants Nos. 6 and 7, | 
who were holding land less in amount than what they were 2 
entitled to, and without compensating them in land or other- 
wise for what he deprived them of and the Munsiff adopted 
this partition; on appeal the Subordinate Judge in allowing the 
appeal found that the direction contained in the preliminary 
decree had not been complied with, pointed out how the parti- 
tion should have been effected, and remanded the suit directing a / 
partition on the lines he indicated. On appeal to us against this 
order it is argued that the Subordinate Judge had no power to 
order this remand, since it is not on a preliminary point under 
Order XLI, Rule 23, and is not a reference of issues to the lower 
Court for trial under Order XLI, Rule 25. The respondent 
however contends that the Court had an inherent power to 
remand the suit, because such a power exists wherever in the 
words of this Court in Sora Bibi v. Zobeda Khatun (1), the 
Court whose decision is appealed against " has committed any 
error omümion or irregularity by reason of which there has not 
been a proper trial or an effectual or complete adjudication of 
the suit, and the party who complains of such error” and so on 
* has been thereby materially prejudiced.” This is a proposition 
to which we are unable to agree. We see no reason apart from 
legislation for saying that a Court of appeal has a power of 
remand : and the substitution of the new for the old Code of 
Civil Procedure does not seem to us to support the conclusion 
which this Court drew from it in the case referred to. Order XLI, 


(1) (1910) 12 O, L. J, 388. 
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Rules 23 and 25 of the new Code take the place of sections 562, 
566 of the old one. Section 564 of the old Code enacted that “ the 
appellate Court shall not remand a case for second decision except 
as provided in section 562” and this enactment is not repeated in 
the new Code. From this this Court drew the conclusion that 
an appellate Court has the inherent power that we have referred 
to. This argument seems to us to be inconsistent with the 
method of construction properly applicable to an Act devided 
into sections and Rules as the present Code is. This method we 
apprehend to be that the sections lay down general principles, 
and the Rules provide the means by which they can be applied, 
and they cannot be otherwise applied. The result is that the 
Rules restrict the provisions contained inthe sections. Applying 
this construction to the present case we find that section 107 (1) 
(2) confers on any appellate Court a power “to remand a case,” 
and then proceeds to limit this power by Order XLI, Rule 23, 
where the old Code gave a restricted power and then proceeded 
to enact that the Court had no other power fora similar purpose. 
This Code confers a general power in the widest possible terms 
and then restricts its application by an enactment of the former 
limitations, The methods of describing the powers of the 
Court differ : but the result is the same ; section 564 of the old 
Code was not re-enacted: but that is because the canon of 
construction that we have mentioned was recognised, and the 
enactment became unnecessary. The result follows that an 
enactment that the Court “ shall have power to remand” takes 
‘the place of one that a Court “shall not remand” without the 
law being altered, which may be curious, but is not otherwise 
worthy of notice. Ifthe canon of construction that we suggest 
is not correct, we are at a loss to understand why it was that the 
Court in Zokra Bibi v. Zobeda Khatun (1), did not seek for a 
power of remand in section 107 rather than invoke the inherent 
powers of the Court. If our canon is correct, the inherent 
powers attributed to the Court seem to be taken away if they 
ever existed by a direct legislative enactment. We therefore 
cannot agree with the decision we have mentioned. Though we 
may perbaps point out that we are dealing only with the ques- 
tion of the power of a Court to remand in an. appeal from an 
original decree, and not with an appeal from an appellate decree 
which falls under Order XLII. 

Under these circumstances we should feel ourselves bound 
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to refer the decision we have mentioned to a Full Bench, were 
it not that on the authority of AMohesh Chandra Dass v. 
Xamiruddin Mollah (1) it is open to us to treat what we 
consider to have been the mistake made by the Subordinate 
Judge as an irregularity under section 99 of the Code, and that 
under the circumstances of this case the merits of the case 
have not at all been affected by the order before us. We 
therefore dismiss the appeal ; but we make no order as to costs. 


ANRG | Appeal dismissed. 
~ (D (1001) ILL. B. 38 Calo 821. 


Before Sir Asutosh Mookerjes, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
AKHIL PRODHAN 


v. 
MANMATHA NATH KAR AND oTHERS,* 


Fraxnd—8wit for declaration of tlils and posssssion—-Fictilions suit, deorss and 


s&lo— Agreement to opoouta roloase—Specifo porformance—Lintiation— Z^ 


Fictitious — oonteyance—PFiotitiows condos, if do/raudod — Holief —Óiiil 
Procedure Code (Act XIV of 1888), Beo, 317. 


To enable a fraudulent confederate to retain property transferred to him 
in order to effect a fraud, tho contemplated fraud must be effected, when and 
when alone does the fraudulent grantor or giver lose the right to claim the afd 
of the law to recover the property he has parted with. 

Section 817 of the Code of O{vil Procedure contemplates & real sale in 
execution of a real decree in areal suit. It is not applicable to the oase of a 
fictitious sale held in execution of a flotitions decree obtained ín a flotitious suit. 

Bandon v. Becher (1) referred to. " 

In 1898, a tenant exeouted a fiotitious conveyance of his land in favour 
of A with a view to protect himself from invasion of his rights by his 
landlord. In 1899, he, to protect himself from A, who proved unfaithful, 
induced his landlord to institute a flotitious suit for rent. That suit was 
deareed on the 7th November, 1899, The landlords took out execution of that 
deores, A thereupon preferred a claim which was disallowed on tho 20th 
January, 1900. The decree was snbsequently executed and at the sale whioh 
followed, the landlord purchased the holding on the 19th March, 1900 and, 
possession was delivered on the 5th June, 1900, On the 10th April, 1900, 
A sued the tenant and the landlord for deolaration of bis title on tho basis 
ot his convoyande; but on the 28rd July, 1900, this suit was withdrawn. In 
1908, the landlord turned against the tenant and with the help of the Police 
took away by force the -crops raised by him. On the 15th March, 1907, the 

= Appeal fram Appellate Decree No. 2910 of 1809, puris deoree of 
B. B. Forrester, Ead., not Judge of Midnspnr, dated the 8rd September, 


1909, reversing that of Babu Ambica Oharan Mookerjee, Subordinate Judge of 
Midnapur, dated the Bist July, 1908. 3 


(2) (1885) 8 Ol, & F, 479. 
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tenant commenced the present suit for declaration that the entire proooedings 
in the rent sult of 1809 were flotítious and that the landlords did not acquire 
any ttle on tte basis of their purchase at the execution sale, The plaintiff 
also alleged shat the landlords defendants agreed to execute a release and in 
the prayer clause of the p'alnt he asked for a decree for execution of such 
reloase by the Jandlords : 

Hold, that as the sult was in essence one for declaration of title to land 
and for conirmation of possession and not for specific performance of a 
contract, it was not barred by limitation ; 

that as the conveyance in favour of A was a fictitious dooument. A had 
no real title zo the property and wes not defrauded; and the plaintiff oon- 
sequently wna not disentitled to protection in a Oourt of equity ; f 

that section 817 of the Oode of Oivil Procedure was uo bar to the màin- 
tainability of the suit. ] 


Appeal by the Plaintiff. 


Suit for declaration that the proceedings in a rent suit 
brought against the plaintiff by the first and second defendants 
were fictitious and had not affected his title to the land 
mentioned ia the schedule to the plaint, and also for confirma- 
tion of possession of those lands. 

The material facts are set forth above. 

Babus Ram Chandra Mazumdar and Manmatha Nath 
Mukherjee for the Appellant. 

Babus Dwarka Nath Chuckerbutty, Surendra Nath Das 
Gupta and Sasadhar Roy (for Babu Surendra Nath Roy) for the 
Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.— This is an appeal by the plaintiff in a suit 
for declaration that the proceedings in a rent suit brought 
againgt him by the first and second defendants were fictitious 
and have not affected his title to the lands mentioned in the 
schedule to the plaint, and also for corfirmation of possession of 
those lands. The circumstances under which the plaintiff seeks 
relief are not now in controversy. The subject-matter of litigation 
«was held by the plaintiff under the Kar defendants as a tenant. 
In 1894, his landlord sued to eject him on the allegation that he 
was a trespasser. This suit was dismissed by the Court of first 
instance and that decree was ultimately affirmed, on appeal, 
by this Court on the 20th July 1897. In this litigation, the 
plaintif was assisted by the Jana defendants. Accordingly in 
1898 he executed fictitious conveyances in their favour with a 
view to protect himself from further aggression on the part of 
the Kars, In 1899, he found that the Janas.were unfaithful, 
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and so to protect himself against the Janas, he induced - his 
landlord to institute a fictitious suit for rent. That suit was 
decreed on the 7th Nevember 1899. The Kars took out 
execution of this decree. The Janas thereupon preferred a 
claim which was disallowed on the zoth January 1900. The 
decree was subsequently executed and at the sale which followed, 
the Kars purchased the holding on the 19th March 1900. The 
plaintiff alleges that possession was formally delivered to the 
Kars on the sth June 1900. As a matter of fact he himself 
has ever since continued in occupation of the land. On the 
roth April 1900 the Janas sued the plaintiff and the Kars for 
declaration of their title on the basis of their conveyances ; but 
on the 23rd July 1990. this suit was withdrawn. In 1906 the 
Kars turned against the plaintiff, and with the help of the Police 
took away by force the crops raised by him. On the 15th 
March 1907, the plaintiff commenced this suit for declaration 
that the entire proceedings in the rent suit of 1899 were 
fictitious and that the Kars did not acquire any title on the 
basis of their purchase at the execution sale. The Court of 
first instance found in favour of the plaintiff and made a decree 
in accordance with the prayer in the plaint. Upon appeal that 
decree has been set aside by the District Judge on the ground 
that as the plaintiff entered into this fraudulent arrangement 
with the Kars with a view to defraud the Janas he is not entitled 
to any relief in a Court of Equity. The District Judge has 
further found that the suit isin essence a suit for specific per- 
formance of a contract and is consequently barred by limitation. 
On the present appeal the decision of the District Judge has 
been assailed on two grounds ; namely, frst, that the suit js not 
barred by limitation, and, secondly, that the conduct of the 
plaintiff has not been such as to disentitle him to relief in a 
Court of Equity. These points have been controverted on 
behalf of the Kar defendants, who have further urged that the 
suit is barred under section 317 of the Code of Civil Procedure. 
of 1883. In our opinion, the decree of the District Judge cannot 


be supported. 


_ Insofarasthe first ground is concerned, no question of 
limitation arises in this case. The suit is not one for specific 
performance of a contract. No doubt the plaintiff alleged that 
the Kar defendants had agreed to execute a release and in the 
prayer clause ofthe plaint he asked for a decree for execution 
of such release by the Kars, But the suit is in essence one for 
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declaration of title to land and for confirmation of possession. 
The plaintiff seeks a declaration that the proceedings in the rent- 
suit were fictitious and did not operate to affect his title in any 
manner ; he also prays for confirmation of possession. As the 
Kars turned against the plaintiff and took away the crops grown 
by him in November 1906, and the suit was commenced on 
the 15 h March 1907, it is amply in time, We hold accordingly 
that the suit is not barred by limitatian. 


In so far as the second ground is concerned, it is clear that 
the plaintiff is not disentitled to relief in a Court of Equity. It 
may be conceded that the fictitious suit for rent was instituted 
against him by the Kars at his instance with a view to make it 
impossible for the Janas to assert their claim under the con- 
veyauces But the Janas cannot be said to have been defrauded 
unless it is established that they had a valid title. Upon this 
point, the Court of first instagce found that the Janas who are 
said to have been defrauded paid no consideration for the 
conveyances in their favour ; in other words, that the conveyances 
were fictitious documents which bad been executed by the plain- 
tif with a view to protect himself from any invasion of his 
rights by the Kars. Under these circumstances, it is impossible 
to maintain the view that the Janas were defrauded. On behalf 
of the Kars, we have been pressed to remand the case for 
consideration of the question whether the Janas had any subsisting 
title ; but we cannot accede to this request. It is plain from 
the grounds of appeal taken by the Kars before the District 
Judge that the findings of the Court of first instance upon this 
question were not specifically assailed, and it is clear that if 
the point had been argued before the District Judge, there 
would have been a discussion of the evidence on this point in 
the judgment. It appears to have been assumed beíete the 
District Judge that the Janas were defrauded, because the effect 
.of the execution sale was to make it impossible forthe Janas 
to assert their title. But it appears to have been overlooked 
that if they had no real title to the property, they could not be 
defrauded. The case thus falls within the principle of the 
decision of this Court in Fods Nath Poddar v. Rup Lal 
Poddar (1) and of the Judicial Committee in Petherpermal 
Chetty v. Muniandy Servat (2) namely, that to enable a fraudulent 
confederate to retain property transferred to him in rder to 

(1) (1906) I. L. B, 88 Calo. 987 (978); 40. L, J. s 
(2) (1908) L L. B. 35 Calo. 851; 7 C. L, J, 638, 
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effect a fraud, the contemlapted fraud must be effected, when 
and when alone does the fraudulent grantor or giver lose the 
right to claim the aid of the law to recover the property he 
bas parted with. The plaintiff is consequently not disentitled 
to protection in a Court of Equity. 

The only other point which requires consideration is 
whether the suit is barred under the provisions of section 317, 
of the Code of 1882. That section provides that no suit shall 
be maintained against a certified purchaser on the ground that 
the’ purchase was made on behalf of any other person or on 
behalf of à man through whom such other person claims. The 
case before us is not a suit of this description. Section 317 
contemplates a real sale ip execution of a real decree in a real 
suit. Here, we find a fictitious suit for rent in which there was 
no controversy between the parties. In that fictitious suit a 
fictitious decree was made and the sale held in execution of that 
decree was equally fictitious. To a suit of this description the 
observation of Lord Brougham in Bandon v. Becher (1), applies : 
“ A sentence is a judicial determination of a cause agitated between 
real parties, upon which a real interest has been settled. In 
order to make a sentence, there must bea real interest, a real 
argument, a real prosecution, a ‘real defence, a real decision.’ 
Ofallthese qualities, not one takes place in the case of a 
fraudulent and collusive suit; there is no Judge but a person 
invested with the ensigns of a judicial office, is misemployed in 
listening to a fictitious cause proposed to him; there is nó 
party luigating, there is no party defendant, no real interest 
brought into question." See Radha Madhab v. Kuipatarn (2). 
To a suit of this description section 317 cannot possibly have any 
application. 

The result is that this appeal is allowed, the decree of the 
District Judge set aside, and the suit decreed with costs in all the 
Courts in the manner following. The decree will declare that 
the suit for rent (No. 369 of 1899) instituted against the 
plaintiff by the Kar defendants in 1899 and all proceedings 
based thereon were fictitious aud have not affected his title 
in any manner; his possession will further be confirmed, or, 
if he has meanwhile been dispossessed, he will be restored to 
possession in execution of this decree. : 


A. T. M. . Appeal allowed : suit decreed. 
(1) (1835) 8 OL & F., 479, (3) (1912) 17 O. L, J. £09 (313). 
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Before Sir Asuiosh. Mookerjoe, Knight, Fudge, and Mr. Fustice 
i Beachcrojt. 
DASARATH PATEL AND ANOTHER 
v. 
BROJO MOHON GAONTIA AND OTHEBS.* 


Iambardar—Lambardar, if can settle vacant land —Primcipal and agsat— 
Axthority conferrod by (too or more persons, if oan bo reroked by one— 


Contrass Ao (IX of 1879), Boos. 903, $04, SOS— Havooatiom of agonia. 


authority, whos affcots third porson— Notios, nature oj — Burden of proof — 
Avil Procedure Coda (do V of 1909) O. 41, R. €—Partiss te appeal, 


A lambardar has no statutory but may have customary authority to make 
a settlement, with the tenants, of land vacated by the original tenant, 

Where authority is conferred on an agent by two or more principals 
jointly, the authority may be revoked by one, and it in sufficient if notloe of 
revocation is given by one of ths principals. The revocation of the authority 
of an agent may take effect, in so far as third persons are oonoerned, at a 
potnt of time different from the moment when it takes effeqt with regard to the 
agent himself. As to the agent himself, the revocation takes effect from the 
time when ıt is made known to him, and, as to third persons, when it is made 
known to them and not before; and until revocation isso made known, it is 
inoperative, If known to the agent, as against his principal his rights are 
gone, but as to third persons who are ignorant of the revocation his acts bind 
both himself and his principal Where one has been the agent constituted 
and accredited to carry on business [or another, his authority to bind his 
principal continues after actual revocation as to those who have been aocus- 
tomed to deal with bim as such egent, until notice of the revocation of his 
agency is brought home to them, This rule us based on the principle that a 
person, who has accredited another as his agent, is estopped from denying thas 
agency at a subsequent time, as against the persons to whom he hes accre- 
dited him, by reason of any suoh revooation, 

As regards third persons, express or actual notice is not necessary: it is 
euffüo:ant to establish that the persons bad knowledge that the authority of the 
agent had been revoked, Tne barden of proof is on the prinoipal to establish 
that the third persons were aware of the revocation of the agent's authority. 

The plaintiffs alung with the first defendant and two other persons who 
were not parties to the litigation were gaoatias of the village which comprised 
the disputed land. The first defendant was the l&mbardar. The land was 
originally in the occupation of & tenant who abandoned it, As soon as the 
tenant vacated the land, the plaintiffs served notice upon the first defendant 
n: which they requested him either not to lease their share of the land to any 
tenant, or to lease the same to the plaintiffs themselves. Notwithstanding this 
notice, the first defendant settled the land with the remaining defendants, 
The plaintiffs consequently sought a declaration that the -first defendant 
was not competent to grant & valid lease to the other defendants and that, 
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they were entitled to joint possession of the land. The Court of first Instance 
held in the first place that the lamberdar defendant was not competent to 
grant a lease of the land to the other defendants; and in the second place, 
that ifthe lambardar had authority to grant such a lease, that authority had 
been validly terminated : 

Held, that under the ciroumstances, it was open to the first defendant to 
prefer an appeal against the whole decree without joining the other defendants 
as respondents and to obtain thereupon & reverse! of that deoree in favour and ` 
for the benefit of all the defendants under Order XLI, Rule 4 of the Code of 
Civil Prooedure; but it was obligatory upon the plaintiffs in second appeal 
to join as parties respondents not merely the first defendant but also the 
tenant defendants ; 

` Hold also, that tho first defondant had no authority to settle the land and 

his guthority had been revoked by the notice given to him, 

Appeal by. the Plaintiffs. 

Suit for recovery of joint possession of land. 

The material facts are set forth above. 

Babes Ram Chunder Mosumdar and Chandra Sekhar. 
Banerjee for the Appellants. 

Babus Fadu Nath Kanjilal and Fogendra Kumar Dey for 
the Respondents. i 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the plaintiffs in a suit 
for recovery of joint possession of land. The two plaintiffs along 
with the first defendant and two other persons who are not 
parties to this litigation are gaontias of the village which com- 
prises the disputed land. The first defendant is the lambardar. 
Fhe land was originally in the occupation of a tenant who 
abandoned it. As soon as the tenant vacated the land, the: 
plaintiffs served notice upon the first defendant on the 3oth Sep- 
tember, 1908, in which they requested him either not to lease 
their share of the labd, to any tenant, orto lease the same 
tothe plaintiffs themselves. Notwithstanding this notice, the 
first defendant settledthe land with the remaining defendants 
who are five in number. The plaintiffs consequently seck a 
declaration that the first defendant was not competent to 
grant a valid lease to the other defendants and that they 
are entitled to joint possession of the land. The Court of 
first instance decreed the suit. Against that decree an appeal 
was preferred ‘by the first defendant alone and to that appeal the 
plaintiffs, but not the fenants defendants, were made respon- 
dents. The appeal was heard and allowed. The District Judge 
directed that the suit be dismissed and that the decree of the 
Court of first instance be set aside. It is plain that the District - 
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“Judge intended to set aside the entire decree, although the 
appeal had' been preferred by the first defendant alone and 
the other defendants had not been joined as parties respondents, 
The plaintiffs have now appealed to this Court. In the 
memorandum as originally presented, the first defendant alone 
was named as respondent. The appeal was heard on the 12th 
‘March last, and „objection was taken by the ffrst defendant that 
the tenant defendants should also be joined as respondents. The 
-Court thereupon made an order under Order 41, Rule 20 of 
the Code of 1908. Notices have been served upon the added 
respondents and they have entered appearance. c 

In support of the appeal, it bas been contended tbat the 
‘first defendant as the lambardar had no authority to grant leases 
oftheland abandoned by the original tenant to the tenants 
defendants, that if he had such authority that authority had beén 
' validly revoked by the notice served upon him and that corse- 
quently the tenant defendants have not acquired any title to 
"continue in occupation of the share of the land which belongs 
‘to the plaintiffs. On behalf ofthe lambardar rgspondent, it bas 
-been contended that as lambardar he had ample authority to let 
out the land to such tenants as he might choose; that "his autho- 
rity has not been revoked aud that it could not be revoked at the 
instance of two out of five gaonitas whom he represents ‘as 
lambardar. On behalf of the tenants respondents, it has been 
contended that in so far as they were concerned, there was no 
,valid revocation of the authority of the lambardar, because they 
-had no notice of the alleged revocation, and that consequently 
-they are not affected by the notice served by the plaintifis upon 
,the first defendant. iow 

Before we deal with the questions raised it is necessary” to 
point out that it was open to the District Judge to- revérse' the 
.entire decree of the Court of first instance upon appeal- preferréd 
.by the first defendant alone. Rule 4 of Order 41 of the Code, in 
so far as it is applicable to the case before us, provides- that 
where there is more defendant than one in a suit and the dectee 
-appealed from proceeds on any ground common to all tha 
defendants, any one of the defendants may appeal from tle 
-whole decree, and thereupon the appellate Court may reverso ór 
vary the decree in favour of all the defendants. In the caíe 
.before us, there is more defendant than one in the suit. The 
.decree of the Court of first instance proceeds on a ground 
-commor to all the defendants. The Court: of first instance "hefd 
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-in the first place that the lambardar defendant was not competent 


to grant a lease of the land to the other defendants: and in the 
second place, that if the lambardar had authority to grant such 
a leage, that authority had been validly terminated. These were 
grounds which affected all the defendants in an equal degree. 
It was consequently open to the first defendant to prefer an 
appeal against the whole decree and to obtain thereupon a 
reversal of that decree in favour and for the benefit of all the 
defendants. This course was opento the Court below, not- 
withstanding the fact that the other defendants had not been 
joined as parties respondents to the appeal. Consequently 


,it cannot be urged successfully, as is sought to be done on 
_ behalf of the appellants, that the District Judge was not com- 


petent to reverse the entire decree of the Court of first 
instance. Ia any event as that decree has been actually reversed 


_in its entirety, this Court could not be invited to set aside the 


appellate decree in so far as it was in favour of the tenant 
defendants without their presence before this Court. Conse- 
quently, it was obligatory uponthe appellants to join as parties 
respondents to this appeal not merely the first defendant but 


, also the tenants defendants. 


The first question for consideration in the appeal relates to 


:the position of the first defendant as lambardar. ‘It has been 


argued that as lambardar he had no statutory authority to grant 
a lease of the land abandoned by the original tenant. In section 
4 clause (11) of the Central Provinces Land Revenue Act, 1881, 


‘the term ‘lambardar’ is defined to mean a person appointed in 
‘the manner prescribed by the Act to represent the proprietary 


body of a mehal in its relations with the Government. Section 138 
defines the duties of a lambardar. These duties are three-fold ; 


. namely, £54, to collect and to pay into the Government treasury 


so much of the land revenue as may, under section 71, be 
payable through the lambardar, either solely or jointly with* 
other lambardars or sub-lambardars ; secondly, to collect and pay 


to the Mukuddam or into the Government treasury, all sums of 
money payable through him, either solely or jointly with other 
. lambardars or sub-lambardars, by the proprietor whom he repre- 


sents on account of the remuneration of the Mukuddams or 


„vilage watchmen or on account of any expenses which the 
.Mukuddam is authorised to recover from the lambardar or sub- 
ambardar in the village ; and, ‘htrdly, to assist the Mukuddam in 


obtaining all particulars which he is bound to enter in the 
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annual village papers or to report under the Act. Section 71, to. 


which reference is made, authorises the Settlement Officer to 
determine to which of the lambardar or sub-lambardars the 
amount of revenue payable by each proprietor shall be paid. 
Section 137 defines the mode of appointment of the lambardar. 
Itis consequently plain that the lambardar bas no statutory 
authority to make a settlement, with the tenants, of land vacated 
by the original tenant. But although the lambardar does not 
possess a statutory authority, the question may arise whether he 
.has customary authority to do so. In the case before us no such 
customary authority has been alleged or proved nor has the case 
been brought within section 70 which authorises the Settlement 
Officer to ascertain the customs or rules by which the pro- 
prietors in each Mehal are mutually bound as to the granting of 
pottaks, ejectment of tenants and realization and distribution of 
renta and other profits, the payment of land revenue, village 
expenses and other charges and generally as to the control and 
management of the Mehal. There is no suggestion that the 
Settlement Officer has ever ascertained the existence of a custom 
by the lambardar as to the settlement of vacated land nor has he 
decided any dispute relating to the matters mentioned in section 
70. The decisions in Daryao Singh v. Mukunda Singh (1), Babn v. 
Fattlal (2), Gopal v. Govind (3), Protap v. Umrao (4) and 
Nilmaniv. Fogendra (5), to which reference has been made, 
do not show that the lambardar as such has authority to settle 
vacant lands at his own discretion. The position, therefore, is 
that the first defendant is not shown to possess either statutory 
or customery authority to settle the disputed land. But the facts 
stated in the plaint seem to indicate that he had implied 
authority to make such settlement. In the first place, the 
plaintiffs allege that on a previous occasion the first defendant 
as lambardar had, apparently with the concurrence of the 
gaontias, made settlement of lands in the village. In the second 
* place, the very terms of the notice served by the plaintiffs upon 
the first defendant, indicate that the first defendant would, but 
for such notice, settle the land with tenants. We must conse- 
quently proceed on the assumption that the first defendant had 
implied authority from his co-sharers to settle the disputed 
land with tenants. 

The second question for consideration is, whether this 
implied authority of the first defendant has been validly revoked. 
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"It has been argued on his behalf that such authority could nót 
“be ‘revoked ; not, at any rate by two out of the entire 
body of persons whom he represents. In our opinion, there is 
nó foundation for this contention. It is well settled that where 
authority is conferred on an agent by two or more prin- 
‘cipals jointly, the authority may be’ revoked by one, and it is 
sufficient if the notice of revocation is given by one of the 
principals. Reference may in this connection be made to the 
‘case of Bristowe v. Taylor (1), where Lord Ellenborough, C. J. 
observed that the authority to the agent was countermand- 
“able and that each partner had a right to countermand Lefore 
‘any act intervened which in point of law would preclude the 


“Fevocation. Subsequently, an application was made to set aside 


this decision but was refused : Porter v. Taylor (2). The terms 


“of section 203 of the Indian Contract Act do not ‘militate 


“against this view. That section provides that the principal 
may revoke the authority given to his agent at any time 
"before the authority has been exercised so as to bind the 
"principal, This is followed by section 204 which lays down 
` that the priacipal candot revoke the authority given to his agent 
‘after the authority has been partly exercised, so far as regards 
"such acts and obligations as arise from acts already donè in ‘the 
‘course of the agency, There is no reason to suppose that the 
' Indian Legislature intended to depart from what is the well 
"ettled law id England on the subject. We are c]early of 
“opinion that the authority of the first defendant was revoked 
“by the notice given to bim. ' . 

The third question for consideratibn is, from what point 
of time did this revocation take effect. Section 208 of the Indian 
Contract Act provides that the termination of the authority of an 
“agent does not, so far as regards the agent, take effect before 
“it becomes known to him, and so far as regards’ third _ persons, 
' before it becomes known to them. Consequently, in the view. 
‘taken by the legislature, the revocation of the authority of an 
"gent may take effect, idi so far as third persons are concerned, at 
"É point of time different from the moment when it takes effect 
“with regard to the agent himself. This in fact is well settled 
un England, and in Story on Agency, section 470, it is stated.that 
us to the agent himself, the revocation takes effect from the time 
“when it is made known to him, and as to third persons, when it 
‘is made known to them and not before ; and until revocation is 
BO made known, it is inoperative, If known ‘to the agent, as 


(1) (1816) à Starkie, 6Q.- Q3y(1817) 0 MEG 3; 160 728 By B. 388 ; WB A 675, 
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> against his principal his rights are gone, but aa to- third persons 
who are ignorant of the revocation his acts bind both himself 
and hia principal. Where one has-been the agent -constituted 
and accredited to carry on business for another, his authority 
to bind his principal continues after the -actual- revocation as 
to those who have been accustomed to deal with him. as such 
agent, until notice of the revocation of his agency is brought" 
home to them. The principle whereon this rule is based, is 
explained by Lord Selborne in Scarf v. Fardine (1) to be that a 
person, who has accredited another as his agent, is estopped from 
denying that agency at a subsequent time, as against the persons 
to whom he has accredited him, by reason of any secret- 
revocation : Pole v. Leask (2), National Bolivian Navigation Co. 
v. Wilson (3. In the case before us, consequently, the „question - 
arises, whether the tenant defendants had notice of the revocation. 
of the authority of the first defendant. As pointed out in Stavely, 
v. Usieli (4) express or actual notice is not necessary ; it is suffi-” 
` cient to establish that the person. had knowledge that the authority 
of the agent had been revoked. The case has not beer examined 
from this point of view, and must be further investigated, i 
The result is that this appeal is allowed the decrees of the 
Courts below set aside and the case remanded to the Court of 
first instance in order that the Court may determine, upon: 
fresh evidence to be adduced by both parties, whether: the 
tenants dzfendants were aware at the time when they took the 
leases from the first defendant that the authority of the latter 
had been revoked by the plaintiffs. The burden of proof will be 
upon the plaintiffs to establish that the defendgnts were so 
aware. If that burden is discharged, the plaintiffs will be entitled, 
to a decree for joint possession. If the plaintiffs fail to prove. 
that the defendants were aware that the authority of the first 
defendant had been revoked, the suit will stand dismissed. -~ - 
The tenant respondents are entitled to the costs of this 
appeal from the plaintiffs appellants, The plaintiffs appellants’ 
are entitled to their costs of this Céurt as also of the Court of 
appeal below from the first defendant. But they must pay the 
first defendant the costs of the previous hearing in this Court 
which proved infructuous, because the necessary parties had not 
been joined in the appeal. The costs of the Court of first 
instance will abide the result of the re-trial. 


AT. Me i Appeal allowed: case remanded, 
(1) (1882) 7 A. O. 845 (849). (8) enr O. 178 RUE < 
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Before Sir Asutosh Mookerjes, Knight, Fudge, 
and Mr. ¥ustice Beachcroft. 


BEPIN BEHARY BERA AND OTHERS 
v. 


SOSI BHUSAN DATTA AND ANOTHER.* 


Oertifoato aala— Purohaser, right of—Adcorss possession—Sale of original 
owner's property— Notice, non-sercios of, affect af—Sarcing offesr’s return 
4f servioe, value of — Legal representative aot brought on record, affoot of— 
Publio Demands Recovery Act (I B.O. ef 1885), Secs, 10. 81 ole (a), 
(b) and (0)—Cirll Proosdure Code ( Aot XIV of 1888), Bso 3104, 

A purchaser at a sale under a Publio Demands Recovery Aot acquires 
nothing beyond tho right, title and interest of the persons mentioned as debtors 
in tbe certificate drawn up by the Collector, 

Tbe offeot of non-servioe of notloe required by seetion 10 of the Publio 
Demands Recovery Aot, upon the judgment-debtorm is that the sale held 
under the certificate becomes invalid and leaves it open to the original owner 
when dispossessed to recover possession of the property within 12 years from 
that date, 


. Purna v. Dinabandhu (1) referred to, 

The return of the serving offloer in the oertifloate procedure, stating that 
the notice was daly delivered to the judgment-debtor, who acknowledged 
receipt of the service, is prims facie proot of due service of notice, 

The effect of the omission of the Oourt to bring on the record the legal 
representative of the judgment-debtor who has died after attachment and 
before sale amounts to irregularity and does not necessarily invalidate the 
sale, although upon appropriate proceedings taken the sale may be set aside, 

Bhso Prosad v. Hira Lal (3), Peart Lal v. Ohandi (8) and Malharjun v. 
Narhari (4) followed.* f 

~ Ramasant v. Bagirathi (8, Kriknayya v. Uanisa Bogum (6) and 
Groves y. Administrator- Qonsral (T) not followed, . 

Bection 810A of the Code of Olvil Procedure (1883) is inapplicable to a 
sale held under the Publio Demands Reoovery Aot, It is open to the judg- 
ment-debtor or his representative to proceed under section @1 of the Public 
Demands Recovery Act. Under that se~tion, he is bound to deposit, not merely 
the amounts stated in the oortificate as mentioned in clause (e) and the penalty 
as mentioned in clause (b), but also the outstanding charges due to Government 
as mentioned in clause (o). i . 

Appeal by the Defendants. 
Suit for declaration of title to immovable property and for 
recovery of possession thereof. 


* Appeal from Appellate Decree No. 8678 of 1910, against the decree of 
Babu ‘trosiokys Nath Bom, Subordinate Judge of Midnapur, dated the 20th 
July, 1910, reversing that of Babu Prabha Oharan Sinha, Munsffof Midnapur, 


dated the 7th June, 1909, 


(Hon 5 O. L. J. 608 ; I, L. R. 84 Calo. 811. 
(3) (188951, 1. E. 12 All, 410. (o (1888) I L. B. 6 Mad. 180. 
'(8) (1904) 5 C. L.J, 80. 6) (1891) I. L. R. 15 Mad 399. 
n $1900) I, L B 25 Bom. 8*7. (7) (1808) J, L. R, 22 Mad 119, 


also, Not Lal Saheo v. Sheikh Karwn Sus, (1096) 1, L, B. 38 Oslo. 686—Hep, 
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In 1882 the disputed property: was sold under the Public 
Demands Recovery Act and was purchased by A. On default 
of payment of cesses the property was sold again in 1889 and 
passed into the hands of B. Notwithstanding these sales the 
original owners continued in occupation of the disputed pro- 
perty. Default was again made in the payment of cesses and 
proceedings were taken under the Public Demands Recovery 
Act against the original owner, with the result that at a sale 
held on the 14th. March 1898, R became the purchaser. The 
plaintiffs respondents took a conveyance from R on the 15th 
January, 1900; but in the year following, apprehending that 
their tile may be challenged by the representatives of B they 
took another conveyance from him. The plaintiffs claimed to 
recover possession from the representatives of the original owner. 
The Court of first instance dismissed the suit holding that the 
sale of 1898 was illegal and invalid; but on appeal the decree 
was reversed. i 

Babus Mahendra Nath Ray and Bidbu Bhusan Ganguly 
for the Appellants. 

Babus Baidya Nath Dutt and Mohini Nath Bose for the 
Respondents. 

The jadgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the defendants in a suit 
for declaration of title to immovable property and for recovery 
of possession thereof. The subject-matter of the litigation 
belonged originally to the predecessors in interest of the appel- 
lants, In 1883, the property was sold under the Public Demands 
Recovery Act and was purchased by Asutosh Chakrabarty. On 
default of payment of cesses the property was sold again in 1889 
and passed into the hands of Bepin Chandra Dutt. Later on, 
default was again made in the payment of cesses and proceedings 
were taken under the Public Demands Recovery Act, with the 
result that at a sale held on the 14th March, 1898, Rangalal Bose 
became the purchaser. The plaintiffs respondents took a con- 
veyance from Rangalal Bose on the 15th January, 1900, but in 
the year following, apprehensive that their title might be 
challenged by the representatives of Bepiu Chandra Dutt, they 
took another conveyance fram them. The plaintiffs now claim to 
recover possession from the representatives of the original owner. 
In the Courts below, a question was raised as to the identity of 
the lands now in dispute with those sold in 1883 and 1889. That 
question has now been set at rest and it has been finally held by 


s 
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the Subordinate Judge that the subject-matter of litigation was 
sold successively in 1883, 1889 and 1898. The Court of first 
instance, however, found that the sale of 1898 was illegal and 
invalid and consequently did not create a title enforceable as 
against the representatives of the original owners. Upon appeal 
the Subordinate Judge has reversed the decision of the Court of 
first instance and made a decree in favour of. the plaintiffs. But 
he has not expressly decided the question of the legality of the 
sale of 1898. That sale has been attacked before us on four 
grounds ; namely, frst, that as the certificate under section 10 of 
the Public Demands Recovery Act was issued in the name of 
the original owners, namely, Kalachand Bera and his brother, 
whose interest had been sold out in 1883 and had successively 
vested in Asutosh Chakrabarty and Bepin Chandra Dutt, no 
title vested in Rangalal Bose as the purchaser of the right, title 
and interest of the persons named as judgment-debtors; 
secondly, that a» no notice under section 10 of the Public 
Demands Recovery Act was ever served, the sale did not affect’ 
the interest of the owners ; thsrd/y, that asat the time of the sale, 
one of the judgment-debtors was dead, his interest did not vest 
in the purchaser; and /ourthly, that as the Deputy Collector 
illegally refused to record an order for cancellation of the sale, 
although an application was-made as contemplated by law and 
the necessary amount was deposited, the sale must be deemed 
inoperative and ineffectual. 

In so far as the first of these grounds is concerned, it cannot 
be disputed that, as laid down by their Lordships of the Judicial 
Committee in the case of Mahomed Abdul Hat v.'Gujray 
Sahat (1), the purchaser at a sale under the Public. Demands 
‘Recovery Act acquires nothing beyond the right, title and 
interest of the persons mentioned as the debtors in the certificate 
drawn up by the Collector, The question thus arises, whether 
ora Chand Bera and Kala Chand Bera in whose names the 
certificate was issued on the and December, 1897, had any 
interest in the property at the time. /¥ima facie, their interest 
had. been extinguished in 1883, and Ashutosh Chakrabarty had 
become the owner of the property. But it has been found by 
the Subordinate Judge that notwithstanding the sales of 1883 
and 1889 the original owners continued in occupation of the 
disputed property. Their possession was undoubtedly adverse 
to that of the purchasers at the sales under the Public Demands 

(1) (1898) I L, B, 25 Calo, 816; L, B. $01. A. 70. 
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Recovery Act. Consequently in. 1895, the original owners 
reacquired title in the property by adverse possession, It follows 
that when in 1897, the certificate was drawn up in the name of 
Gora Chand and Kala Chand, they were the owners in law. They 
were the persons liable to pay the Government demands, and, 
consequenily the purchaser Rangalal Bose in 1898 acquired their: 
right, title and interest in the property. The first ground upon 
which the sale is questioned cannot be supported. 


In so far as the second ground of attack is concerned, it has 
been argued that the notice required by section 10 of the Public 
Demands Recovery Act was not served upon the judgment- 
debtors. It is not disputed that if such a notice was not served, 
the effect would be to invalidate the sale and would leave it 
open to the original owners when dispossessed to recover 
possession of the property within 12 years from that date: 
Purna Chandra v. Dinabandhu (1) But the Subordinate 
Judge has found that the notice was duly served. No doubt, 
there is no direct proof of the service of notice. But the return 
of the serving officer has been produced, and it states on the face 
of it that the notices were delivered to the judgment-debtors who 
acknowledged receipt of the service. This is prima facis proof of 
due service of notice, and, so far as we can gather, no effort was 
made to contradict this evidence. We must take it that notice 
under section ro was duly served. The second ground also fails. 


In so far as the third ground is concerned, it is not . disputed 
that the judgment-debtor Kala Chand Bera died on the 1oth 
March, 1898. At the time of the sale, this fact was brought tg 
the notice of the Court but the Court proceeded to sell the 
property. Oathis, it has been argued that the sale did not 
operate to affect the interest of Kala Chand Bera ; and in support 
of this proposition reliance has been placed upon the cases of 
Ramasami v. Bagtratht (2), Krishnayya v. Unnissa Begam (3) 
‘and Groves v. Admintstrator-General (4). These cases, when 
analysed, do not assist the appellants. No doubt, the learned 
Judges who decided these cases observed in their judgments that 
the sale in question was void and inoperative; but they never- 
theless proceeded to set aside the sale. On the other hand, it 
was laid down by a Full Bench of the Allahabad High Court in 
the case of Skeo Prasad v. Hira Lal (5), which was accepted as 

(1) (1907) 5 O. L, J. 606; I. L. B, 84 Calo, 811. 
(3). (1888) I, L, B. 6 Mad, 180, (4) (1898) I. L, B. 28 Mad. 119, 
(8) (1991) I. L, R. 16 Med, 499. (8) (1889) I, L, By 18 All, 440, 
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good law in Peart Lal Singh v. Chandi Charan Singh (1), that 
the effect of the omission of the Court to bring on the record the 
legal representatives of the judgment-debtor who has died after 
attachment and before sale amounts to irregularity and does 
not necessarily invalidate the sale, although upon appropriate 
proceedings taken the sale may beset aside. This view isin 
accord with that taken by their Lordships of the Judicial Com- 
mittee in Malkarjun v. Narhari (2). Their Lordships point out 
that there can be no question that the omission to serve notice 
on the legal representatives is a serious irregularity sufficient 
by itself to entitle the plaintiffs to vacate the sale. But there 
may be defences to such a proceeding, and justice cannot be done 
unless those defences are examined by legal methods. Their Lord- 
ships point out in a subsequent passage that if the sale is a 
reality at all, it is a reality defeasible only in the way pointed 
out by law ; and the case must fall either within section 311 


of the Code of 1882 or within Article 12 (a) of the Limitation Act ^ 


of 1877, or within both ; so that, in any way, there exists a bar by 
one year’s delay. In the case before us, therefore, the sale must be 
taken to be a voidable sale which could have been avoided by the 
persons affected, either by a proceeding under section 311 of the 
Code of 1882 or by a suit instituted within the period of one year 
from the date of sale. No such proceeding has been taken and the 
time within which appropriate proceedings migbt have been 
taken has elapsed. Consequently it is not open to the defen- 
dants to impeach the validity of the sale by way of defence and as 
we have already explained, it is not open to them to ignore the 
sale. This is in accord with the principle explained in the case of 
Ramsona v. Sonamala (3). The third ground accordingly fails. 


In so far as the fourth ground is concerned, we notice that 
the Court of first instance proceeded on the misapprehension 
that section 310A of the Code of 1882 is applicable to a sale 
held under the Public Demands Recovery Act. It has not beer 
disputed before us that section 310A is not applicable; its 
operation is expressly excluded by sub-section a of section 19. 
It was consequently open to tbe judgment-debtors or their 
representatives to proceed under section 21. Under that section, 
tbey are bound to deposit, not merely the amounts stated in the 
certificate as mentioned in clause (a) and the penalty as mentioned 
in clause (b), but also the outstanding charges due to Government 

(1) 1900) 0. L.J. 80, (2) (1900) T. L. B. 16 Bom 887. 
(8) (1911) 1 C. L J, 404. 
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as mentioned in clause (c). As far as we can gather the 
judgment-debtors failed to deposit the amount mentioned in 
clause (c). But even if it be assumed for a moment that they 
tendered the full amount contemplated by section 21 and that 
their offer was improperly rejected by the Collector, his order 
might have been revised by the superior revenue authorities or 
possibly the party prejudiced by the alleged illegal order of the 
Collector might have obtained his remedy by way of a regular suit, 
appropriately framed and instituted in the civil Court. But it is 
not necessary to decide what steps might have been taken to set 
right th» erroneous order of the Collector. It is sufficient to say 
that no such steps were taken and it is not open tothe representa 
tives of the judgment-debtor now to urge that the sale was a 
nullity, not at any rate as against the plaintiffs who are apparently 
bona fide purchasers for value from the purchasers at the sale 
held under the Public Demands Recovery Act. The fourth 
ground cannot consequently be supported. 

The result is that the decree of the Subordinate Judge is 
affirmed and this appeal dismissed with costs. 


A. T. M. Appeal dismissed. 





Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beackcroft. 
LACHMI PROSAD CHOWDHURY 


v. 


. JAG MOHAN LAL CHAUBEY.* 


Hinds widow— Unastkorised reduction of ront—Rerersioner, tf bound— Hoad- 
osts return Aled by Hindu widow, if oan be used in fatour of reversionsr— 
Cass Act (1X B.O. af 1880), Seo, 05—Keidence Aot (I of 1812), Beo. 32, 
el. (8)-— Celleation papers, admissibility of—Person who collected rent, 
doad — Additional rent for ewosss land — Proof. 


A Hindu widow has no authority to affect the estate in her hands by 
unrestricted disposition in charity; but gifts to Brahmins or to idols toa small 
extent may be binding upon the estate in the hands of the reversionary heirs.’ 


Jagjeecun v. Dooshunker (1', Kwpoor v. Ssoukram (2), Cheeni v. Jussoo (8) 


and Ham Kawal v. Ram Kishore (4) referred to. 

A Hindu widow during her possession of her husband's estate, reduoed 
the rent payable by a tenant as a reward for services rendered by him: 

* Appeals from Appellate Decrees Nos 2860, and 2861 of 1809 from the 
decisions of M. K, ;Deb, Hrq, District Judge of Bhagalpur, dated the 96th 


A 1909, reversing those of Lala Damodar Prasad, Hann of Bhagalpur, 
dated 26th February, 1809. 


(D cm Bor. 894 (426). (8) (1809) 1 Bar, "5 (£0). 
(8) (1616) 1 Bor, 406 (443) (4) (1895; L L B.-23 Calo, 806, 1 ¢ 
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Held, that as the alienation was without any necessity er in any way 
oonduoed to the spiritual welfare of her husband, the reduction of rent was 
unauthorised and did not bind the reversioner. 

Boad cess return is inadmismble in favour of not only the person who 
flled it but also any person who claims tbrough him or may be deemed to be 
his representative in interest. A reyersioner is not & person who claims 
through a widow or may be deemed to be her representative in interest. 

Section 95 of the Cess Act is not exhaustive and 1s no bar tothe reception 
of the road cem return in evidence, if it is sdmissible under any of the pro- 
visions of the Indian Evidence Act. Henoe a road cem return filed by a 
Hindu widow is admissible 10 favour of the reversionary heir under section 84 
cl&use (8) of the Evidence Act 

Ohalho Singhiy. Jharo Singh (1) and Sewdeo Narain Singh v. Ajodhya 
Prosad Singh (3) referred to 

The fact that the man who collected rent as stated in the collection papers 
was dead does not necessarily render impossible their reception in evidence 

In order to cstablish that the plamtiff is entitied to additional rent in 
respect of excess land, the plaintiff must prove that the defendant is in possession 
of excess land, that is, in possession of land {o1 which he does not pay rent, 

Dhan v, Ramranjan (8) and Raykumar v, Ram Lal (4) refcrred to, 

Appeal by the Plaintiff. 

Suit for rent. 

The plaintiff alleged that the rent payable by the defendant 
was improperly reduced by the Hindu widow in possession of 
her husband’s estate, to whose estate the plaintiff succeeded as 
reversionary heir. He further alleged tbat he was entitled to 
get additional rent in respect of excess land in occupation of 
the defendant. In order to prove original rent, the plaintiff 
relied upon a road cess return filed by or on behalf of the 
widow while she was in pcssession of the estate, as also upon 
collection papers. The lower appellate Court dismissed the 
suit, holding frstly, that the reduction of rent by the widow 
was an act of charity which bound the estate in the hands 
of the reversioner ; secondly, that the road cess return was not 
admissible in evidence in favour of the reversionary heir ; rù dly, 
that the collection papers were not evidence fer se and were 
only evidence when produced by the man who collected rent 
according to them and that man being dead, the papers could 
never be admissible in evidence, and fourth, that the plaintiff 
did not establish that the defendant was in possession of excess 
lands. 


Mr. B. Chakraberty, Babus Biraj Mohan Maojutdar and 
Gurudas Sinka for the Appellant, 


Bi (1011) I, Ia R. 89 Calo 998, (8) (19805) 20, L 
L 


J 125. 
(2) (1018) T. Le P; 89 Calo, 1008. (4) (1207) 60 LJ 
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Babus Umakali Mukherji and Kulwant Sahay for the 
Respondent. 
The judgment of the Court was delivered by 


Moockerjee J.—This is an appeal on behalf of the plaintiff 
inasuitfor rent. The plaintiff alleges that the rent payable 
by the defendant has been improperly reduced by Rani Radha 
Chowdhrain who was in possession of the estate as widow of 
Sheo Nagan Chandinath Chowdhury, the last male full owner 
to whose estate the plaintiff bas succeeded as reversionary heir, 
The plaintiff further alleges that he is entitled to get additional 
rent in respect of excess land in the occupation of the defendant. 
The Court of first iostance upheld the first contention of the 
plaintiff but overruled the second and the result was that the 
defendant preferred an appeal to the District Judge while the 
plaintiff preferred a cross appeal. The District Judge has, upon 
both the points, found against the plaintiff, and made a decree 
in his favour at the reduced rate. The plaintiff has now appealed 
to this Court, and on his behalf the two points neged in the 
Courts below have been reiterated. 

In so far as the first ground is concerned, we are clearly of 
opinion that the view taken by the District Judge cannot be 
supported. It is not disputed that Rani Radha Chowdhurain 
«was in possession of the estate as a Hindu widow with qualified 
‘powers of disposition. She found herself involved in a pro- 
tracted litigation by reason of unauthorised gifts in favour 
of her relations; and after those alienations had been pro- 
nounced to be beyond the scope of her authority, she reduced 
the rent payable by the defendant, apparently as a reward 
for services rendered by him in connection with the litigation. 
The Court of first instance held that this Act was not binding 
upon the reversionary heir of the estate of her husband, 
The District Judge bas reversed that decision on the ground 
that this was an act of charity which binds the estate in 
the hands of the reversionary heir. We have not been 
able to discover any authority in support of the view taken 
by the District Judge. But it is probable that tbe District 
judge misunderstood the decision of the Judicial Committee in 
the case of Collector of Masulipatam v. Cavaly Vencata 
Narrainapakh (1), where Lord Justice Turner thus describes the 
-qualifed estate taken by a Hindu widow: ''" For religious or 
charitable purposes or those which are supposed to conduce to 

(1) (1881) 8 M. I, A, 539 (550). 
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the spiritual welfare of her husband, she has a larger power of ? 


disposition than that which she possesses for purely worldly 
purposes. To support an alienation for the last purpose, she 
must show necessity." This does not support the view that a 
Hindu widow has authority to affect the estate in her hands by 
unrestricted dispositions in charity. No authority can be found 
for this proposition, although it has been ruled that gifts to 
Brahmins or to idols to a small extent may be binding upon the 
estate in the hands of the reversionary heirs: ¥sgjeecun v. 
Deoshunkur (1), Kupoor v. Sevukram (2), Ckoonee v. Fussoo (3) 
and Ram Kawal v. Ram Kishore (4). But in the case before 
us the act of the widow cannot be supported as an alienation for 
which there was necessity ; nor can the act be deemed to have 
in any way conduced to the spiritual welfare of her husband, 
We are clearly of opinion, therefore, that the reduction of rent 
was unauthorised and does not bind the reversioner. 

The question then necessarily arises, what was the original 
rent, Upon this part of the case the plaintiff relies upon a 
road cess return filed by or on behalf of the widow while she was 


-in possession of the estate as also upon the collection papers. 


The District Judge has held that the road cess return is not 
admissible in evidence in favour of the reversionery heir. 
He has referred to section 95 of the Bengal Cess Act of 1880, 
which provides that every return filed by or on behalf of any 
person in pursuance of the provisions of the statute shall be 
admissible in evidence against such person but shall not be 
admissible in his favour. It is not disputed that such return 
is inadmissible in favour of not only the person who has filed 
it but also any person who claims through him or may be 
deemed to be his representative in interest. The question is, 


whether a reversionary heir in the position of the plaintiff can 


be deemed to be a person who claims through the widow or who 
may be deemed to be her representative in interest. The 
answer must necessarily be in the negative. A reversionary 
heir takes the estate direct from the husband of the widow. 
Consequently section 95 of the Bengal Cess Act, which, as was 
pointed out in the cases of Cáa/ko Singh v. Y karo Singh (5) and 
Sewdeo Narain Singh v. Ajodkya Prosad Sikrk (6), is not 


exhaustive, -is no bar to the reception of the road cess return in 


evidence, if it is admissible under any of the provisions of the 


(15 (1812) 1 Bor. 891 NES (4) SEA I L E. 32 Calc, 506. 
13) (iso 1 Bor. 405 (418), “ — (5) (1910) I. 1. B. 89 Calo, 995. 
(8) (1800) 1 Bor. 85 (60), . (6) (1912) I. L, E, 39 Oelc. 1008. 
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Indian Evidence Act, There is in our opinion -no room for. 


controversy. that in this case the road cess return is admissible 
in evidence under section 32 clause (3) of the Indian Evidence 
Act, The view taken by the District Judge cannot consequently 
be supported. 

With regard to the collection papers the District Judga 
observes that they are not evidence ger se and are only evidence 
when: produced by the man who collected rent according tQ 
them. He then states that as that man in the present case ig 
dead the papers can never be admissible in evidence. This view 
is clearly erroneous. The circumstances under which collection 
papers may be used in evidence are fully explained in the case of 
Aktowh-v. Tarak Nath Ghose (1) and the fact that the man who 
collected rent as stated in the collection papers is dead, does 
not necessarily render impossible their reception in evidence, 
The District Judge must therefore consider whether in view of 


` the facts established in this case the collection .papers may be 


treated as corroborative evidence His decision upon the ques- 
tion of rent originally payable by the defendant cannot 
consequently be supported. 

. In so.far as the second ground is concerned, the Courts 
below have concurrently decided it against the plaintiff. In 
order to establish that the plaintiff is entitled to*additional rent 
in respect of excess land, the plaintiff must prove that the 
defendant is in possession of excess land ; that is, in possession 
of land for which he does not pay rent: Jshan v. Ramranjan (2) 


aud Rajkumar v. Ram Lail(3. Now in the case before us, 


the origin of the tenancy has not been established. It has not 
been explained how the land was settled with the defendant or 
his predecessors. Allthatis known is that in the collection 
papers of the plaintiff the area in occupation of the defendant 
is said to be 38 bighas, whereas in the record-of-rights the area 
is stated to be 49 bighas. From these two facts it is impossible 
to hold that the plaintiff has established that the defendant is 
in possession of excess lands. The District Judge has correctly 
pointed out that according to the standard of measurement at 
the time of the creation of the tenancy, the land may very well 
have been 38 bighas whereas according to a different standard of 
measurement the land is at present stated to be 49 bighas. . The 
second ground therefore fails. l 


(1) (1012) 16 O. L. J. 838, (2) (1905) 8 O. L. J. 125. 
(8) (1907) 5 C, L J, 688, 
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The result is that this appeal is allowed, the decree of the 
District Judge set aside, and the case remanded to bim in order 
that be may determine upon the evidence on the record the rent 
originally payable by the defendant. The plaintiff will' bé 
entitled to a decree on the basis of the rent so determined. Thé 
costs of this appeal will abide the result. 

Itis conceded that this judgment will govern the other 
àppeal (S. A. 2861 of 1909) in which a similar order will be 
drawn up, 


A. T. M, Appeals allowed ; cases remanded, 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachecroft. 


SUPRASANNA ROY 
v. 
UPENDRA NARAIN ROY.* 


Reselosr— Partition suit—No exclusité oocwpation by ons party—Ooursss open 


to Court in appointing Receiter— Party to suit, tf and when can be appointed 
-Heociter. 


A Court has jurisdiction to appoint a Heoeiver until the hearing of a 
partition suit or until further order, even though there 1s no exolusive ocoupa- 
tion by auy party; and the Oourt will not hesitate to do so whenever it is just 
and oonvenlent. The oase for the appointment of a Heoeiver is mach stronger, 
if a party to the partition action is in sole occupation ; in such a case, any of 
the party may obtain a Receiver either of his share of the rents and profits or 
of the whole estate. In cases of this description there are four alternative 
éourses open: (1) the Court may require security from the persoh in sole 
oocup&ton ; (2) the Court may require him to pay occupation ient; (8) the 
Court may appoint a Receiver of the share of the plaintiff ; or (4) the Court 
may appoint a Receiver of the entire estate. 

One of the parties to a litigation should not ordinarily be appointed a 
Becelver and very exceptional ciroumstanoes must be established to justify the 
appointment of a party as Receiver. - 

Kali Kumari v. Bachhun Singh (1) followed, i 


Appeal by the Plaintiff Petitioner. 

Application by the plaintiff in a partition suit for the 
appointment of a Receiver of the subject-matter of litigation. 

The plaintiff and the defendant were brothers and were the 
bwners of joint properties of considerable value and extent. On 
the death of their father, the defendant was appointed guardian 


* First Appeal from Order No, 116 of 1918, against the order of Baba 
Berojs Oharan Mitra, Subordinate Judge of Faridpore, dated the 18th March, 
1918. ° ` ! 


(1) (1913) 17 0, W. N. 974, 
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of the person and property of his infant brother, the plaintiff. 
The latter demanded partition of the family estate, but met with 
refusal from his brother, The plaintiff in a suit brought for 
partition, asked for the appointment of a Receiver pendente lite. 
This application was refused by the Court below on the grounds 
(1) that the plaintiff was not kept out of possession of the joint 
estate ; (2) that under the circumstances of the case, the estate 
would be managed better by the defendant than by the stranger ; 
(3) that the appointment of a stranger Receiver would mean 
imposition of a heavy burden upon the estate which was already 
encumbered to some extent ; and (4) that the plaintiff's remedy 
was to Dove the District Judge to make an order for an increase 
of his allowance. ; 

Messrs. S. P. Sinha, C. R. Das, P. R. Das and Babs Romes 
Chunder Sen for the Appellant. 

Mr. B. Chakrabarti, Babus Foges Chunder Roy, Biraj 
Mohan Mojumdar and Antlendra Nath Roy Chomdkry for the 
Respondent. C. A. V. 

The judgment of the Court was delivered by 


Mookerjee J.— This appeal is directed against an order by 
which the Court below has rejected an application by the plaintiff 
ina partition suit for the appointment of a Receiver of the 
subject-matter of the litigation. The plaintiff and the defen- 
dant are brothers and are the owners of joint properties of 
considerable value and extent. In 1902, after the death of their 
father, the respondent, the eldest son, took out lettera of adminis- 
tration of the estate with a copy of the will annexed. He was 
at the same time appointed guardian ofthe person and pro- 


.perty of his infant brother, the present plaintiff, who went to 


England in 1906 and came back three years later, On 
his return, he demanded partition of the family estate, but met 
with refusal from his brother. Accordingly, the plaintiff sued 


. for partition in 1910. On the 22nd February, 1910, a consent 


decree was made in the suit, under which the properties 


"were to be divided and allotted to the two brothers, Arbitra- 


tors were appointed to make the division, but the parti- 
tion was not carried out for reasons which need not be 
recitec for our present purpose. On the 31st January, 1912, 
the plaintiff commenced this fresh action for partition either on 
the basis of the award of the arbitrators or irrespective of it. 
On the aand November, he asked for the appointment of a 
Receiver pendente lite, This application has been refused by tha 
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` Court below on four grounds ; aana frst, that as the plaintiff 
.has from time to time received from his brother, who is in 


possession of the estate, various sums of money, it cannot be said 


' that the plaintiff has been kept out of possession of the joint estate ; 
"secondly, that under the circumstances of the case, the estate will 
“be managed better by the defendant than by a stranger as 
‘Receiver ; ¢4trdly, that the appointment of a stranger Receiver 
, would mean imposition of a heavy burden upon the estate which 
„is already encumbered to some extent ; and fourthly, that if the 
. plaintiff is not satisfied with the amount he has received from his 
. brother, his obvious remedy is to move the District Judge to 
'make an order for an increase of his allowance. In our opinion, 
, these reasons do not justify a refusal of the application for the 


'appointment of a Receiver. 
- Upon the.facta stated, it is plain that the title of the plaintiff 


to one-half share of the estate cannot.be disputed. The plaintiff 
“has attained majority and is entitled to the enjoyment of bis 
"share, When the partition is effected, he will be entitled to 


take his share severally but so long as partition is not effected, 


` he is clearly entitled to receive approximately one-half share of 


the net income of the estate. This aspect of the matter was not 


“appreciated by the Court below, and as the Subordinate Judge has 
"made an order which is manifestly erroneous, it is desirable to 
“explain the principles applicable to a case of this description. 
“At one time, it was held in England that as between legal 
- co-owners of land, the Court of Chancery would not appoint a 


‘Receiver unless by consent: Ramsden v. Fairthrop (1); or 


"unless the applicant was prevented from exercising his legal 


tights of entering into possession and sharing in the manage- 
‘Went. Afilank v. Revett (2) and Spratt v. Akearne (3). In the 
“same way, as between equitable co-owners, exclusive occupation 
"by one owner in the sense that he refused to pay to his co-owners 
"their proper share of the rents and profits, has always been. 
deemed a good ground for the appointment of a Receiver. 
"Zyion v. Fairclugh (4). After the Judicature Act however, it 
“has been repeatedly held that the Court has jurisdiction to; 
ppointa Receiver until the hearing of a partition action dr 
‘antl further order, even though there is no exclusive occupation 
by any party, and the Court will not hesitate to do-so whenever 
a ib just and convenieüt, The case for the appointment ofa 


, 0 869). |N. B. 889. : (8) (1884) 1 Jones 50. ; 
7M (1817) 9 Mer, 406, — "7 — (4) (184) 2 Bim & Si. 141, 


* 


-á 


Vou. XVII} i HigH cÓv. 


Receiver is much stronger, if a party to the partition action is Ín 
sole occupation; in such a case, any other party may obtain a 
Receiver either of his share of tlie rents and profits or of the whole 
estate : Sandford v. Ballard (1), Sandford v. Ballard (2), and Porter 
v. Lopes (3). The Court may also allow the party in exclusive 
occupation to elect to pay to the other an occupation rent [72asda/s 
v. Sanderson (4),] or the Court may require security from the co- 


"owner in exclusive-occupation to account for their share of the rents 


to the other co-owners. Street v. Anderton (5). Consequently, in 
cases of this description there are four alternative courses open : (1) 
the Court may require security from the person in sole óccupà- 
tion ; (2) the Court may require him to pay occupation rent ; (3) 


"the Court may appoint a Receiver of the share of the plaintiff 


or, (4) the Court may appoint a Receiver of the entire estate. ` 
In the case before us, there is no room for controversy thàt 
a Receiver should be appointed in respect of the whole estate. 
The plaintiff is, as already stated, the owner of one-half share of 
the estate, He has attained majority, is a married man and has 
a family to support. He is further engaged in this litigation 
and histo bear heavy expenses. If the defendant is directed to 
furnish security, the order would be of no avail to the plaintiff, 
and would not afford him immediate relief in the least degreb. 
If the defendant is directed to pay occupation rent, the plaintiff 


would be entitled to claim one-half share of the income of the- 


estate. But it would be difficult, if not impracticable, to carry 
out the order, because the parties are hopelessly at variance as to 
the amount of the annual income which has been estimated at 
figures varying from Rs. 30,000 to Rs, 50,000. Ifa Receiver is 


appointed in respect of the one-half share of the plaintiff, there . 


will obviously be an immediate conflict between the Receiver 
and the defendant, and the management of the estate will be 


‘completely paralysed. Under these circumstances, the only feasible 


, and practicable course which can be adopted without detriment 
“to the parties is to appoint a Receiver of the whole estate. 
The next question for consideration is, who should 
appointed Receiver. As pointed out by this Court in the case of 
Kali Kumari v. Bachhun Singh (6), one of the parties to 'a 
litigation should not ordinarily be appointed a Receiver and véiy 
exceptional circumstance must be established to justify the 


appointment ofa party as Receiver. In our opinion, in ‘the 
k 3 (1861) 80 Bear. 109, (4) (1864) 33 Bear. 534. 


1861) 88 Bev. 401, (5 fiara? 4 Brown C O 414. 22.3 
(1877) 7 Ob, D, 858, (6) 1918) 17 0, W, S, 974 
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present case such grounds have been made out, The appoint- 


ment of a stranger would mean the imposition of a heavy burden 
upon the estate which is already encumbered ; and it might also 
tend to dislocate the management. The defendant, on the other 
hand, has offered to accept the appointment as Receiver if the 
Court decides that a Receiver should be appointed. He has 
further agreed to bring into Court Rs. 10,000 within two weeks 
from this date, for payment to the plaintiff; he has also con- 
sented to bring into Court Rs. 10,000 a year in four equal instal- 
ments for payment to the plaintiff. In view of the offers thus 
made, we are of opinion that the defendant may very well be 
appointed Receiver. We accordingly appoint him Receiver 
with effect from this date. His share of the joint estate in con- 
troversy will remain as security for the due performance of his 
duties as Receiver, He will bring into Court Rs, 10,000 within 
fourteen days from this date. As soon as the money is deposited 
in this Court, it will be paid out on the joint receipt of the 


* 


plaintiff and his trustees who are parties to the suit. No further we 


order from the Court will be required in this behalf. As regards 
the sum of Rs. 10,000 which the defendant undertakes to bring 
into Court annually in four equal instalments, we direct that the 


first instalment of Rs. 2,500 be deposited in this Court on or 


before the 31st October next. As soon as the money is deposited 
it will be paid out on the joint receipt of the plalntiff and his 
trustees, The subsequent instalments of Rs. 2,500 each will 
‘similarly be deposited in this Court upon the expiration of 
every period of thee months and will be similarly paid out to the 


_ plaintiff and his trustees on their joint receipt. The Reteiver 
“will in all matters act under the direction of the Subordinate 


Judge. As regards the submission of accounts, we direct that the 
Receiver do submit his accounts every three months in the Court 
of the Subordinate Judge. If the Receiver fails to deposit 
Rs, 10,000 as directed, or to deposit Rs. 2,500 every three months 


as ordered above, he will be discharged and the Subordinate’ 


Judge will proceed forthwith to appoint another person as 


. Receiver. At the end of twelve months from this date, the 


parties will be at liberty to apply to this Court to vary this order 


_ as regards the annual payment of Rs. 10,000. 


The appellant is entitled to his costs of this appeal. We assess 
the hearing fee at five gold mohurs. Let the record be sent down 


“at once so that the hearing of the suit may be expedited, 


ATM i Appeal altomed, 
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Before Mr. S ustice Coxe and Mr. Fustics D. Chatterjes. 
BAIJNATH PRASAD SINGH AND ANOTHER 


v. 
SHAM SUNDER KUER.* 

Probate groossding —Costs— Ploader's fos, assessment of—General Rules and 
Circular Orders of the High Court, Appellate Bide, Vol, I—Ohap. V1, 
Rules £64, 4$A— Chap. X, Rule 96—Probate and Administration Aa 
( V af 1881), Bec. 88, i 

In awarding costs in a probate proceeding the pleader's fee is to be 
assomwed under Rule 43A of Chapter VI of the General Rules and Cironlar 

Orders of the High Oourt, Appellate Side, and not according to the valuation 

of the property covered by the probate f. 

Application for revisian by Baijnath Prosad Singh and 
another, Objectors, Judgment-debtors. 

The opposite party, Musammat Sham Sunder Kuer, made: 
an application to the Court of the District Judge of Mozufferpur 
for grant of Letters of Administration with a copy of a will 
annexed; and the above-named objectors filed a petition of 
objection to the granting of the same. The learned District Judge 
overruled the objections of the caveators, and ordered grant of 
Letters of Administration with costs. A decree was prepared, 
and the pleader's fee of the applicant was assessed at Rs. 777 
according to the value of the property in respect of which 
probate was given. The caveators thereupon made an appli- 
cation to the District Judge under section 152 of the Code of 
Civil' Procedure for amendment of the decree, stating that the 
amount of costs entered in the decree was in contravention of 
the provisions of High Court Rules and Circular Orders under 
which Rs. 80 was the maximum fee payable to pleaders in such 
cases. The learned District Judge rejected the application on 
the ground that a probate proceeding should be regarded as a 
° suit for the purpose of awarding pleader's fees. 

Against the order of the learned District Judge the objectors 
made au application to the High Court and obtained this Rule. 

Babu Dhirendra Lal Khasigtr for the Petitioners. Under 
Rule 42A of Chap. VI of the General Rules and Circular Orders 
of the High Court, Appellate Side, Vol. I, a fee of Rs. 80 was 
the maximum fee that could be allowed to the opposite party 


* Oirill Rule, No, 938 of 1918, against {the order of the District Judge at 
Musufferpur in Bult No, 12 of 1911, (Act V case). 


t Bee in this connection Amesr Chand v, Vakanuné Bibi (1907) 6 O, L, J. 
455— Hc, 
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as pleader’s fee in the. probate proceeding. In fixing the feea 
a Probate Court acts under the Circular Orders and Rules 
framed tnder section 27 of the Legal Practitioners Act. Refers 
to Rule 36A of Chap. VI of the High Court Circular Orders, In 
a probate proceeding the only question to be decided is whether 
the will was duly executed and was a genuine document ; it does 
not decide any question as to title or interest to the property 
which that document covers. Section 83 of the Probate and ` 
Administration Ácf, referred to by the Court below, rather 
supports the petitioner’s case inasmuch as if probate proceedings 
were suits it would be unnecessary to enact that they should take 
the form of suits. Relied on the case of Sundrabat Saheb v.. 
The- Collector of- Belgaum (1) and submitted that the case of 
Usarao Chand v. Bindraban Chand (2) relied on by the learned ° 
District Judge had no application. 

Babu Buldeo Narain Singh for the Opposite Party. Peti- 


tioners ‘cannot ask for interference under section 115 of the J^ 


Code of Civil Procedure. They applied for amendment of the 
decree, and it bas not been shewn that the decree was not 
in accordance with the judgment. Their remedy, if any, was to` 
apply for review ofthe judgment. High Court has in such cases 
refused to exercise its revisional powers. 

' ‘dd valorem pleader’s fees are assessed in awarding costs in 
probate proceedings according to the established practice of 
lower Courts. Under Rule 26 of Chap. X of the High Court 
Rules and Circular Orders, an application for probate is to be 
treated as a suit as soon as it is contested. It is no longer a 
miscellaneous case, and ad valorem fees ought to be allowed. 
Even in High Court probate appeals are called Regular Appeals. 
The practice in Bombay is not the same as it is here. Relied on 
the cases of Sheikh Azim v. Chandra Nath Namdas (3) and 
Ramnandan Pershad v. Sheoparsan Singh (4) in support of his 
contention, 

The judgment of the Court was delivered by 


Coxe J.—This application arises out of a probate case. 
Probate was granted and the petitioners were directed to pay the 
costs of the opposite party. Subsequently a decree was pre- 
pared and the pleader's fees of the opposite party were assessed 
at Rs. 777, according to the value of the property in respect of 
which probate was given. This is said to be in accordance with 

(1) (1908) I. L. R 88 Bom 256," (8) (1904) 8 0. W. N. 748. 
7 (2) (1895) I. L. B, 17 AlL 475. - (4 (1910,11 0, L J. 628. 
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the practics of the Musafferpore District Judge's Court. The 
petitioners then applied to have the decree amended alleging’ 
that a fee of Rs. 80 only could be allowed under Rule 42 A, Chap. VI 
of the Rules and Orders. This application was refused by the 
District -Jucge and it has now came up to this Court in revision. . 

It is contended by the learned pleader for the petitioners 
that a proceeding under the Probate and Administration Act 
1881 is a miscellaneous proceeding and that Rule 42A which we 
have cited will apply. It is argued, however, on the other side 
that this proceeding is a regular suit and reference is made to 
Rule 26, Chap. 10 of the Rules and Orders which lays down that 
for the purposes of the returns, these applications should be 
treated as miscellaneous cases until they are contested, and as 
suits thereafter. This Rule was however framed for administra- 
tive convenience and is intended to assist subordinate Courts 
in drawing up their statements and returns but it does not throw 
any light on the present difficulty. 

It is also contended that under section 83 of the Probate 
and Administration Act, 1881, which lays down that in contested 
probate cases, the proceedings shall take as nearly as may bé, thà 
form of'a suit, according to the provisions of the Code of Civil 
Procedure, this proceeding must be regarded as a regular suit, 
But these provisiogs appear to us to tell rather against, the 
opposite party than in his favour. If these proceedings are suits 
it would be unnecessary to enact that they should take the form 
of suits. Even if the proceeding is a suit the only rule under 
which'àn ad valorem pleader's fee can be assessed is Rule 36A of 
Chap. '6 of the Rules and Orders, That Rule provides that 
i generally in all suits not included in Rule 35, if the ‘plaintiff 
succeed the Court may order the fee of the pleaier for the 
plaintiff to be calculated with reference either to the amount 
decreed or according to the valuation of the suit or according 
‘to such a sum not exceeding the valuation as the Court shall 
think reasonable."- Here no amount has been decreed and it 
appears to us that the valuation of the property covered by the 
probate cannot reasonably be regarded as the valuation of the 
suit. The extent or value of the property and the rights of the 
testator therein are irrelevant in probate proceedings which are 
confined entirely to the question whether the petitioner is-or is 
not entitled to probate of the document executed: by the testator 


irrespective entirely of. the. property which .tbat document 


covers. Rule 36A seems to us, therefore, to have no “application 
and no other rule authorises asicisment of dd valorem feos, 
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. ‘In our opinion, therefore, the fee can only be assessed under 
Rule 424. 

That there is a destinction between this proceeding and a 
regular suit wil appear from the practice of this Court. In 
regular appeals valued at over Rs. 5,000 pleader’s fees are assessed 
«d valorem automatically whereas iu probate cases of above that 
value, hearing fees are assessed by the Judges themselves in 
each case. 

In our opinion, tüereforé, the pleader's fee in the Court 
below should be reduced to the sum of Rs. 80. The Rule is made 
absolute to that extent. 

We pass no order as to costs. 

A.N. R. C : Rule made absolute. 





ene Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Vustice 
Beackhcroft. 
PEARY.LAL DAS . 


> s v. 
PEARY LAL DAWN* 

Rateable disiribution—Oivil Procedure Coda (Act V of 1908), Sees. 73, 115. 
. Fraudulent docroe—Buwmary enquiry—Acting with material irregular- 

ity—Decision based ow oridence mot taken im accordance with lew— 

Evidence Aot (I of 1872), Beo, 185. 
An execution Oourt has Jurisdiction under section 78 of the Oode of Civil 
Procedure to-hold a summary enquiry as to fraudulent character of a decree 
obtained by one of the decree-holders olaiming rateable distribution. 

Puran Chand Baid v. Surendra Narain Singh (1) followed. 

~. A Oourt acts with material irregularity in the exercise of jurisdiction, 
when its decision is based upon evidence not taken [n acbordanoe with law. 
- An examination ofa witness by a'Ocurt should not take placé withont 
notice to the parties or their pleaders and without affording any opportunity to 
brom-examine him or to rebut his statement, Seotion 105 of the Bvidenoe Act 
does not justity such & procedure. Lm 

Application for revision by the Decree-holder. 

Application for rateable distribution, 

The opposite party who obtained a decree against the person 
‘against whom the petitioner also obtained a decree, contended 
‘that the decree of the petitioner was a fraudulent one. The 
‘lower Court after examining the judgment-debtor without giving 
‘notice to the parties or their pleaders and without affording 
them any opportunity to cross-examine him or to rebut his 
"&tatement, held that the decree was fraudulent, 

* Otvil Rule No, 982 of 1018, against an order of Babu Baroda Prosad Roy, 
#ubordinate Judge of Hooghly, dated the Sith May, 19)8, 
(1) (1913) 6.0, L.J. 662, A ^ 
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-Babus Biraj Mohan Mojumdar and — Dwijendra Natk. 


Mukherjee for the Petitioner. 

Babus Mokint Mohan Chatterjee and Probodh Chunder Dutt 
for the Opposite Party. 

The judgment of the Court was delivered by 

Mookerjee J.—We are invited in this Rule to set aside an 
order made by the Court below under section 73 of the Code of 


Civil Procedure of 1908. The petitioner Peary Lal Das obtained’ 


a decree for money on the 3rd September, 1912, against Hari 
Das Nandi and bis four brothers. He applied for execution on 
the 16th September, 1912. The opposite party Peary Lal Dawn 
had obtained a decree for money against the same judgment- 
debtors on the 4th July, 1911. He bad applied for execution of 
his decree on the 23rd July, 1911. In that execution two pro- 
perties of the judgment-debtor had been sold and a further 
application had been made for sale of the other properties of the 
judgment-debtors. Pearly Lal Das on the 11th September, 1912, 
applied for rateable distribution in the execution procecdings 
instituted by Peary Lal Dawn. The sale which had been adver- 
tised to take place on the 13th September was however not held. 
On a subsequent date, duly notified, the sale was again adjourned, 
Shortly after this, Peary Lal Dawn applied for rateable distribu- 
tion in the execution proceedings commenced by Peary Lal Das. 
This application was presented on the 13th June, 1913. The 
position, therefore, was that in the execution proceedings com- 
menced by Peary Lal Das, there was an application for rateable 
distribution by Peary Lal Dawn, and in the proceedings for 
execution commenced by Peary Lal Dawn, there was an application 
for rateable distribution by Peary Lal Das. On the 13th 
February, 1913, Peary Lal Dawn, however, objected to the applica» 
tion for rateable distribution by Peary Lal Das on the allegation 
that the decree obtained by the latter was fraudulent. The 
Subordinate Judge held an enquiry into this matter, and, on the 
24th May, 1913, decided that the decree of Peary Lal Das was 
‘fraudulent as alleged by Peary Lal Dawn. Weare now invited to 
set aside this order on two grounds; namely, frst, that the 
Subordinate Judge had no jurisdiction to hold a summary 
enquiry into this matter ; and secondly, that if he had jurisdic- 
tion to hold an enquiry, he had acted with material irregularity 
in the exercise of such jurisdiction, inasmuch as his decision is 
based upon evidence not taken i in accordance with law, 

In so far as the first ground is concerned, it cannot be 
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maintained in view of the decision of this Court in the case of 
Puran Chand Baid v. Surendra Narain Singh (1). AE o 

Inso far as the second objection is concerned, it must in 
our opinion succeed. As appears from the order recorded by 
the Subordinate Judge, the evidence on behalf of the parties had 
been adduced, arguments addressed to the -Court and judgment 
reserved on the 24th May, 1913. The Subordinate Judge states 
that after hearing arguments for nearly two hours, he was think, 
ing-what to do and going through the evidence, but could not 
decide in his mind what todo; he then took up another case in 
which he heard the arguments and wrote out judgment ; at this 
stage, a person appeared in the witness-box and said that. he 
was the judgment-debtor Hari Das Nandi. The Subordinate Judge 
thereupon examined him. This examination took place without 
notice to the pleaders for the parties. What effect bis deposi- 
tion produced in the mind of the Subordinate Judge it is impos- 
sible to state with certainty. But the Subordinate Judge records 
in one part of his order that from what Hari Das Nandi stated tq 
him it appeared to him that he had set-up Peary Lal Das to 
carve out a portion of the sale proceeds of his property. published, 
for sale, It is plain, therefore, that the statements made by Hari 
Das Nandi must have prejudiced the Subordinate Judge against 
Peary Lal Das. Now it cannot be disputed for a moment that 
this examination of Hari Das Nandi should not have taken place 
without notice to the parties or their pleaders, and without any 
opportunity afforded to them to cross-examine him. or to rebut 
his statements. Section 165 of the Indian Evidence Act upon 
which reliance is placed by the opposite party, clearly does not 
justify the procedure adopted by the Judge. It is further worthy 
of note that the Subordinate Judge has omitted to consider a 
very material aspect of the case. As already stated, the applica- 
tion for rateable distribution by Peary Lal Das was made in the 
execution proceeding of Peary Lal Dawn on the 11th Ssptem- 
ber, 1912. At that time, Peary Lal Dawn did not object 
that the application for rateable distribution should be dis- 
allowed inasmuch as the decree on which it was based was 
fraudulent. More than this, on the 13th January, 1913, Peary 
Lal Dawn himself made an application for rateable distribution 
in the execution proceedings instituted by Peary Lal Das. This 
application could have been made only on the assumption that 
"the decree obtained by Peary Lal Das was a genuine and valid 


i (1) (1913) 16.0, L. J, 82, 
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decree capable of execution. No doubt, it is conceivable that 
Peary Lal Dawn had reason to suspect the genuineness of the 
decree of Peary Lal Das, only after his own application of the 
13th January, 1913, and that it was for this reason that he did 
not, before the 13th February, 1913, take exception to the 
application for a rateable distribution by Peary Lal Das. The 
circumstance that objection was not taken till the 13th February, 
1913, does however, stand in need of explanation, which can be 
furnished only by him. Tnis is plainly a matter which cannot 
be decided on affidavits. If Peary Lal Dawn fails to establish 
that it was not till after the 13th January, 1913 that he had 
reason to suspect the fraud which on the 13th February he 
imputed to Peary Lal Das, his objection to the rateable distribu- 
tion should not be entertained. This aspect of the case has been 
completely ignored by the Subordinate Judge. 

The result is that this Rule is made absolute and the order 
of the Court below set aside. The case will be remitted to the 
Subordinate Judge in order that he may take up the objection 
to rateable distribution made by Peary Lal Dawn on the 13th 
February, 1913, and deal with the matter in accordance with law, 

We find that the execution proceedings commenced by 
Peary Lal Dawn have been dropped. The effect of our order 
will be to revive those proceedings. We also find that the 
Subordinate Judge after he had disposed of the objection of 
Peary Lal Dawn to the application by Peary Lal Das for rateable 
distribution proceeded to record an order in the execution pro- 
ceedings commenced by Peary Lal Das to the effect that that case 
also was dismissed. It was clearly not competent to him to make 
this order. That order will stand discharged, as it was founded on 
the order in the rateable distribution proceedings which we have 
now set aside. The effect will be to revive the execution pro- 
ceedings commenced by Peary Lal Das. The position will be 
that both the execution cases will stand revived and the 
Subordinate Judge will proceed to deal with the question of 
rateable distribution. There will be no order for costs in 
this Court, 

A, T. M. Rule made absoimte, 
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Abandonment and surrender, difference emen see Non-transierable 


occupancy holding T 193 
Abatement of rent for services rendered, bs Hiudu ios; if ‘binds rever- 
sioner ; see Hindu widow... sae 633 


Abwab-—Landlord, if can realise, òn a particular joita jxecüitd before the passing 
of tke Bengal Tenancy Act —Selaml ant Tehwar—Part of rent—Regulation V of 
1812, Sec. 3—' Dafinite clause in the engigemsni contracted betwsen parties’, 

If a particular sum specified in the lease or agreed to bs paid is the lawful considera- 
tion for the use and occupation of the land, that is to say, if it is really part of the rent, 
although not described as such, the landlord would be entitled to recover the same 
and the whole question in the case is whether the itens clalmed are really part of the 
rent, which was tho consideration for the letting out of the land, 

Where a permanent tenure was created by a lease dated gist January, 1874 and 
In this lease it was specifically provided and agreed that the lessee should pay to the 
lessor year by year a fixed sum of Rs. 4,310, of which the sum of Rs. 4,300 was 
described as jawa, Rs. 5 as selami tomji and Rs. 5 as ¢tehwari dasahra : 

Held, that the stipulation for the payment of salami and fewzi was not a 
stipulation or reservation for the payment of arbitrary or indefinite cesses but ta 
the language of section 3 of Regulation V of 181a was ''a definite clause In 
the engagement contracted between the parties " which should be “ maintain- 
ed and given effect to." Kumar Kalanand Singh v.. Eastern Wort- 


gage Agency, Oo., LA - 0 83 
Accused, if to deny—Fact not pug proved; see Coen of subordinate 

crimical Court a 452 
Acknowledgment of obligation by third person du favour of plaintif — 

Contract Act, sec. 62 ; we Novation... ie " 604 
Aoquisition fo, certain purpose, if can be abandoned; see Land ‘acquisition a44 
Act XY of 1889, Sœ. 7 -e ZD TD s 97 
Act XI of 1859, Sec. 13... et e ves 808 
Act XLV of 1860, Sec. 365 sis Ts re as 578 
Act XLV of 1860, Sec. 366 ate su bs i 578 
ActI . of 1869, Secs. 2, 3,8 we ie sis we 200 
Act T of 1869, Secs. 3, 3,8 m d "E e 8000 
Act I of 1869, Secs. 8, 2, 5 was us E ead 200 
Act VII of 1870, Sec. 4 ii eee se 133 
Act VII of 1870, Sch. I, Art. t: and Sch LT aa ea as 308 
Act T of 1872, Secs. 10, 30 tes zs daz PL 
Act lI of 1872, Sec. 11 ... iss ET 2i e 5 867 
Act I of 1872, Sec. 14 om E HR e 578 
Act I of 1872, Secs 40, 10 s P v cae 590 


p 
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Aot I of 1872, Sec. 3a cl. (3) 

Act I of 1872, Sec. 44 

Act I of 1872, Sec. 92 

Act I of 1872, Sec. 115 

AoctI of 1872, Sec. 118 

Act I of 1872, Sec. 165 

Act IX of 1872, Sec 23 

Act IX of 1872, Sec. 25, Sub-Sec. e» 
Act IX of 1872, Sec. 62. 

Act IX of 1872, Sec. a0; 204, 308. Vs 
Act IK of 1872, Secs. 204, 203,1208 .. 
Aot IX of 1872, Ses. 208, 203, 204.» 
Act X — of 1873, Sec. 13. 

Act I of 1877, Sec. 42 

Act ILII of 1877, Sec. 77 

Act XV of 1877, Sec. 5, Sch. II, Art, as 
Aot XV of 1877, Sch. II. Art. 105 
Act XV of 1877, Sch. II. Arts. 143, 144 
Aot XV of 1877, Sch. II. Arts 144, 143 
Act XV of 1877, Sch. II. Art. 158, Sec 5 
Aot V of 1881, Sec. 83 

Aot IV of 1882, Sec. 43 

ActIV of 1882, Sec. 89 

Act IV of 1882, Sec. 90 

Act XIV of 1882, Sec 310 A 

Act XIV of 1882, Sec. 317 

Aot XIV of 1882. Sec 44: 

Aot XIV of 1882, Sec. 413 

Act XIV of 1882, Sec. 462 

Act XIV of 1882, Sec. 522 

Act VIII of 1885, as amended by Ad I of 1507 B C Sec. s 
Aot VIII of 1885, Sec. 22 (b), before amendment 

Aot VIII of 18885, Sec. 29 Cl. (b) ; 
Act VIII of 1885, Secs. 29, 43 

Aot VIII of 1885, Secs. 43, 29 

Act VIII of 1888, Secs. 5o (2), 106 . 

Aot VIII of 1885, Secs. <3, 178 Sub-Sec. (3) Cl. 0) 
Act VIII of 1885, Sec. 85 Sub-Sec. (3) 

Aot VIII of 1885, Secs. 85, 87 P "T 
Aot VIII of 1885, Sec. 86, Sub-Secs. (5) and (6) 
Aot VIII of 1888, Sec. 86, Sub-Secs. (6) and D 
Act VIII of 18885, Socs. 87, 85 " ^ 
Act VIII of 1885, Sec. 104 E 

Act VIII of 1885, Sec. 104 F 

Act VIII of 1885, Sec. 104 H s 

Act VIII of 1885, Secs. 105, so (a) ... 

Act VIII of 1885, Sec 107 

Act VIII of 1885, Sec. 108 

Act VIII of 1885, Sec. 109 A. Sub-Sec (2) 
Aca VIII of 1885, Sec 160 (c) 


[ Vor. XVIII, 
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Act VIII of 1885, Sec. 161 CI (a)... o ee a "EPIS 
Act VIII of 1885, Sec. 167 = sie e «170 
Aot VIII of 1885, Sec. 170, Sub-Sec. D bed E ie 142 
Act VIII of 1885, Sec. 174 v fae 533 
Act VIII of 1885, Secs 178 Sub-Sec, d CI. os 53 ; sae 175 
Act VIII of 1888, Sch HI, Art. 3. .. .. 86,89 
Act VIII of 1885, Sch. Il, Art. 3 Cl. (a) a e 597 
Aot VIII of 1885, Sch. III, Art. 3, as amended by Act. ' (B. C) of 
1927 e ies a ea 274 
Aot VIII of 1885, Sch. Il, Art.6  ... E ioe ne 81 
Act IX of 1890, Secs. 77, 140 hs at igs ids 147 
ActI of 1894, Sec. 23, Sub-Sec. fe , e 2 244 
Aot I of 1894, Sec. 54. cn Fi a SR Ji 123 
AotV of 1898, Sec. n8 m MM sA e) IQ 
Act V of 1898, Sec 106 si p ass S 452 
Act V of 1898, Secs. 236, 237 m : is om 514,574 
AotV of 1898, Sec. 237,236 ss i m ^ 514574 
ActV of 1898, Sec. 307 Cl. (c) .. ; T Y: 522 
ActV of 1898, Sec. 417 T 2 i ah e 59 
Aot V of 1898, Sec 423 uu 2 iss s 0 883 
Act V of 1898, Sec. 524 cue f wee m" T50 
Aot IIE of 1907, Sec 16 x às ies ME 564 
Act III ‘df 1907, Sec 30 ies an is es Sp 
Act III of 1907, Sec. 22 i ds Tawi e 359 
Act III of 1907, Sec. 45 Cl. (3) tie - P €T “564 
Aot V of 1908, Sec. a (2) nb et pos T 78 
Aot V of 2908, Sec. 47... bes iss eso BY 
Act Vi of 1908, Sec 73 ee a MEL. nb 3646 
Act V of 1908, Sec. 73,0 XXI, R i QNO m EE 
Act V of 1908, Sec. £o ie RO - d 
Aot V of 1908, Sec 97 2. a uns e jai 
Act V of 1908, Sec. 98 "m € ais e. 0 2384 
Aot V of 1908, Sec. 99 sis ia es T 260 
Aot V of 1908, Secs. 99, 115 p ae sis si 613 
Act V of 1908, Sec. 103 si S T" 260 
Act V of 1908, Sec. 107,0 XI, Rr. 23, 28  .. ros fe 613 
Aot V of 1908, Sec. 109 se - vat 124 
Act V of 1908, Sec 115 Ses 2 m 533, 594, 646 
Aot V of 1908, Secs. 115, 99 ate — sas e 613 
Act V of 1908, Sec. 151 si ME NT 9 
Act V of 1908,0 IX,R.3,0. xi, R.3 ws b oc 9g 
Aot V of 1908, 0. IX, R. 8 sii A - o 138 
Act V of 1908, 0. XII R. 5,0. IXR. 3. .. a 25s 9 
Aot V of 1908, O. XXI, R. 4 abe is ix ES 62r 
Aot V of 1908, O. XXI, R. 17 Sub-R. (3) .. ies .. 838 
. Act V of 190B, O. XXI, Rr 23, a5, Sec 107 ... ds Y ies 613 
Aot V of 1908, O XXI. Rr. as, 23, Sec. 107 + "I ii 614 
Act V. of 1908, O. XNI, R. 89, Sec. 73 ET "e c 144 
Act Y of 1908,0 XXLR.100 a E sas au 138 


Act Y of 1908,0. XXI R 3. .. oe 5 ses Tal 
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Act V of 1908, O. XXII, R 3, O. IX, R. 3 € See. et. vw 
ActV of 1908, O. XXXIX, R 1. .. 2s T si 39 
Act IX of 1908, Sec 2 Cl. (5) ves si sue > 39 
Act IX of 1908, Sec. 18... E -— E te c'533 
Act IX of 1908, Sec. 23... sae S sey "147 1399 
Act IX of 1908, Sec. 28 ... se - eet e 601 
Act IX of 1908, Sch. I. Art. 24 e s ag wit? 352 
Act IX of 1908, Sch I. Art. 143  .. s Ss + 274,001 
Act IX of 1908, Sch. I. Art. 176 ... 3e 0g 
Aot VII (B, 0.) of 1868, Se. oa a naulibents<Gurdens not permanent; 

see Raiyat: interest S vos m s v 999 
Act LK B, O. of 1880, Sec. o5 eis is 633 
Act II B.O. of 1882, Secs. 54, 56, 59, 68, 69,74. "m en 397 
Act II B.C. of 1882, Secs 56, 54, 59, 68, 69, 74 . wise e. 799397 
ActiIT B. O. of 1882, Secs. 59, 54, 56, 68, 69, 74 m eco 337 
Act II B.O. of 1882, Secs, 68, 54, 56, 59, 69. 74 e no 71357 
Act II B.C. of 1882, Secs. 69, 54, 56, 59, 63, 74 is e 7 337 
Act II B.C. of 1882, Secs. 74,5859, 99:03 Ca $ m eoe 02537 
Aot I B.C. of 1895, Sec. 10 is iss S .. 628 
Act I B.C. of 1898, Sec. 21 Cls. (a), (b), (c) ... $ m 638 
Act I B.C. of 1895, Sec. 21 Cls, (b), (aV (c) .. os - 628 
Abt I BG, of 1895, Sec. 21 Cls. (c), (a), (b). ... " sso 628 
Act III-B.C. of 1908  .. 2 ^e 356 
Aot V (B. C.) of 1909, Secs. 2(12), 46, "46(a), 52, n 7 ew BP 
Act V (B. O.) of 1909, Secs. 3(12), 46, 61 2 Ss ese 567 
Act V (B. 0.) of 1909, Secs. 46, a(1a^, 46(a), 52, 61 et ev. SÉ 
Act V (B. C.) of 1909, Secs. 46. 2(12), 61 zx E S 867 
Aot V (B. C.) of 1908, Secs. 46(a), a(12), 46, 52, 61 5s to .. 7 Sha 
Act V (B. C.) of 190b, Secs. 52, 2(12), 46, 46(a), 61 en T 514 
"Act V (B. C.) of 1905, Secs, 61, a(12), 46 - ped e 867 
Aot V (B. C.) of 1909, Secs. 61, 2(12), 46, 46(a, 52 M net BL 


Acting with matenal irregularity in exercise of jūrlsdiction—Decmion : 
based on evidence not taken in accordance with law—Revision; se Rate- — *' 


able distribution 646 
Admissibility—Contract subject to qualification—Similar contracts with 
others; see Jagir E e 277 


Admissibility —Leiior self-dissersing—Letter intercepted — Import’ —Bengal Excise 
Act (V. B. C. of 1909), Secs. 2(13), 46, 61—Articles EES by Customs llouse, 
tf brought into Bengal, 

A letter written by an accused person, when self-disserving is prima facie "v 
against him, If it relates distinctly to a relevant point; It is mot necessary that it 
should be signed; it is enough if it is traced to tho writer, and itis admissible though 
it may have been intercepted or surreptitiously detained and opened and never in^ fact 
reached the addressee. 

The fact that a reply from Porter & Co. posted immediately after the Ael 
purporting to be sent by C. Barker and referring to the telegrani, was addressud to the 
accused, i» a relevant fact under section 11 of the Indian Evidence Act and rios 
evidence to show that the accused was the sender of the telegram. - A 

The term ‘import’ as used in the Bengal Excise Act has avery wide signi- 
ficance, yai re) kg no 
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Admissibility—(Coutd.) 
Though an article may be actually within the geographical limits of eee à 
it cannot be said to have been brought Into Bengal, if it has been gosse ol 


at the Customs House, C. H. Booth » Emperor tiw 5 x50 1909 
Adoption of married orphan—Agarwal Banias of Zira'in- | the Panjab 7 
+. Custom; see Hindu Law —Adoption — ... see 70 
Adverse possession of Makarridar, when available against Zaminda, seo 

7 drkimali tenure . . € m m 23 
Agent’s authority, if can be revoked by Eoo CEDE čonferčed by two or 

more principals; see Lambardac on 621 

Agent's authority, revocation of, when takes place as ei third | persons; 

. see Lambardar —... toe o 6:1 
Agent's authority, revocation oh wher takes place; sec tambärdor "et 61 
Agent's "Pur revocation of—Third Bee Ne -gature of; : 

. Lambardar - ei e ta “621 

Agont's authority, revocation of third ai knowledge of —Burded of 
- proof; see Lambardar 2 ` - 621 
Argeamoent not to take particular" defence, non- -performence of, if estore- . 
c'able—Lease, construction , sev Penalty i à. ^ $5 
Agreement to lease a share of a member of a joint Kita family, if 

.' can be enforced ; see Specific performance, sult for — * - - «« sU 344 
Agreement to pay rent in kind after expiry of lease, if" enforceabe ; pm 

, Rent,sultfor  ... iis e = 74 
Alienation—Member of a joint Mitakshara fami aid ‘eSpace. : 

» performance... to + aes L7 3H 


Appeal—Award—Tine p objecting, if can be extended > Lipitätion “Act 

1-(XP of 1877), Sec. 5, Sch. Il, Art. 158—Crvil Proceđu r? Colis “(sat xiV ef 
1 +1883), Sec. 533—' If. an ABN icat has been made 2 wat dde the award = 

Onision, $ ` 

=, No appeal lles from a decree based on an iid thoügir 4 fie dard" was assailed 
on the ground that there was no award ard inlaw. ` * 

It is not-competent to the Court under section 5 df the Limitation Àch,” to? extend 
the period of ten days prescribed by Art. 158, Sch. Il of the said Act, for filing 
objections to an award. 

The expression, “if no application has been made to’ set aside ‘the’ award " 
in. section 52a of the Code of Civil Procedure; refers to a centigency. oiler than 
remission of the award. 

if a reference was made with the consent of the person having no 
guthorly to act on behalf of the guardlan of an infant party, the guardian 
ad: litem could wet:aside the award within the time prescnbed by' Art. 

158, Seh. II:of the Limitation ? Act: Surja Narain Jlis v. Bunwari 

Bee yon? g Jha PAS ae 35 
PEA EE E E issues, decisions on Cisl. Procedüre Code (Act V of 

£908) sec. 2 cl (2)—Decree, whether includes suck a decision. 

« Where a number of beues was raised in a suit, and two-issles wére first taken 
up by the- Court of-first instance as issues in'bar und were aiso décided'in favour 
ot the plaintiff, the other issues being left off to be proceeded with on a later date, 
and in appeal was preferred from the decision of these two preliminary issues 1 ' 

i7 Held that no appeal lay inasmuch as there was no decree. from’ "which an 
appal could liv. Bhib Sharan Sha « Janaki Nath Dey .. "s 78 
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Appeal—Order allowing decree-holder to withdraw execution poena 

see Decree, executlon of eos - 53 
Appéal—Order refusing temporary injunction—Civil “precede ‘Code ue V 4 
j. 7908), O. XXXIX, R 1 and O; XLHI, R. 1 (r). 

An appeal lies under Rule 1 (r) of Order XLIII of the Code of Civil Procedure 
against an order refusing a temporary injunction. T 

An order under Rule 1 of Order XXXIX of the Code of Civil Proce- : 
dure refers to any order passed uuder that Rule and thus includes an order 
refusing temporary injunction. Hari Lal v. Paryag Ham e 39 
B ppeal-—Ordcr setting aside execution sals —Execution. proceedings, fraudulent and 

collusive—Decree-holder purchaser—Civil Procedure Code (Act V of 1908), Sec. 4 

Evidence Act (I “of 1873), Sec. 44. 

An application for execution of a mortgage dectee was made more than three years 
after the decree was made absolute. After the decree absolute was made and before 
the sald application, the judgnient-debtor transferred his equity of redemption to A. 
The mortgagors, judgment-debtors, though served with notice, did not put in appear- 
ance nor made any objection to the application. The mortgaged property was put 
up to sale and purchased by the decree-holder. The sale was confirmed and possts- 
sion given to the purchaser. Shortly after the delivery of possession, an application 
for setting aside the sale was made by A on the ground that the decree could not be 
"executed as it was satisfled, that the execution of the decree was barred, and that the 
execution proceedings were irregular and had been carried on by íraud and collusion 
between the mortgagors judgment-debtors and the decree-holder. The Court of first 
instance dismissed the -application for setting aside the sale in so far a» it raised the 
question of limitation and fixed a time for the disposal of the rest of the case. - On 
appeal the lower appellate Court set aside the «decision and remanded the case: 

Held, that an appeal lay to the High Court against the order: of remand as the 
applidation for setting aside the sale came under section 47 of the Code of Civil 
Procedure, E ~ 

Held also, that an appeal lay to the lower appellate Court under section 47 of the 
Codt of Civil Procedure against an order dismissing the applieition on the ground 
of limitation by the first Court. 

Held further, that it was quite competent to the applicant under the provi. 
sions of section 44 of the Evidence Act to raise the questions and adduce 
evidence to prove the facts stated. Ramdhan Sha v. Topi Bibi e 264 
Appeal, if lia—Appral against preliminary decree—Final decree, passing of; before 

filing of appeal—Final decree signed after filing of appeal Civil ncn 

Code (Act V of 190€), Sec. 97. 

After the final decree has been made, whether or-not an appealhas been preferred 
against the preliminary decree, it is the duty o the party aggrieved by the final decree 
to prefer an appeal against the final decree. -An appeal therefore against the 
preliminary decree, after the passing but before the signing of the final decree, 
and ‘without challenging by appeal the final decree, Is useless and cannot be enter- 
tained. : 
Sectlon 97 of the Code of Civil Procedure does not relleve the person who 
appeals from the preliminary decree from the necessity of appealing against 
the hnal decree nbr does it provide how, if the preliminary decree is contrary 
to the terms of the final decree, the final decree 15 to bo interfered with 
after it has been allowed to stand without any appeal being preferred against it. 1 
* ' Khirodamoyl Dasi v. Adhar Chandra Ghose- e 7 Sal 
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Appeal, i/ /ies —Order refusing caveator to oppose—Locus standi—Probate, applica- 

tion far. . 

. No appeal Hes against an order refusing a. cavealot to oppose an applica- 
tlon for probate on the ground that he has no dock standi, firi Proshad 

Narain Singh v. Mussammat Dulhin Genda Koer  .. 613. 
Aypsal, i/ lies—Suit, dismissal of—Formal decree drawn up—Crvil Procedure Cade 

(Act V of 1908), O. IX, R., 8.—Lan, change of—Bengal Tenancy Act (VIII of 

1885), Sec. 107 —' Decision. 

The fact of a decree being drawn up in a sult which was dismissed for default, 
cannot alter the nature of the order which depends upon the circumstances under 
which it was made. 

The Court, when it has to pass an order under Order IX, Rule 8 of the Code of 
Civil Procedure, should not receive evidence on behalf of the defendant nor should ` 
examine the case on the merits 

The order of dismissal for default under Ordér IX, Rule.8 of the Code of Civil 
Procedure, not being a decree, cannot bs challenged by way of appeal. The Code of 
Civil Procedure of 1903 has, in this respect, altered the pre-existing law. 

The term ‘decision’ in section 107 of tho Benga! Tenancy Act implies an 
adjudication on the merits and does not include an order of dismissal of a suit - 
for default, Parbati e. Tulsi Koeri .- e 128 
Appeal, restoration and rehearing of—Retirement of one of the Judges— 

Other Judge entertaining eee for review; see Saltpetre, exclusive 

wight to dig 


T. - 3 des 151 

Aypəal, whole, if can be board? see Issue sent down ... 181 

Appeal against preliminary decree —Final decree, passing of, letre fling » 
appeal—Appeul, effect of , see Appeal, if lies ove 321 


A»peal against preliminary decree, maintainability of—Final decreh passed 
pending appeal against preliminary decree; see Final decree, validity of «+ 214 

Appsal from acquittal order —Criminal Procedure Code, Sec., 417— Order 
passed by Magistrate of Behar and Orissa —A ppeal by, Gevernment of Behar 
and Orissa—Appeal presented by Daputy Legal Remsmbrancer of Bengal, 
if valid; see Public prosecutor 


e) 519 
Aypellate. Coart, powers of —Civil Procedure Code ion) se . 197, T 
O. X.L. Rr are power—Error, omission or Sees 
Remand oe 613 


Appaliate Court, jose of, ar the final decision of appeal. 

It is open to the appellate Court at the time of ‘the final decision of the 
appeal to consider the whole appeal and decide according to the correct view 
of the matter. Achutanand Bhattacharji » Ram Nath Bhatta- . 

charji eee 354 

. Application for separation of taluk.—dApplications im 1799 and 1801, if cam be 
given effect Lo in 1905 — Fresh application, ia maintainable—Order to be enforced, 
more than 100 years old—Limitation—Century of litigation, if hept applications 
pending—Board of Revenue, decision of, if final—Civil Court, jurisdiction sf— 

Regulation I of s8ar, Secs 8, 14—Regulation VIII of 1 793, Sec 5—Regulation 1 

of 1793, Sec. 10. 

Upon an application having been made to the Collector of the district by the 
proprietor of a Za/ug, within the time prescribed under section 14 of Regulation I of 
1801, for its separation from the zamindari, it was ordered, by a judgment of the 
Suddar Dewani Adalat, dated the 14th August, 1805, under the said Regulation and 
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Applioation—(Coutd ) s EL eV US ep S 
Regulation VIII of 1793 that the Za/ug should be separated from the estate, And: that 
the Collector should deduct the jaa of the falug, from "thát- of the zamindan. 
Owing to a dispute to the title of the falug, a parütlon of the parent tamisdari, a“ sult 
for the assessment of reveñue in respect of char lands, certain resumption prochtdings, 
and various other causes, the order was not ‘carried out. And the matter was com: 
menced by a petition dated 19th February, 1853, praying that the talus might be 
separated ona specified jama. The application for separation” was' “ "rejected" by 
the Collector, ‘and the "suit" was "struck off" ‘on an objection being "made by 
the Collector of another district acting as the Court of Wards on behalf of the 
xamindar, on the grounds that though the zamindar raised an objection as "to "limita 
tion, separation could not take place till pending sults were decided and the lands kept. 
patit were enquired into. On the asth April, 1854, the Commissioner refused to’ 
interfere and rejected the application. The faluddar agaln applied in March’: 1906. to 
have his taluk "separated and to have the jama assessed, and explained his delay” int 
making the application by the fact that several litigations were on foot affecting ‘the 
aasets of the zamindar and by such other several causes. The Board of Revenue oven: 
tually ordered on the 16th April, 1909, that a separation should take place at a’ "Certain 
specified sadar jama. Upon à suit being brought by the samindar for setting aside 
the order of the board : 3 ie 
Held, that the order of 1854 was not a final adjudication on the original application 
for separation, and that the proceedings commenced in 1906 was in order, and “the 
zamindar had no cause to suppose that the talugdar had abandoned his rights, inastiuch. 
as the reasons adduced by the latter for not having put forward his claims to separation 
before 1906 clearly showed that he did not sleep on his rights. e" 
' Held also, the civil Court has jurisdiction to interfere with the decision - ‘of 70 
the Board of Revenue In matters relating 1 to the assessment of the “jana of a 
separate falug only in cases when the method followed by the Bond was not 
according to law, and the Board acted without jurisdiction; but it has none to - 
interfero in matters relating to details to adjudicate on which the Board cer- 
tainly had jurisdiction’ + Bani Hemanta Kumari Debi s. Maharajah - 
Jagadindra Wath Roy Bahadur NT 526 
Applications for ‘soparation of zdiuk in 1799 and 1801, E can-be given ` i 
effect to in 1906—Centary of litigatlon, if kept applications pending—-Limi-~ 


„tatlon—Fresh re if maintainable; see Application for separation — avn 
of talug os 526 
Apportionment c case, decree RITE Acquisition Aet, “See. PT E ónve qu P 
to appen] to Privy Council ... e ag 
Area of land purchased—Boundary ; see Sale certificate A eget A ge REE 
Articles intercepted by Custom Haaa, if Se into Bengal; se Admis” ~~? 
sibility a as e i a BOP 


Auctioneer, position of; ses Decree, execution ot. us 
Award, derer on— Award invalid in Law, 'objectian ; see Appeal 
Award, objection to, time for filing, if can be extended— Limitation Act 


wee Mas * 


(1877) Sec. 5, Sch. II. Art. 158; see Appeal s = at 
Baok lapd—Proportion of value between back and frontage lands s—Coppen- ee 
. sation; see Land | acquisition . - i M i "A 
Ba farzand in grant, meaning of, se Possession, TM for m Ml “au: 
Bed of river, what is; see Fishery right à DIM 1.989 


'Belagam,' entry of, in settlement record, effect of ; i Presumption Tes 
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Bengal Disorderly Houses Act, proceedings under+Malicious dE 
':Cution; see Libel 

Bengal Embankment Act, Sec. s4—Putni lease Conin d to pay Podl. 
, þundi charges by xemindar—Apportlonment of charge by ‘Collector— 
Contractual right; if can be enforced ; sse Poolbundi charges ... ase 

Bengal Excise Act, Secs. 2(12), 46, 46(2), 52, 61—Attempting to bring 
cocaine into Bengal—Constiuctive possession ; ses ‘Possession’ 

Bengal Tenancy Act, Sec. aa(b), before amendment—Occupancy raiyat, 
purchase by, of superior iad tenure ; see Under-raiyat, if raised to 
ralyar 


Bengal. Tenancy Act, Gare 29, ss krhaicment— -Conversion of p 


rent into rent in kind; see Rent, suit for — . ; 
Bengal- Tenancy Act, Sec. 39 Cl. (b), applicability of—Contmibt uud 
before the time of enhancement; see Rent, enhancement of 


Bengal Tenancy Aot, Sec. 'so(a)—Payment of rent al certain sate for 


„about 28 years—Unexplained small variation ; . ses Presumption 
Bengal Tenancy Act, Sec. 67—Contract to pay rent in monthly bite 
Interest. payable on.each instalment falling due, lf valid; see Contract — ... 
Rengal ‘Tenancy Act, Sec. 85, sub-sec. (2)—Sub-lease registered in con- 
travention of section 85, sub-sec. (a)—Effect against superior landlord; 
_ wee Ejectment... on T 
Bengal Tenancy Aot, Sie 86, Sub-sec: (5)— Purchaser. of a portion of 
Lolding ; see Ejectment oo 20 9e "I etm. 
Bengal Tenancy Aot, Sec. m if R se Nosdraafershila occu- 
pancy holding  ... m - 


Bengal Tenancy Act, Sec. io E.—Objection asto entry in  Settlemont 
+ Reat Roll, if sufficient notice—Civil Procedure Code CSN Sec. Boy, see 


Settlement Rent Roll, entry in, correction of toe 


Bengal Tenanacy Act, Sec. 104 H.—Suit against Secretary dt State foc ; 
India in Council—Notice—Effect of not giving notice—Civil Procedure . 


Code Qoo Sec. 8o; 4 Settlement Rent Roll, eqtry in, correct 
„0f 


Bengal ‘Tenancy ‘Act, Sec. 106 Dispute as ; to snti arising runde Part 1 . 


of Chap. X; see Record of rights 


Bengal Tenancy Aot, Sec. 107—"Deison"—Dismisal of sult for de- ` 


fault; see Appeal, if lies — ... 

Bengal Tenanoy Act, Sec. 108, die dudes "n can be challenged by 
way of appeal—Bengal Tenancy Act, Sec. 109-A., Sub-sec. (2) ; sse Revenue 
Officer's power to revise ase -— : 

Bengal Tenancy Act, Sec. 108, scope of —Class af questions—Mode in 
which jurisdiction is to be exercised; ses Revenue Officer's power to 

Bengal Tenancy Act, Sec. (Go) Bete ef boroj—Protectod iterato. ] 
see Plantation ... m 

Bengal Tenancy Aot, Sec. adi CI. ()— Aor Sitctensnc yi Under: rayati 
interest ; se Ejectment . ... “ 

Bengal Tenancy Aot, Sec. 160 ` (a}—Encumbrance—Under-rntyat 
coming into land without the uie ot superior landlord, auction- 


purchaser; see Ejectment .. 


Bengal Tenancy Act, Sec. ix bae o tule ae Plantation we 


F 
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Béng&l Tenancy Aot, Sec. 170 Sub-sec. (3)—Notice to be given és oo, 


whom; ses Notice- ' 14a 
Bengal Tenancy Act, Sec. iets for applicato, if can n bé extend- 

od—Fraud of execution-creditor; ses Sale, setting aside of ... 533 
Bengal Tenancy Act, Sch. HI. Art. ch DR SEE favour- a 

ing dispossession; see Limitation oe 86^ 


Bengal Tenancy Act, Sch. III. Art. 4- Disposseasiod must te by land- 

lord; ses Limitation i ' 8 
Bengal Tenancy Act; Sch. III. Art. 3, as amended by Act I (B. C.) at i 
s Le apes before pian Act came into operation; » Dis-  . 

possession ” 274 
Bengal Tenancy P Sch. III. Po CI. (a}— Cause of adtion—Expi- 

ratlon of term indicated in lease— Agricultural year ending at some later 


date; see Limitation oo see e ` 897 
-Tenahoy Act, Sch. III, Art. 6 applicability of Suit to which " 

` all provisions of Act inapplicable ; sæ Limitation ... nee 8i 
Betel-leaf boraj—Protected interest — Bengal Ton Act, ‘Seo 160 (c) ;- 

see Plantation... . ae 170 
Bid, if and when can be retracted ; m Decree, Brest oH of ses e 7 §3- 
Burden of proof—Jalkar, existence Raa settled estate; see © 

- Fishery right =... e "n T e 399 


Burden of proof—Foins ‘patie PM : : zt dg 
. Where a family ‘is joint and a swcleus exists, the onus is onthe party — 
METRE S caes of pirate property: Ganpat Marwari ». Balma- 2 

- kund Behara oam — 548: 


Burden of proof—Limítation Adt-(1908,) Sch. L Art. 142; ses Declaratory 

. suit, maintainability of- dir wes - < or 

Burden of proof—Material alteration of Laskrainent-- Pirchaser of equity ' 

` of redemption; see Mortgage sult os -354 - 

Burdon of proof—Plaintif’s title admitted — Defendani daming subordinate 
2 interest derogatory to that title, ` 


The plaintiff clatmed a piece of land as belonging to him. The defendant did qot 
deny the plaintiffs title, but said that he hada Mode DASS Interest’ (vis. raiyat 
interest) under the plaintiff, 

Held; that whea the title of the plaintiff was not contested, it was on the -^7 
defendant to prove his subordinate interest which was sald to derogate from > «5 


that title. Dinna Nath Das v. Ganesh Chandra Saha 544 
Burden of proof—Third person ad of revocation of ne dila : 

rity: see Lambardar m -. al 
Caloulation of Court-fee, peiaciple- of—Probate, application for—Net 

value of estate; ses Court-fee — - oe, 308 
Calling instrument of partition a will, effect of; xe Hindu law—Partition ew a 87 . 
Oaah rent, conversion of, into rent in pee og ee Tenancy in. 
`T Act, Secs. 29,43; soe Rent, suit for ... Yee c Y ^A 
Oe use of action —Retrospective effect of statute; ser Disgostesdon. De 274 
Oe roa tor, order refusing, to oppose; see Appeal, if lies je sss 612 
Certificate procedure—Serving officers return, value of— Service of 

notice; ses Certificate sale ... n , 628 


Certifloate sale— Purchaser; right fidir joisin Sale of original owner's 
Jo property—Notice, mon-service of, effect of —Serving officer's return of service, value 
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Certificate sale—{Conid.) P 3 

of—Legal representative not brought on rond, effect of —Pullic Demands Recovery 

Act (I. B. C. of 1895), Secs. ro, 21 Cls. (a), i and (c)—-Ciwit Procedure. Code (Act 

XIV of 1883), Sec. 3104. 

A purchaser at a sale under a Public Demands Recovery Act acquires nothing 
beyond tke right, title and interest of the persons mentioned as debtors fn the certificate 
drawn.up by the Collector. 

The effect of non-service of notice required by section 10 P the Public Demands 
Recovery Act, uponthe judgment-debtor», ls that the sale held under the certificate 
becomes invalid and leaves it open to the original owner when dispossessed to recover 
possession of the property within 12 years from that date. 

` ^ The return of the serving officer in the certificate procedure, stating that the notice _ 
was duly delivered to the judgment-debtor, who acknowledged receipt ‘of the service, is ^ 
prima facie proof of due service of notice. 

The effect of the omission of the Court to bring-on the record the legal representa 
tive of the fjudgment-debtor who has died after attachment and before sale amounts to 
irregularity and does not necessarily invalidate the sale, although upon appropriate 
proceedings taken the sale may be set aside. 

Section 310A of the Code of Civil Procedure (1882) is inapplicable to a 
sale held under tho Public Demands Recovery Act. It is open to ths judg- 
ment-debtor or his representative to proceed under section at of the Public 
Demands Recovery Act. Under that section, he.is bound to' deposit, not 
merely the amounts stated in the certificate as mentioned in Clause (a) and. 
the penalty as mentioned In Clause (b), but also the outstanding charges due 
to Government as mentioned in Clause (c). Bepin Behari Bera s 

Basi Bhusan Datta -...... 628 
Certificate salo, setting aside of—Procedure—Publio Demands Recovery `- 
- Act; Secs. a1 Cis. (a), (b), (c}—Clvil Procedure Code tiesa, Sec. 310A ; 


_ zes Certificate sale " 628 
' Coss Aot, Sec. 95, If exhaustive ; see Hindu widow > : . 633 
Ghild of tender years, examination of—Court's "mc ae Evidence, admissi- 

„bility of A 582 
Civil and criminal contemptis, "distinction "halwen see Contempt of vbi: 

dinate criminal Court — ... v m 452 
Oivll contempt, what is; see Contempt of sibordinat criminal Court .. 452 


Civll Court, when can interfere with the decision-of the Board of Revenue 
„in matters relating to assessment ioe ofa separated taluk; see Applica- 


tion for separation of faluk : - 526 
Civil Prooedure Code (1883), Sec. 310 DÀ; if applicable to sale held andet 
Public Demands Recovary Act; ses Certificate sale ` te 68 
Civil Procedure Code (1882), Sec, 317, scope of —Fictitious sale— 
-  Fletitious decree—Fictitious sult; see Fraud tes = 616 
Givil Procedure Code (1882), Sec. Hoo for the suit, 
Decree, setting aside of — ... 384 


Civil Procedure Oole (1882) Sec. ais Milage, "described s as under the Ss 
guardianship of certain person—No order by Court—Minor unrepresented ; 
see Decree, setting aside of —... s - GR 
_Givil Procedure Code (1882), Sec. 46a— Compromise on behalf of acne: 
Procedire , see Decree, setting aside of wa vs m se — 384 
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Civil Procedure Oode (1882), Sec. 462—Father as guardian ad litem: of <u 
his minor son—]Joint Hindu family—Partitlon, sult for=-Father's power to- 


. compromise; see Hindu -law—Sult for partition — ... en uk 
Civil Procedure Code (1882), Sec. 522—''If no ‘plication bai beck mida Aes 

to set aside the award"—Contingency—Remlssion of award, sse Appeal... -~ ws 
Oivil Procedure Code (1993), Sec. a CL CE E ME in bar, . , 

decisiors on; ses Appeal - eu. 78 
Givil Procedure Code (1908), Sec. 47—Remand order—Application for .: ; 

setting aside of sale; ses Appeal m DUET a64 


Oivil Procedure Code {1908), Sec 73 Erocútion Cout, if can hold y. > z} 
^ summary enquiry as to fraudulent character of decree; se Rateable 
distribution ES t 646 
Civil Procedure Code Ned Sein 73, scope ef Sale i in execuälon of @ a dere 
Decretal amount, deposit of, by fudgment-debtor, under Order XXI; Rule 89— 
Rateable distribution, application for, by other creditors. 
7^, The Court has no power under section 73 of the Code of Civil Podat. 
to distribute rateably among seveal creditors of a judgment-debtor, the: money "jv. 
deposited by the latter under Order XXI, Rule 89 of the Code for setting ~». 
aside d sele hold in execution of.& decree of one of the creditors, „Harai o. ^ 
d 7 Saha v. Paislar Rahman 144 
Civil Proved Sec. 8o-—Objection as to entry in Seni. S 
' Rent Roll, if f suficient regal see Settlement Rent Roll, entry in, corréction E 
* of z (t eee ^od E 
‘Civil Procedure Code (1908); Sec. o7—Preliminary decree, appeal ‘against - * , 
"Final decree, passing of, before filing of appr Apt effect d see ~i 


- Appeal, if lles oe, 2L Cute "e E 
Civil Procedure Code Ça), Sec. - 98— Point of p ae. Third quls. 
duty of =" od eos ET 
‘Civil Procedure Code (oj) See eco) sodes d as regards. misjolüdar: o ce 
"favonr of plaintiff, If can be questioned In appeal; see Misjoinder . 4 960 


. merits of case--Irfegularity—Revision, ses Remand ` E 
Clvil Procedure Code (1908), Sec, ioe Reem vii for} we Second UM 
- . appeal s 
Civil ‘Procedure, Code (1908), Sec lox O. XL Rr a5 i opus s: 
' Court, powers of —Inherent DR omission or rréniatr i aes 
Remand E editi 613 
Civil Prooedure Oode (1908), Sec. r9 Ordes dadding sult not batred +~. 
" under Sec. gt of the Chota Nagpur Tenancy Act and remanding the, cass ."- 
-~ for retrial —Interlócutory order, see Leave to appeal to Privy Council sa au 3174 
` Civil Procedure Oode (1998), Sec. 115—Acting with material irregularity. ae 
_ in exercise of jurisdiction—Decision based on evidence.not taken in oie’ - 
.ance with law; see Rateable distribution ‘ wA vd 
Ovi Procedure Code (1908), Sec. ize Eaenchilng jurisdiction not vested ud 
“> by law —Executídn sale—Court’s duty; ses Sale, setting aside of 7 583 
Civil Procedure Gode (1908), Sec. 125—Revision by High Court of. T Cause 
~ Court. decree—Findings of faci by original Court, if can be reviewed by | the (udi 
. Cort of the Small Cause Court. ` 
. Where an application was made to tha Full Court of. thé Salt” Cane Courts op ar 
new trial ona question of fact. i - pee ts 


Civil Procedure Code (1508), Sec. 99—Error of law—Eror not affecting - ^ 
6 
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Civil Procedure Code—(Cond.) ; EN. 
Held, on revision ‘by the High Court, that the Fall Court loni not precluded 
from reviewing the findings of fact of the original Court. Shamul Kishore 


Addy v. Rai Saheb Girindra Nath Mukhopadhya .... eom. 894 
Givil -Procedure Oode (1908), Sec. 151—Court’s inherent power to 
rectify mistake inadvertently committed ; see Sylt, maintalhabllity oœ. ... 9 


‘Civil Procedure Gode (1908), O. IX. R. 4, applicability o£—Dismissal for 
defauit—Plalntiff, death of—Subetitution, application for; we Sult, main- 2n 

- - tainability o£. se =a - 9 

Civil Procedure Uode (1998) O. XXL. R. 17 Sub.- Rule (i aiall 
to file a list of Immovable propertiee—Permission to file—No time fixed by. - 7 
- Cour; —Petition for execution, not amended within period of limitation-—  . 
„Execution proceeding, if barred ; ses Limitation | i o tee sn ep c. 538 


‘Givil ‘Procedure Code (1908), O. XXI. R. 101— Claim by representative 
ofa member of joint family: other than judgment-debtor—Claim, allowing 


of, affect of ; »e Claim to be restored to poesession ...— " we 138 
Civil Prooédure Code (4908), O. XXII. R 3, principle of, -If applica« - 

ble -to revision proceedings ; ave Jurisdiction m os e i 
Civil Procedure Codo (1908), O. XXXIX, R. dcn eet = 

` rary injunction ; see Appeal: € a "89 
Civil Procedure Code (1908), O. XLI R. Spin to appeal. ~ = 


> The plaintiffs along with the first defendant and two other persons who were not 
parties | to the litigation were gno nias ot the village which comprised the disputed-land. 
The first defendant was the lambardar. The land was originally in the occupation of 
. a tenant who abandoned ft. As soon as the tenant vacated the land, the plaintiffs “served 
notices upon the -first defendant in which they requested him. ejther not to lease ed 
hare of the land to any tenaht, oc to lease the same to the, plaintiffs "t'Bétilelveg 
Notwithstanding this notice, the fist defendant pettled the land with the ES 
. defencants. The plaintiffs ‘consequently sought a declaration that the first defendant 
(as not competent to grant a valtd lease to the other defendants and.thaf they were 
i ‘antitled to joint possession of the land, The Court of first Instance held In the first 
-paco that the lamberdar defendant was not competent to grant a lease of the land to 
~ the other defendants ; and in the second place, that if the, lambardar had authority to 
grant such a lease, that authority had been validly terminated. 
Held, that under the circumstances, it was open to the first defegdant to prefer an 
, appeal against the whole decree without joining the other defendants a: as respóndenia 
, And to obtain thereupon a reversal of that decree in favour and for the. benefit of all the 
' defendants under Order XLI,, Rule 4 of the Code. of Civil Procedure; but it was 
: obligatory upon the plaintiffs i in second appeal to join a» stud cun ét 
merely the first defendant but also the tenant defendant. 
Held also, that the first defendant had no apthority to settle the land bd No 
"kis anthority had been revoked by the notice given to him, -Desarath n 
eco. . Patel. s. Brojo Mohan Gauntis : NEUE 
"> Gaim by representative of amember of joint family otherthan judgment ` 
` debtor-—Claim; ;"sllowing of, effect of—Civil "Proceduré Code, o: XXL. 0. 
zo R "101; see Claim to be restored to possession >> ne- = mra d DO 138 


Claim to be ‘restored to possession—F oi ht fauilly;. wander vf; purchadér from 
Zsecution purchaser—Ctvil Phoced ure Code (Act uy 193) 0. AXTR? ioi, E 
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Olaim—(Conid.) 7 n Dl 

The terms of Rule 101, Order XXI of the Code of Civil Procli aa aie 
comprehensive enough to cover a case of a claim by-a representative of a | 
member of a joint family other than the judgment-debtor. The effect of an 
order ín favour of the claimant-is to restore him to jolnt possession with -the 


yr 


* o1 


executlon-purchaser, Radha Gobind Misra s Raghunath Misra... — 158 
Collateral offence, evidence of, if can be received as substantive evidence of . ~ 
offence on trial—Evidence Act, Sec. 14; see Evidence, admissibility of ... — 578 
Collection papers—Admissibility in evidence—Rent Collector dead ; ses 
‘Hindu widow $i. eee "LE 643 
Collector's jurisdiction to sell estate not lable p sale for arrears of i 
revenue; see Revenue sale ... ies see 508 
Compexigation ~ Back land—Proportion of value between back | and Bonae - 
lands; see Land acquisition - ~ f oes E sæ. 244. 


Compromine—Partics, if bound—Compromi decies. 
LA compromise is a binding agreement between the parties, and none the less 
binding because It is followed hya ‘decree. Keshab panda v. Bhobani: te 
pands 5 187 
Compromise, fathers power. to—Father ùs guardian ed litem of his minor “at 
son-—]oint Hjndn family—Partition, suit for—Civil Procedure Code "n 


' (1883), Sec. 462; see Hindu Law—Suit for partition est e 05 ud 
Compromiso decree, if binds parties; see Compromise ` sae ý 187 
Compromise on behalf of minor—Procedure—Ci vil Hee Code assi, : i 

Sec 463; see Decree, setting aside of i T D. ^38 
Compromise on behalf of minor—Procedure, necéniaiyý, dk followed— > ? 

Effect of ; see Decree, setting aside of ... aes a e 7384 
Oonjecturé; se Judicial decision ^ .. ‘ eee SAS 6. — 220 
Consent dectees, propriety of, if can be examined in revenue office aisi 

empoi ; se Revenue officer’s power to revise 5 wo 198 
Oonside ratlon—Morigags bond —Setilement of dispute—Promise to jay TREE 

debtz-Eontract Act (IX of 18732), Sec . 35 sub-Sec. (3): 


A moitgage bond executed in settlement of a substantial dispute betweon- =” 
the parties, sis., whether an application for execution of decree for money was i 
or was not batred by limitation, is executed for consideration. "Even if ‘the 
execution of the said decree was’ barred at the time-of the settlement and tho - * 
mortgagof ‘was not aware of it, the mortgage ls valid under sub-section (3) of’ *' 
section. as ‘of the Indian Contract Ac. Mati Sheikh v. Baikantha - ' 


Nath Kar ^ `.. -269 
Constructive possession Criminal proceedings; ser "Possession" we gh 
Contempt ‘against subordinate "officers of Court—Contempt of authority of^ "'"' 
Court, sse Contempt of subordinate criminal Court ' 452 
Contempt of authority of Court-—-Contempt against subordinata officers "E 
Court; are Contempt of subordinate criminal Court AY m 453 
‘Contempt of Cout, what dej ‘we Contempt of . subordinate criminal 
Court | m om m eee oon "41452 
Contempt of Court by publication of improper character — Articles see s 
Contempt of subordinate criminal Court a "454 


Contempt of Court in. respect of. printing and publication at ‘articles ee 
newspaper—Interference with due course and administration of justice— - 
Criminal offences, see Contempt of subordinate criminal Court- dE E. ‘ysa 


eh ok dc. 
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Contempt of subordinate criminal. Court—//igh Court, jurisdiction of— 

Printing and publication of articles in newspaper—Legal evidence—Statement on 

information and belief —Notice of motion, when can be amended—Sadar Nisamat 

Adalat—Court of Record—Civil and criminal contempés, distinction between— 

. Criminal Procedure Code (Act V of 1898), Sec. 196—Court, when can make order for 
- attachment for contempt of Court—Contempt of Court by publication— Cowrse to. bs 
. pursued—‘ Positive evidence’. 

A contempt of Court in respect of printing and publication of articles in a newspaper. 
tending or calculating to interfere with the due course and administration af justice, is a 
criminal offence and no person can be punished for It, unless that offence be proved by 
legal evidence. A statement resting on information and bellef is not legal evidence in 
such a case. Í "D . 

A Judge will be very slow to give leave to amend the notice of motlon, if it were In 
any way likely that by so doing an injustice would be done to any party. 


` Neither the Supreme Court nor the Sudder Dewany Adalat had authority to Punish 
a contempt of a Court not subordinate to its authority. 

The Sudder Nixamat Adalat was not a King’s Court but the Company's Court, and 
was not a Court of Record, though it had power of Superintendence over aubordinate, 
criminal Courts. 

The Sudder Nixamat Adalat, when it was abolished, had no jurisdiction to punish for 
a contempt of a subordinate criminal Court; and its authority to punt for contempt of 
itself was of a somewhat restricted character. ; 

* The High Court, by the express terms of the Letters patent, is a Court of Record and 
every Court of Record has the power of summarily punishing for contempt of its 
authority. 

The High Court hzsa right to treat as a contempt any act committed within the 
local limits of High Court's Original Jurisdiction that may affect its trial on appeal, and. 
in particular any act that may tend either to taint or impair that evidence or to causé 
evidence that would otherwise be forthcoming. z 

Ordinarily one Court cannot punish a contempt against another “Court or Judge. 
This is based on the doctrine that-the offence is substantially criminal and the power to 
punish itis vested alone in the Court whose judicial authority is challenged. The 
position, ‘however, is different where the contempt is regarded as contempt of the 
authority’ of the Court by which the officer was appointed and may be punished, 

The High Court as a Court of Recòrd has no authority to punish for contempt of the 
subordinate criminal -Court, merely because it exercises power of superintendence over- 
that Court or because that Court is subject to its appellate and revisional jurisdiction. 

The Court will not make an order for the attachment for contempt of Court, unless 
itis satisfied beyond dispute that the order is needed peremptorily i in the Interests of 
the administration of justice. 

The usual rule, when ^ motion for contempt is dismissed, is that the respondent's 
costs should be pald. 

Per Fankins C. F. A manin a criminal proceeding need not deny that which is. 
not legaily proved against him. 

Obiter—In a civil proceeding, a statement on information and bellef is not admissible 
except on: an-interlocutory application, and-then the grounds of such belief must 
be stated. 

‘Positive evidence’ has a recognised and distinct signification and means is evidence 


which goes expressly to the very point in question ; and that which, if believed, proves 
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Contempt of subordinate criminal Couri—( Contd.) , 


the point without ald from inference or reasoning as the ead of an eye-witness to 


an occurrence as distinguished from indirect or circumstantial evidence. . 

~ The true implication of section 196 ‘of the Criminal Procedure Code is, that the 
judgment of the Local Government should be specially directed to the particular 
sections or Chapter VI of the Indian Penal Code in respect of which proceedings 


are to be taken, and that the order or authority should be preceded by, and be the result ` 


of a deliberate determination that proceedings should be taken. 

Per Stephen $—Apy act which tends to impede the course of justice Is a contempt,. 
if there is a well-proved probability of such being its result. 

. The law of contempt is applicable in Indla for the purpose of protecting witnesses, - 
as it is applied in England to the protection of juries. 

` Contempt is to ba treated as & crime, though it may not be onein India asit is 
in England. - 

Per Mookerjee F.—lIt is a matter of vital importance for the party against wiiain 
an order is sought to know, the person or persons at whose instance the application. 
is made, 

A criminal PENES is conduct that is directed anus the dignity and authority | 
of the Court. A civil contempt Is failure to do something ordered to be done by a 


Court In a civil action for the benefit, of the opposing party therein. Consequently, i 


in the case of a civil contempt the proceeding for its punishment is at the instance o£ ^ 
the party interested and Ís civil in its character ; in the case of a criminal contempt, 
the proceeding is for punishment of an act committed against the majesty of the law, 
and as the primary purpose of the punishment is the vindication of the public authority, 
the proceedings conform as nearly as possible to proceedings in criminal cases. 
dividing line between the acts constituting criminal and those constituting civil 
contempts may sometimes become indistinct In those cases whero the two gradually 
merge into each other: 
The course to be pursued in cases of contempt of Court by publication. 

of an improper character made long before the proceedings have been brought 

to the Court, is to read the articles as they stand and to attach to the words —— 
used thelr natural meaning without the assistance of a laborious commentary. : + _ 


In the matter of the Amrita Bazar Partika 452 
Contract—Garden and basés lands—Garden converted iuto bastu land ‘ 
- Tenant, liability of; sse Enhanced rent, claim for et yaa. 


Oontract—Lendlord and tenant—Bengal Tenancy Act (VHI of 1883), as amd by 
At I of 1907, B. C, Secs. 53, 67, and r78, sub-sec. (3), cl. (k}—Coniract to pay - 
reni in monthly hists, whether walid—Interest om each kist from ihe date dad 
due, hom far valid. . 

A contract between a landlord and a tenant for payment of rent In monthly B 
kisis oc instalments ts valid, and is in accord with the provisions of the Bengal 
Tenancy Act; but a stipulation for payment of interest on each instalment from .- 
the time whan it falls, due, being in excess of that which can.be permitted under 
the law (that is, twelve and a half per cent per annum), i is illegal and cannot be >, 
enforced, inasmuch as the landlord is only entitled to the interést secured to 
him by section 67 of the Act. Manohor Mukherjee v. Paresh ..: 

Chandra Mukherjee wae 7128 

Contract, if can be enforced—Contract to pay poolbumdi charges by . 

zemindar—Embankment Act at the time of nt repeal of; see 


Poolbyndi charges re on en ere 337- 


i "n 


oL XVIL] - _ INDEX OF CASES. |^ 66). 


Oontract subject to quallcston - Sli contracts with others, if nimi. 
ble; see Jagir . ane 


Contract to pay interest on kist— Monthly kistá;' sø Contract .- EN 
Contract to pay poolbund! charges by zemindar—Putni js Apportion- 
“ment of .charge by Collector—Bengal Embankment Act, Sec. ADI quu : 
tual’ right, if can’ be enforced ; see. Poolbundi charges ^ 837 
Oon&rapt Aot, Sec. 23-- Contract, if contrary to policy of Iw Contract t to 
pay poolbundi charges by Zemindar; see Poolbundi charges - 337 
Oontrabot Act, Sec. 25 Cl. VE Sr REL E a i 
Prothise to pay barred debt . 329 
269 


“æ s 
5 "B 
e * 


Contract Act, Sec. 25, Sub-sec. (3)—Promise io. a time-barred debt— 
Debtor rot aware of debt belug time-barred ; are Consideration 
Contract Act, Sec 62—Acknowledgment of obligation by third person Tn 


favour of plaintiff; see Novation jae Vas 603 
Contract Aot, Secs. 203, 204, 208—Rerocation of agent! s sotborty Tid 

person +: we Lambarder 621 
Conviction—Doub as to Innocence Disregard of dons of lega! process; ; 

wee Criminal proceedings - a en` 365 
Conviotion—Doubt as. to İanocenca Violation of Hoslples ot natural 

justice ; see Criminal proceedings du m V ius 365 
OGonviotion—Inadmissible oridonce, admission VR NES prejadice; se? 

Criminal proceedings G5 


Co-Sharer ilandlord, decree obtained by, fw his "m Sint Sult for 
reat, Ay respect of several holdings—Execution, application for—Bengal ‘ 


‘Act, Sch rit, Art 6; see Limitation... QoS BE 
Co-Sharers dy joint estate, relation between, as to nuni of share of 
Government revenue-—-Mutual confidence; see Fraud — . asz, - 97 


Co-Sih&rer's wilful dent in paring Government mrenue Revenue «ta 
sale? soe Fraud see 


Cost—Dizninsal ‘of motion “for nmpk; se ‘Contempt, of gubordinata 
7 crimfnal Court - 452 
Ooszta—Pleader's fee, NOH of—General Rules and Cher "Orders of y? 
the High Coürt, Appellate’ side, Vol I, Chap. VI, Riles 36A, 42A. 
' Chap. X; Rule 96,—Probate ahd Administration Act, Sec. 83; seg ack 


proceeding E de 643 
when the Crown ‘is | party —Privy Counc fordern. e is TI 
Criminal proceedings m «965 


Oourt, i- can accept part of written UPS 
A'Coutt can accept a portion of the statement of the defendant and reject 


another portion. Pran Krishna Baha v. Mukta Sundari Daseya .. 193 
Vourt,’-#f can. re-open question of court-fee after decree; see Court-foo, LES 
amount deposited for, refund of ave ^ 1233. 
Oourt;*hen can make order for attachment for contempt of Court ; se i 
Contempt of subordinate criminal Court `. .. -452 . 
Court-fee—Appeal from order under section go of the Transfer o£ Pro: 
perty Act; “see Court-fee, amount deposited for, refund of NE ian -433 A 


Qourt-foe--Prob&ér, application "for —Court. feb,- assesiment of ~Court-Fees Act 
(VI af 1870), Sck.-I Art. [I and’ Sch: III —Court-Fees Act, Interpretation of, 
The Court-fea- payable in respect of the estate left by the . deceased - ls to. bs 
calculated spon the met value of the estate obtained by.deduction of the, amount 
SE tho- daite fromthe: gross: valus: oë Castel, E 
ey 


ae 
t 
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Court-fee—(Contd. ) . í ME Shaw 94 

The true mode of interpretation of a statute like the Court-Fees Act; ns 
which has besn repsatedly a nsnded, is not to consider individual sections, 
but to take them as a whole and to give-effect to the legislative intent upon - 

a particular matter. In the goods of Harrlett Teviot Kerr  ..- - 7908 
Gourt-fes, amount deposited for, refund of—Ad valore n Court-fo« —Trani]er of 

Property Act (IV of 1881), Secs. 89, 9o —Decrees, nature of —Court-Fees. Act (VI of 

1870), Sec. 4—Decrez on appeal, efect of—Me orandum of appeal, emer fim in, 

tasuficlent—Court, if cin re-apr 1 1431Hi0n of court-fee after decree. 
It is not competent for a Court at the time of passing a decree under. section do of 
the Transfer of Property Act to declare the personal liability of the mortgagor. - 
A decree under section 9o of the Transfer of Property Act can be passed only after 
it has been ascertained that the net proceeds of the sale of the mortgaged propotties are 
insufficlent to pay the amount due on the-decree, aw 5 
' An appeal from an order under section go of the Transfer of Property A is an 
appeal from a decree, and in such appeal ad walorem Court-foos must'be paid’ ^on the 
“memorandum of appeal. 
Section 4 of the Coort-fees Act ls imperative in lts tecms and ' auis it impossible 
‘for the Court to entertain a memorandum of appeal apon which a Proper amount si 
Court-feo has not been paid. 
If the legal advisers of either party with knowledge of the previous pei 
have omitted to bring the question of the sufficlency of the Court-fee oñ the 
memorandum of appeal to the notice of the Court, and the Court has passed a» ` 
decree, It is obligatory upon the Court, when- the question is raised upon the ' 
, application by the appellant to obtain a refund of the sum in deposit by order of 

Court, to consider whether the memorandum of appeal was oc was not properly 
stamped. Lakhi Narain Jagisbs. Chowdhury Kirtibas Das .. ` 133 
Court, fes, principle of. calculation of— Probate, Soon for—Net valde ‘ 


, Of estate ; see Court-fee — .. = ots 308 
Court-fees Act, Interpretation of; "see Court-foe wa - 308 
Gourt-fees Act, Sec 4—Proper Court-fee not paid on memo of appeal; TL E 

Court-fees amount deposited for, refund of | - uu" 133 
Court-fees Aot, Sch. I. Art. IL. and Sch, III ~Probate, application for 

Net value of estate; see Court-fee ex ses 308 

Oourt. of BReoord—High Court; sse NE a subordinate criminal. 

Court ste: e 452 
Court's duty —Child of anaes ears, ‘diaditidion of; see Evidancá, 

admissibilityof i, oo. us A ae Ba 
Oourt'sduty—Execution sale—Civil Procedi Code(igoB) Sec. irg— å -e 
- Exercising jurisdiction not vested by Jaw; see Sale, setting aside of t 833 


Court's daty—Fishery righi-—Waters, if part of river; see Fishery right’ ... 399 
Oourt’s duty when passing order underO IX. R. 8 of the Code of Civil 


Procedure; see Appeal, if Hes is -5 aan a8 
Gourt’s inherent power to rectify mistake inedvorton o comitted ; fee Satt, 
maintainability of ve - mU Ug 
. Gourt’s power—Receirer. appointed under Provincial fascias Act, tract 
-in excess of authority —Stranger, remedy of; ses Insolvency proceeding . 359 


Court’s power to appoint Receiver peadiny hearing of partition sait Nó : 
exclusive poesossion by any part; iae Recelyar „m m e 638 
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Criminal appeal, admiselon of, restrictive order for, if valid, see Criminal 


Criminal contempt—Procedure to be followed , sss Contempt of subordinate 
criminal Court .. s 452 
contempt, what is; see z Conk of sibécdi die criminal Court .. 452 


‘Oriminal offence—Contempt of Court in respect of printing and publication 
; of articles in a newspaper —Interference with due course and administration 


of justice, se Contempt of subordinate criminal Court om E 452 
Oriminal Procedure Code, Sec. 6, implication of; see Contempt of 
subordinate criminal Court - ve 453 


-Criminal Procedure Cods 1898, Secs. 236, pay oe committed. 

~ The application of section 237 cf the Code of Criminal Procedure is 
restricted to the case mentioned in seçticn 236. Section 236 applies only 
toa casein which there is a single act or a series of acts of sucha nature 
that it is doubtful which of several offences is constituted by the criminal 
act oracts. Hence when there is no dobbt as to the offence committed, 


neither section 235 nor section 237 can apply. Akram Alis. Emperor .. 574 
Orhninal Procedure Code, Soc 237—No doubt as to offence commit- 

ted; see Criminal Procedure Code, Secs. 236, 237 ' E 574 
Criminal Prooedure Code, Sec. 307 Cl. (c)—" Opinion of the Sessions 

Judge and of the jury”; see Reference, validity of 523 


Criminal Procedure Code, Sec. 4 7—Appeal from iita order b 
Government of Behar and Ovissa—Appeal presented by Deputy Legal 
Remembrancer of Bengal, if valid; see Public prosecutor e 519 
Oriminal Procedure Code, Sec. na—Restrictioe order for admission of : 
: appeal, if valid. a 
A restrictive order for admission of appeal, which is not contemplated by 
section 422 of thy Code of Criminal Procedure, is slira vires. Nafar ` 
] Sheikh » Emperor el 88a 
Oriminal Procedure Code, Sec 52ó6—Security for keeping peace— f 
Magistrate acting as private UE eae if can try; see Trans- 


fer of case te ose 150 
Criminal proceeding—Fact — legally proved Person, if m deny; m 
Contempt of subordinate criminal Court 452 


` Oriminal proceedings—Grave and substantial illu Rae tiidens, 
want of—Inadmissible evidence, reception of—Evideuce of motive—Statemént 
made im the absence of an accused, when admisside—Informer's evidence— 
Confession—Nen-production of evidence as to the circumstances of an informers 
arrest and confession, ofod of—Rejection of a story designedly made to Rt into 
` another, effect of-—Statemants, which are inventions, evidentiary vena of —Costs;” 

.. when the Crown is party—Privy Council, jurisdiction of. 
: If in an appeal against a conviction their Lordships came to the PET P 
. in the prosecution of the appellant “by some ‘disregard of the forms of legal 
process, or by some violatian of the principles of natural justice or otherwise, 
some substantial and grave injustice.has been done," then whacever doubts they- 
may have of the appellant's innocence, or whatever suspicion they may entertain of 
his guilt, or however great may be their reluctance to interfere with, or overrule the 
decisions of the Indian Courts in criminal matters, they are bound bumbly to advise 

His Majesty that the conviction should not be-allowed to stand. 
Where the appellant was convicted of abetment of murder and sentenced to 
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Oriminal proceedings—( Contd ) 

death and it appeared that a vast body of wholly inadmissible guidances. hearsay 
and other, had been admitted; that when admitted it has been used to the 
grave prejudice of the appellant, and that at the end of the hearing before the 
trial Judge there did not exist any reliable evidence upon which a capital con- 
viction could be safely or justly based: 

Held, that the conviction and sentence should not be allowed to stand. 

-Held also, that by admitting a piece of inadmissible evidence and using It to 
prove the appellant's consciousness of guilt and hls desire to destroy the evidence of 
his crime, a grave and substantial injustice was done to him. 

However strong and convincing the evidence of an adequate motive may be, 
that evidence can never counteract the harm done by the reception of inadmissible 
evidence, or the injustice its use may lead to, nor by itself supply the want of 
all reliable evidence, direct or circumstanti& of the commission of the crime with 
which an accused person may be charged. 

A statement made in the absence of the accused is not admissible without frst 
adducing evidence to show that the accused had himself instructed the person, 
making the statement, to make it, or directly or indirectly authorised any one to 
make it for him or on his behalf, or that the accused knew anything about it. 

An informer, who was arrested bthe lead lice, made a confession before a 
Magistrate implicating the appellant, other accused persons and himself At the 
trial, when he was produced asa witness for the prosecution, he deposed that he 
was asked by the police to make the confession and that the story told by htm in 
that confession was false But the next day he withdrew his evidence of the pre- 
ceding day and gave evidence in terms of his confession: 

Held, that everything connected, with the confession was, as far as the appellant 
was concerned, was done in the dark, that it was not without reason that the 
appellant's Counsel bitterly complained of the great injustice done to the appellant 
inasmuch as the officer who arrested the informer was not produced, nor was any 
witness produced by whose cross-examination the defence could have had an op- 
portunity of ascertaining at whose instance he was arrested, or how his confession 
came to be made, or what inducements, if any, were held out to him to make it, 
and that the informer's evidence should be taken as struck out of the record, but 
though struck out, it must reflect back upon the evidence of another witness, whose 
story was designedly made to harmonize and fit into the Informer's story. 

When two stories told by two witnesses are designedly made to harmonize and 
fit Into each other, the fact that one of them, is rejected as incredible must necessarily 
affect the reltability of the other. 

When forgetfulness on the part of a witness ıs out of the question and no confusion 
produced by the most skilful cross-examination can account forthe statements which 
musteither be the witness's own Inventions or the inventions of others repeated by 
him with knowledge of their character, the witness's evidence is wholly unreliable and 
should be completely duregarded. 

When the Crown is a party to an appeal, the general rule is that the 
Crown nelther pays nor receives costs, unless the case i governed by some 
local statute or there are exceptional circumstances justifying a departure from 
the general rule. Valthinatha Pillai » The King-Emperor we 365 
Criminal revision, order in—Criminal Procedure Code, Sec. 118; see 5 

Leave to appeal to Privy Council ee vie T 119 
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Oustom—Anextials—Proof uscessary—Law, question of. . $ 
_ lfa party rely upon a special custom of a family, to take the succession out of the 
ordinary Hindu Law, such custom must be proved to be ancient and continuous 
The custom must be very satisfactorily proved by evidence of particular instances, 
] Instances so numerous as.to justify the Court In finding in favour of the custom. 
"Whether certain events did or did not happen, is a question of fact; but 
whether the facts so found do or [do not establish a custom, is a question of 
law to be determined by the High Court in second appeal. Durga Charan 
Mahto v. Raghunath Mahto e 589 
Custom —Limlted nature of evidence—Precedent; sse Hindu. Law—Adoptlon - “70 
Damages, s for—Maintainability—Otstruction in erection sf Kutchery—Less 
ef goods ——Negligence. ` 
To consequence of encroachment of the river Ganges, the land on which the plain- 
tiffs kutcheøry stood was threatened with diluvion. The knu£chery contained grain and 
other goods. When the river after some two years came very near the butchery, 
the plaintiffs attempted to erect another kutchery on another land belonging to them. 
The defendants however obstructed them In the construction of the new butchery. The 
“plaintiffs thereupon brought a suit for damages for loss of their goods but not for 
trespass . 
Held, thit the sult was not maintainable, as the loss was attributable not 
tothe defendants but tothe wanton negligence of the plaintiffs. Sribeni 


Prosad Singh v. Sheikh Basirul Meah we 327 
Date of sale—Bengal Tenancy Act, Sec. 167; see Plantation ... a8 fei 170 
Debt incurred for litigation, immoral or illegal; ses Mortgage A 43 


'Debutter—image, consideration of, after destruction of old—Shebait, if to 
apply the proceeds—Shebalt, refusal of, to Sid proceeds, effect of; see 


` Ejectment, sult for et e 347 
'Decision'—Bengal Tenancy Aes Ses. 167 Dismissal for, Sdefadls see 
Appeal, if [ies "e oo 123 


Decision based on na not taken in Pee EE with, lec Ces 
with material irregularity in exerci»o of XQ ana see 


Rateable distribution iss 646 
Decision of third Judge on releede letton Patent (1865) Cl 41; see 
Leave to appeal to Privy Council - 121 


Declaratory sult—Sult for declaration of nullity of decroe—Suit brought 
several years after attainment of majority—Plaintiff, though minor, sued . . 
as major in the previous suit; see Decree, if void e 18 
"Deolaratory sult, maintainability of—Suit for recovery af EMIBOR). p" of— 
Limitation Act (IX ef 1908), Sec 18, Sch. 1, Ar: 143—Dispossenion, allegrii 
of—Burden of proof. 
When there is a bar to the suit for recovery of possession, there is an extingulsb- 
ment of title and no declaration of title can be made in plaintiffs favour. 
When the plaintiff alleges dispoesession, he must show that he has brought 
his suit within 12 years from this dipossession. Wher he falls to do that, his 
case falls within section 28 .of the Limitation Act. ar 


Satbhaya +. Nadiar Chand Mandal Satbhaya 601 
Decree—Civil Procedure Code (1908), Sec. a Cl. piens in bar, 
decisions on;-see -Appeal — ...- . 78 


Decrees, execution of—Application to file a list dt deboveble: Hojas 
Civil Procedure Code, O. XXI. R. 17 Sub—R, (2)—Poermission to file—No 
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* Decree —(Contd.) : 

time fixed by Court— Petition for execution, not amended within period of : 

limitatlon—Executlon proceeding, if barred; sew Limitation ... m 538 
Decree. execution of—Decreo against alleged adopted minor son—Adoption prowed 

inwalrd—Guardian-ad-litem real rejresen£atice—Guardian-ad-litem, if cam be 

proceeded against. 

Ina decree obtained in a claim for mesne profits against an alleged adopted 
minor son as the.representative of the wrong-doer, who wa» found in another 
sult to be not validly adopted, the decree-holder could not proceed against the 
judgment-debtor, as he liad not received any assets of the wrong-doer; nor 
could he ask the Court to subtitute the name of the real representative, who 
was appointed raardian-ad-litem, in the decree; nor could he proceed agalnst 
the guardian-ad-litem, The remedy of the decree-holder was by way of a suit ' 
against the legal representative. Ashi Bhusan Dasi +. Pelaram 

Mandal . 96a 
Dooras, execution. of—Decree holder's right to withdraw application —Order allowing 
withdrawal of execution proceedings —Appeal —Bid, if and when can be retracted 

—Dascree-holder's clerk, bid bv, 0n behalf of decree-holder—Decree-holder, if can 

withdraw from bid. 

A decree-holder cannot, a» a matter of right, discontinue the execution proceedings 
at any stage at his option. 

An order allowing the decree- holder to vihara the execution proceedings i i» not 
appealable. 

A bid is a mere offer and can n retracted by the bidder at any time before the 
auctioneer announces the completion of the sale by the fall of the hammer or w other 
customary method. 

An auctioneer isan agent of the owner of the property and till he accepts the e bid, 
the matter is open and the bidder is-at liberty to withdraw his bid. 


A decree-holder can withdraw the bid offered by his clerk with his assent 
and on his behalf, bsfore it has been accepted by the Court. Kenaram 


Bakshi v. Kailas Chandra Dutt ie 53 
Deoree, i/ woid—Winor -sued as major—Minor not represented by guardian 
ad litem. . 


A decree passed against a person who was really a minor but who was described in 
the suit asif he was of age, was a'nullity so far a» he was concerned, and In à suit 
instituted several years after the attaloment of majority, for a declaration of the nullity 
of the decree and proceeding» thereunder, no question of limitation would arise. 

So long as a guardian ad Ze» is not appointed, a minor cannot be 
said to be party to a suit in the proper sense of the term. - Purno 
Ohandra Kunwar s, Mabarajadhirej:Bejoy Chand NMEahatab ` 

Bahadur 18 
Decrees, reversal of— Error of Jaw—Error not affecting merits of case— 

Irregularity—Clvll Procedure Code (1908), Secs. 99, 115, soe Remand... 613 
Decree, setting aside of—Minor unrepresented—Compromise on behalf of a minor in 

a suit—Cods of Civil Procedure, (Act XIV of 1882), Secs. 441, 443 and 46a2— 

Guardian for suit—Speciic Relief Act (1 of 1877), Sec. 43. 

In cases to which section 462-of the Code of Civil Procedure, 1882, applies it is not 
sufficient proof that the exigencies of the section were complied with to show that minor 
was described in the title to the suit asa minor “ under the guardianship of a person . 
named and that the terms of the compromise were-before the Court, but there-ought ° 
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Decree—{Contd | i 
to be evidence that the attention of the Court was directly called to the fact that a 
minor was a party to the compromise, and it ought to be shown, by an order on petition 
orin some way not open to doubt, that the leave of the Court was obtained In the 
absence of evidence to that effect the compromise and the decree made in pursuance 
thereof must be declared not binding on the minor, who should be remitted to his 
‘original position. 
Where two minor defendants were described in the title of the snit as minors ‘under 
the guardianship of H,’ but no order was made by the Court as required by section 443 
of the Code of Civil Procedure, 1882, appointing the said H guardian for the suit for 
the said minors : 
Held, that the said minors were not in law represented in the said suit, 
; The words ‘guardian for the suit’ in section 441 of the Code of Civil Procedure, 183a 
mean the guardian, for the suit for a minor appointed by the Court as required by sec- 
tion 443 thereof. 
Section 42 of the Specific Relief Act does not apply to a suit instituted by the ` 
plaintiffs secking a declaration that a decree made in a previous suit, where they 
‘were minor, was not binding ou them and claiming to be restored to the position 
which they held prior to the date of the decree. Kunwar Parbeb Singh v. 
Bbabnti Singh eO 0884 
Deoree against alleged minor adopted son—Minor represented in suit by 
adoptive mother—Adoptive mother representative, if adoption invalid— 
Adoption, invalid—Suit against adopted son as representative of wrong- 
doer—Decree-holder's remedy , see Decree, execution of oe ” 
"Dooree against minor—Minor sued as Major; see Decree, if void s> 18 
Deores for share of rent, execution of—Co-sharer landlord—Snit for ient in . 
respect of several holdings—Bengal Tenancy Act, Sch. III, Art 6; see 


Limitation - ese «o Bt 
. Deoree in apportionment Gs-aliand Acquisition Act, Sec. EN see Live 

to appeal to Privy Council ... vee 123 
Decree on award—Award invalid in Law, objeli ya see Kopel: et a5 
. Deores-holder, if, as a matter of right, can discontinue execution of docroe ; 

ate Decree, execution of t . 53 
:Deoree-holder, if and when can withdraw bid offered by his clerk; see 

Decree, execution of . M0 8g 
Decrees holder's clerk, bid by, on behalf of incre holden it and when ' 

can be withdrawn by decree-holder; see Decree, execution of T 53 


Decree holder's remedy—Suit against minor adopted son as legal re- 
“presentative of wrong-doer—Minor represented in suit by adoptive mother ,. 
—Adoptive mother representative, if ate Bea ats iis invalid ; 


see Decree, execution of ... te 36a 
Decreé holder's right to withdraw d for execution, ser 

Decree, execution of e - wee m 53 
Deed for valuable consideration, in whose favour to be construed, sse 
, Modgage ^ —— M wae - - ane 48 
Deanin If to show erroneous debit—Share in arrear, we Revenue 

sale T m æ m 505 
| Detanlting tenure, purchase by land-lord,' in execution of his money 

" decree, subject to rent charge, effect. of; see Pent decree, execution of ... 29 
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` Defaulting co-owner purchaser— Revenue sale caused by defaulting co 000 
owner—Defaulting co-owner, if trustee, see Fraud bs we OT 


Denial of land-lord's title —Forfeitare—Limitation Act, Sch. JL Arts ^ ^ 
143, 144; s e Limitation |... 553 
Dismissal for default—Plalotiff, death 'af— Substitution, application jue 5 
Clyll Procedure Code, O IX R.3, Daca! of; spe Suit, maintain- , : 
ability of n T 9 
Dismissal for default, Sede of," if decree; see Appel, if os oe s 128 
Dispossession—Bengal Tenancy Act (VIII of 1885 as amended by Act I. B. C. 
of 1907), Sch. III, Art 3~Cause of actien, accrual of before amendment—A deere 
jossesrion —Limitation Act. {IX of 1908) Sch. 1. Art. 142—Ideal possession. f 
The law of limitation applicable to a suit is prima facie the law in force at the 
„date of the institution of the suit. But there may be circumstances connected 


with a new statute which furnigh an indication that the Legislature did not intend ` 
to affect retrospectively existing causes of action; one of these circumstances ls“ 


that the new law was brought into immediate, operation without any opportu. 
nity afforded to litigants to enforce their rights ander the old law. 

Article 3, Schedule: III of the Bengal Tenancy Act, as amended by Act I (B. C.) 
of 1907, does not apply to cases where the dispossession took pe befoce the 
amending Act came into operatjon. 

As against the rightful owner,. the possession of a trespasser is avall- |... 
able only when there is actual possession of the disputed land or overt or ` ` 
physical act of ownership dane upon it - The true owner is not affected . 
by ideal possession of the land or possession which exists‘only in the 


imagination of the parties. Büdhu Koer -. Hafiz Husain i tse 274 
Dispossesaion, nature of — Landlord dispossessing tenant from whole or. 
part of the holding; see Rent, suspension of .-. - 509 
Dispossession by. person other than. landlord—Laudlord froid dis , 
poesession—Hengal Tepancy Act Sch. IHI. Art. 3; see Limitation ac 86 
Dispute asto entry arising under Part I of ‘Chap X— Bengal dura 2 
Act, Sec. 106 ; sse Record of tights... 2182 


Dissolution, presumption of— Evidence —Accoünts—Subsequent conduct of PM 


parties— Limitation Act (1877) Sch II. An 106 ; see . Partnership busi- IÈ 
nes, claim fora share of ... w- EG 
Dooument, printing afe Esclisoe Prey Council A E relevait to subject- 
- matter of appeal—High Court Rules, Appellate Side, Rule 17.. ^ - f 


Where the only point in appeal to his majesty was whether the High. Court was s 
competent to hear onthe merits the appeal against the preliminary decree though no 


appeal had been preferred against the final decree: 

Held, that the appellant was entitled to exclude from the record all docu- 
ments that were.not relevant to the subject-matter of the appeal to his Majesty 
in Council. X hirodamoyee Desi v. Prodyat Kumar Addy sei 122 
Document, registration of —The Indian Registration Act (III of 1877), See. 77—- 

refusing to register—Review by the Registrar—Finaql order of ramiai for re- 

alatration—Limifation—Date from which it runs. 

There is no rule of law by which a Registrar Is prevented from Par ee an 
application for registration of a document, which may have been strack off his 
_ list by. reason of the non-appearance or failure to prosecute of the applicant. 

Where thorefore an application for registration] of a document was struck off by 
the Sub-Registrar and the applicant applied to him for arerlew of that order and 
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Docament—(Contd.) i "C$. 
the latter after taking evidence on both sides UD "d the ‘final Grdan 
refusing to register the deed: j 

Held, that the subsequent order was the ced of refusal in’ respect of 
whieh the applicant was entitled to Institute the suit in the civil Court, and ^ 
the perlod of thirty days ran from the date of that .order, Sheikh 

| Blajed ». Saroda Prosad Chowdhuri eS 

Hasamont—Doninani and sersient owners—Seroieni owner, if con SA d domi- 

nant owner to continue easement right. 

An gasement exists for the benefit of the dominant tenement shine and 
the sacvient owner acquires no right to insist on its continuance or to ask for 


dimages on its abandonment. Aftab Ohowdhury v. Avokhadeen . > — 131 
EHasement—Profit a pene ett of. fishing in another's waters ; see 
Fishery right — ... “u 399 


Ejeotment—/nvalid s ii die by spat Sib-Inesn: 4 an PEE E Te dcr 

Tenancy Act (VIII of 1885), Secs. 85, 16r (a). 

A sub-lease registered in contravention of section ae sub-section (2) of the 
Bengal Tenancy Act isnot operative against | the Fiet lañdlord of an oc- 
cupancy ralyat. 

An under-ralyat, who came into the land in PE TA of the statute with- 
out the consent of the superior landlord, cannot hold any sub-tenancy which 
may be treated asan eacumbrance within the meaning of clause (a) of section 
16, of the Bengal Tenancy Act, as against the superior landlord auctlon-pur- 
chaser. The landlord auction-purchaser cannot, accordingly, be cn vpon to 
annul this, sul tenancy as an encumbrance. ' 

The tem ‘any sub-tenancy’ in clause (4) of section 161 ofthe SM - 
Tenancy Act is, by itself, comprehensive enough to Include the interest of an — 
undsc-ralvat. Fakir Chandra Binha Hay v. Banamali Sain ...: 252 
Ejeotment—Non-occupancy raiyat —Explration of term Indicated in lease— 

Agricultural year ending at som», later date; are Limitation : vee 597 
Elootmsnt—Transferee of a portion of non-transferable PORE SI PERIERE ee 

Tenancy Act (VIII of 1885), Sec. 86. A - 

As long as the tenancy subsists, the landlord is oot. entitled to eject the 
transferee of a portion of the holding : 

Quare — Whether a purchaser of- a portion of a holding is protected under 
Sub-section (6) of section 85 of the Bengal Tenancy Act ? A 

Whether thara can bsa surrender effective for the purpose of section 86 
of the Bengal Tenancy Act, when the condition mentioned in Sub-section 
(5) cannot bs fulfilled. Askar AU v. Gopi Mohan Roy Chowdhury... 257 
Ejeo&ment, sujt for— Image, consecration ef —Endomment of land—Imags des- 

troysd by action of rivtr—Consecration of another image in the same .villags— 

Trustess, if to apply the proceeds—Service tenure—Hindu, Law—Dedutter. 

When an image his been mutilated or destroyed, the religious. purpose does 
not come to ap end and ap endowment is not affected by the destruction 
or mutilation of the image. The religious purpose still survives, and a new image 
may be established and consecrated in order that it may be Worshipped as intended 
by the, original founder. 

When land was given to-the defendant for definite purposes, amely; that he 
might apply the Incoms thereof for the . purposes of the service of the “Image ; 
established by the plaintiffa predecessor .and the imige having: ceased to’ cxlst, à. 


G 
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Ejeotment—(Con:4.) 

new image was installed and consecrated by the succsssor “of the endower in the 
same village and the defendant declined to apply the proceeds of the property in 
the worship of the new image: 

Held, that the service tenure came to an end and the defendant was 
not entitled to retain possession of the land. Miaharajadhiraj Sir 
Bosjoy Chand Mahatap Bahadur v. Chandi Charan Ohatterjee 347 
Hjeotment, suit for—Purchaser at revenue sale—Documents creating tenures— Some 

protected—Lands mot protected mixed with lands protected—Decree for joint 

possession. 

The purchasers at a revenue sale sued for recovery of certain as includ- 
ed ia tha estate. The dafendants resisted the claim on the ground that! they held 
the disputed lands as tenure-holders and that the tenures existed from before the 
tima of the Permanent  Settlensnt. They relled on. four desds in support of their 
claim. It was found thatthe two earlier deeds of 1739 and 1803 created valid 
tenures which existed from the Permanent Settlement; that the documents of 
1835 and 1842 were convayanc23 of portions of the parent estate and did not 
craate tenures that were protected at a revenue sale. The two earlier bobalas des- 
cribed the lands covered by themas mudafats A and B. But the two later kobalas 
not only mentioned those mudafuts but also twa other ssudafats. The defend- 
ants were in possession for a long series of years without maintalning any distinc- 
tion between the several mudtafats and it could not be ascertained which plot be- 
longed to which mxdafat. 

Held, that the plaintiffs were entitled to joint possession with the 
deiendants. Baroda Kum Boy v. Jagabandhu Mahe we 332 
Hjeoctment, suit for—Putni Regulation (VIII of 1819), Sec. 11, cl. \g)— ‘Resident 

and hereditary cultivator'—Engagement with Darputnidar. 

A purchaser of a putai cannot under clause (3) of section 11 of the Putni 
Ragulation, eject residsnt ani hereditary cultivators, though they came to 
asctiln. arrangemsats em5olisiin a pattak which professed to be a grant of, 
meris rights by ths 4irpuimii:. fiirbananda Nath Bhowmick v. 

. Hana Gaxi Up 
Hjostmont, suit for—Transfer by unauthorised person who subsequently acquired 
interest in property transferred Subsequent transferee not a bona fide purchaser 
for valus without notice—Prior mortgagee, suit by—Decree against transferor of 
subsequent tra msferee—Suit dismissed against subsequent transferee—Decree effect 

of—Transfer of Property Act (IV of 1883), Sec. 43—Evidence Act (J of 1873), 

Sec. ris 

A mortgage was executed on behalf of A by her husband N in favour of B in 1877. 
The property passed after the death of A to N and other heirs. N then in 1886 executed 
a mortgage of his share, inherited from A,to C. C purchased, in execution of his 
mortgage decree, the property mortgaged to him and obtained possession in 1892. 
C was found not to bea bong fide purchaser, for value without notice, of the share 
purchased by him. In 1891, B brought a suit on his mortgage against the mortgagor's 
heirs and against C, as puisne mortgagee. In that suit C's defence was that his property 
was not liable as being outside the share of the mortgage in suit, and that of the 
representatives of the mortgagor, that it was invalid asexecuted by N who had no 
authority to execute. The suit was dismissed as against C, but was decreed agalnst N 
on the ground that though the mortgage in its inception was inoperative as executed by” 
an unauthorised person, yet it had subsequently become operative as against N in 
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EJectment—(Cont.) : Er f Sere 
respect of the share which he had obtained by inheritance from A. This decree was 
executed by B's representative and the property in sult was purchased by them. Ina 
sult for recovery of possession of property by B's representatives against C's 
representatives. 

Heid, that the plaintiff, were not entitled to a decree. Hanuman Das v. 

Gursahaysingh... e IBI 
Enoumbranos—Under raiyat's holding—Bengal Tenancy Act. Sec. 16: 
; d (z)—Invalid—Sub-leass without landlord's consent—Landlord auction- 
purchaser; ae Ejectment... si T1 25a 
Huhwnos3 rent, claim for—Comtracts—Garien ani bastu T NP converted 
into bastu land—Tenant, if liableto pay fair rent. 

It was stipulated in a contract by which garden and bastu lands, were let out, 
that if any of the garden was converted into àzsZx land, the rent on It should be 
raised from Rs. 5 to Rs 10 per bigha. The whole land was converted into 
óisw. Inasuit brought for realisation of rent at the rate of Rs. 20 per bigha: 

Held, that the suit was governed by the contract between the parties and 
the tenant was not liable to pay either a fair rent or a customary or a prevalling 
rent or indeed-any rent except that which he covenanted to pay. Maharaja 


Manindra Ohandra Mandi ». Jagnanath Khan ss 324 
Enhancement of :ent—Conversion of cash rent into rent in kind— Bengal : 
"Tenancy Act, Secs. ag, 43; »ee Rent, suit for .. 74 


Estoppol—Nos-transferable kolding—Mortagages and ird. of equity of 
redemption —Mortagages, if can question transfer of rights, 
The defendant who was a trasferee from a tenant of a non-transferable 
holding could not be heard to say that his transferor had nota right to transfer ' 
the holding or to transfer his rights therein to the plaintiff. Sheikh 
Jamahar v. Sheikh Nasir i2 i 512 
Evidenoe, admissibility of—Clvil proceeding—Statemont on loformiod 
and belief, when admissible; see xr a of subordinate criminal : 
Court 45a 


Hvidenoe, admissibility of Infant undir seven years, isitin of—Evidencs 
Act (1 of 1872), Sec, 118—Fudge not interrogating infant witness, -efect of— 


Witness, capacity of, to testify —Fudge ani Fury—Indiam Oaths Act (X of 

1873), Sec. 13 

An infant even though under’ the age of seven years may be sworn in a crisftnal 
prosecution, provided such infant appears, on strict examination by the Court, to possess 
a sufficient knowledge of the nature and cosequences of an oath; in other words, a 
Court has to ascertaln from the answers to questions propounded. to Such a NBN, 
whether he appreciates the danger and implety of falsehood. 

Before a child of tender years is questioned, the Court isnot bound to test by 
preliminary examination Kis capacity to understand and to form an opinion as to Tue 
competency of the witness befare the actual examination commences. 

The mere circumstance that the Sessions Judge did not interrogate the witnesses, 
before the examination began, does not invalidate the trial. A 

The question of the capacity of a witness to testify is a question for the 
Judge himself to decide and not for the jury although after he has decided in | 
favour of the competency of a witness, it is tor the jury to determine the 
amount of credit to be given to the statements made by such witness, Wafer 
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Bridenoe, admissibility of—Previous incident, complaint as! to—Esidence: Act 
V (L of 1879), Sec. z4—- Iidian Penal Code (AcHXEV of 1860), Secs. 365, 900. 
An accused cannot be convicted of the offence charged against him simply becauso .. 
‘he ha» been guilty of another offence. When such evidence Is‘ offered to prove his 
commission of the offence on trial, evidence of his participation, either in act or design, 
in commission or preparation, in an. independent crime cannot be received ; in other 
words, proof cannot be offered of such independent offence to show that hy réason-of 
such independent offence the accused is more likely to have commltted.the one f for 
which he is on trial; evidence of such collateral offence connot be received as- substan- 
Hye evidence of the offence on trial. Evidence, however, may be given to prove the 
elements , mentioned in section 14 of the Indian Evidence Act Gntention: era) like 
matters); 

Evidence of previous incident is inadmissible in cases Sane under sectic 366 
of the Indian Penal Code. But when the charge is under section 365 of the said Code, 
the fact that a complaint was preferred against the accused in respect of the first 
incident, will be relevant as furnishing evidence of a motive.for confining the person. 
. To support a conviction under section 365 of the Indian Penal Code, it 
must be clearly proved that, at the time of the abduction, it was the intention ' 
of the accused to’ secretly and wrongfully confine the person. Baharuddin 

je Mandals. Emperor e) 0 878 
Evidence, admissibility of—Rent collectot dead—Collectlon papers; ses 

Hindu widow... T m 633 
Evidence, admissibility of Statement of conaccused—Beidence 4d ue iy Seca. 

10, 30. 

When the Inherent quality of the statement is not a EDAM it cannot 

ba used against the co-accused. Nor can the statement be used against him 

under sectlon 10 of the Evidence Act, till it has been established that there is 

reasonable ground to believe that there was a conspiracy between two ' persons. 

! Shahaber Mav. Emperor. . 590 
Hridenoe, admissibility of—Statement made in absence of i cule No 
evidence showing thatthe accused instructed the person mapu the 


^^ 


statement; see Criminal proceedings ias nae c. 365 
Evidenoe, inadmissible, admission of—Evidence of adequate motive iind i 
and convincing; see Criminal proceedings. - ' 965 
Evidenoe, inadmissible, admission of—Grave and substantial ‘injustion— 3 
User of evidence to prove guilt, ses Criminal proceedings oo 365 
Evidence of collateral offence, if can be received as substantive evidence p f 
offence on trial; søs Evidence, admissibility of ... to 878 
Hvidenoe of motlve—Inadmisslble evidence, reception of —Commussion of 
crime; see Criminal gta: ET ' 365 
Evidence Aot, Secs. 0, 30—St&tement of acd" * aec Evidence, “i 
admissibility of ... 590 
Hvidenoe Act, Sec 11—Reply ‘posted immediately at tieram and eee m 


ring to telegram.—Cogent evidence, see Admissibility eee ^ 867 
Evidence Aot, Sec 92—Surrounding circumstances—Value of property ; 
and consideration money, contrast between, see Mortgago or conditional salo 238 
Evidenoe Act, Sec. 165— Witness, examinatlon® see Rateable distribution .. 646 
Execution, application for—Co-sharer landlord, decree obtained by, for his 
share of rent—Suit for rent in respect of several pia NN Teray 
- Act, Sch. II, Art 6; se Limitation - se s 81 
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Execution, if barred—Application to file a list of immovable properties—  - 
Permission to file—No time fixed by Court—Petition for execution not 
amended within period ‘of limitation, see Limitation e 538 

Execution Cour, power of—Final decree, formal sinag "aside ot, i , 
necessary—Preliminary decree set aside on appeal—Final decrees passed ^ 


pending appeal against preliminary decree, see Final decree... 203 
Exeoution Court, if cau hold summary enquiry as ta fraudulent character of 

o£ decree, see Rateable distribution m 646 
Exparte dere if can be examined by revenue oficer specially empowered, 

ace Revenue officer's power to revise ... . js 125 
Facts establishing custom—Question of law, see Cisto «A^ rd 559 
Family arrangement—Partition by head of Mitakshara ad cd 

into effect, see Hindu Law —Partition E sas 57 
Family custom Pioof necessary, ase Custom ai t 559 


Father's power to compromise—Father as guardian ad litem of his minar 
son—Joint Hindu family—Partitlon, suit. for—Civil Procedure Code 
(1882), Sec 46a, see Hindu Law—Suit for partition E 1 
Final decree —Preliminsry decree, setting aside of, effect of —Final ders passed 
pending appeal against pieliminary decree—Appellate Court's jurisdiction to set 
aside preliminary decree—Final decree, formal setting aside of, tf mecessary— 
Execution Court, power of. i 
Where ina suit for accounts a preliminary decree was passed, and the defendant 
preferred an appeal against the preliminary decree, and it was set aside by the 
appellate Court, which held that the.defendant was not liable to render any account, 
and, notwithstanding that the defendant had appealed against the preliminary decree, 
the Court of first instance proceeded with the matter of taking of accounts and passed 
a final decree for a definite sum during the pendency of the appeal, and the defendant 
did ‘not take any part in the proceedings before the Court of first instance subse. 
quen: to the fillng of the appeal against the preliminary decree 
Held, upon an application for execution of the final decree by the plain- 
tiff, that the final decree could not be executed inasmuch as it was subor- 
dinate to and dependent upon the preliminary decree, dnd it must be taken, 
t have been superseded by the decision of the appellate Court setting aside 
the preliminary decres, and that it was not nocessary to have the final decree 
formally set aside. Bam Nath Singh». Basanta Narain Bingh .. 209 
Final decree— Preliminary decree set aside on appeal—Final decree, passed 
pending appeal against preliminary decree; see Final decroe, effect of ... 224 
Final decree, validity of —Final decree passed pending appeal—Preliminary decree 
varied in appeal—Appeat, 
Where in a suit for accounts an appeal was preferred against the preliminary decree, 
and a final decree was subsequently passed during the pendency of the appeal : 
Held, (1) that the appeal was competent , (ii) that as the preliminary decree 
was varied in the appeal, the final decree made on the basis of the original 
preliminary decree became inoperative, and a fresh final decree had to be made 
on the basis of the prelminary decree as altered. Nistarini Debi » Hai 


Mohan Biswas we 214 
Final decree, effect of —Final decree passed pending appeal against prollminary - 
decres — Preliminary decree varied in appeal, sew Final docree, validity of .. 214 


Final decres, effect of —Partitiou, aust for—Preliminary decree, appeal onus 
Final decree, passing of, pending appeal—Preliminàry decree, setting aside ef. 
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* Final-(Con:d.) ; - , 
Whon a preliminary decree for pirtition has been set aside on appeal, and pend- 
ing appeal from the preliminary decree, a final decree was passed, no effect reniained 
in the final decree. Abdul Jalil v. Amar Chand Paul .. s 233 
Final decree, formu setting aside of, if necessary— Preliminary decree st ` 
aside on appeal—Final decree passed pending appeal against preliminary 


decree—Execution Court, power of ; ses Final decree S 209 
Fish cof rver—Particular sheet of water disconnected from towing sien 

or permanent current, situated in river bed; see Fishery right .. 339 
Fishery, right of— Wrongful act in exercising — Time; dde: of — Limita- S 

tlon Act (1908), Sec. 23; -we Fishery right sis ai 399 


Pishery right—Fasement—Limitation Act (IX of 1908), Secs. 2, cl. (5, 33— 
Continuing wrong, independent of contract—Burden ef proof—alkar, existence 
of—Bed of river—Disconnection, temporary—Hwnter's Statistical Accounts, "t^ 
ference if can be made. 

A profit a prendre, such asa right of' fishing in another's waters is an eenen 
within the meaning of the term as defined In section 2. cl, (5) of the Indian Limita- ` 
tion Act, As a trespasser caunot by the very Act of trespass immediately and 
without acquiescence on the part of the owner becom: possessed of the property 
upon which he has trespassed, till the statutory period has elapsed, the wrongful 
act of the defendants in exercising right of fishery can only be deemed acts of 
trespass and being a case of 2 continuing wrong independent of contract,a fresh 
period of limitation, under section 23 of the Indian Limitation Act, begins to rin 
at every moment’ of the thm: during which the wrong continues. i 

The proprietors of a permanently settled estate though proprietors of the territorial 
fisheries comprised within the ambit of their estate, are bound to prove the fact that | 
the falkars, at the tim: of ths Permansnt ssxtlement, “formad part of the assets of 
their zemindari. 

Reference cannot legitimately be made to statements in Hunters Statistical 
Accounts for the purpose of establishing the existence of private rights. 

The bed of a river is that portion of the river which isin the ordinary and regular 
course of nature covaced by the waters of a river. It need not be constantly covered 
if in the ordinary course of things it is habitually covered. 

The grantee of a fishery right in tho river is entitled to fish in all waters comprised 
within the banks of the river, and the circumstance that a particular sheet of water 
may, during part of the year, be disconnected from flowing stream or permanent 
current does not affect ths rights of the grantee. A jalkar so situated in the river 
bed is essentially part of the river, and the fish coütained therein may properly be 
deemed fish of the river, 

. Where the right of fishery is in a river, the Court has to be satisfied on a 
consideration of all the material facts and conditions whether it can fairly | 

and reasonably be said that the the waters over which the fishery is claimed ~ 

area part of the river. Bibi Ahmadi Begam ~v. Tarak Wath Ghoss 399 


Fishery right, grantee of, right of—Disconnection from flowing stream 


or permanent curreat—Fish Of river ; se Fishery right T ies os — 399 
Pishery right, in rirer—Court's duty—Waters, lf part of river; see TE Hoa 

right, Y m m m et - T 399 
Fishing, right of, in another WateP icc Profit a PAIE Y see 

Fishery right — .. As ET € oom -. 399 


Von XVJ. — .- INDEX @ CASES. ^ ^ ^ o 681 


Forfeiture —Denial of landlord's title—Limitation Act, Sch. II, Arte, 143, i 


144. s#¢ Limitation on m 553 
Forfeiture, provision for, in case of bad ee efiect—Iastrumen of 
partition ; see Hindu law—Partition ... 57 


Friaud—Resenue sale—Defeulting co-sharer Buchen e dae in joint estate, 
relation between, as to payment of share ef. Government resenxe—Mutual confi- 
dence—Revenus Sale law (Act XI of 1859), Sec. 7 —Ivreg ularity—Sale notification— 
Error as regards specification of shares immaterial—Fraud—Revenue sale, notice 
of, concealment of, evidence of, if relevant. 

Where a revenue sale is caused by the default of a co-owner and the property is 
afterwards purchased at that revenue sale by that co-owner, there may be such relations 
between the defaulter and his co-owner as would make it right for the Court to traat 
such a sale as made for the benefit of both. 

Ordinarily aco-sharer ina property would be entitled to expect, in the absence of 
any circumstance áupporting the contrary view, that his other co-sharers would act 
in concert with him for the common object of protecting the property in which 
all are jointly interested, and when a co-sharer wilfully defaults In paying the 
Government revenue, his conduct i« not such as his co-shnrers might reasonably 
expect from him. 

Where default had ocurred owing to the wilful default of one co-slarer but o€ 
which another co-sharer might not be aware, if the former should accompany the 
latter to the Collector with tbe ostensible object of having the arrears accepted and if 
the application to the Collector having falled and the property having been put up for 
sale, the former bid for the property in concert with and not In opposition to the latter 
and set up some other person as the real purchaser but remained in possession 
and the facts supported the conclusion that the whole previous conduct of the first. 
mentioned co-sharer, taken in conjunction with and explained or interpreted by his 
later conduct Indicated that from the first act in defaulting up to the final act when he 
attempted to secure possession and title as against his co-sharer by setting up x third 
person as the purchaser he had intended to mislead and overreach his co-sharers; 

Held, those facts would be sufficient to support a case of fraud, 

A co-sharer is not under any legal obligation to his co-sharers to pay in his 
shfre af the Government revenue. 

Evidence to prove the concealment of notice of revenue sale is relevant to support 
the allegation of fraud. 

The residue of estate to be sold for arrears of revenue must be described 
in the notification of sale with sufficient accuracy and fulness.to enable the 
impending purchaser to know what Is In fact the property that is offered for 
sale, and where the residue share is entered in the notification as the residue 
only without giving its amount or giving the sharers of which it consists or 
stating the other shares which are excluded from the sale, such a description is 
not z sufficient compliance with section 13 of the Revenue Sale Law. The fact 
that shares in certain mouzas were entered g as. 11 p. instead of 2 as. 8 p. and 
which mistake was not a mate rial one, would not make the sale notification 
an irregularity and illegality. Chowdhury Ram Prasad Singh v. 

Chowdhury Pawan Singh bas 97 

Fraud—Swii for declaration of title and possession—Fictitious suit, decree and sale— 
Agreement to execute release—Specific per formance—Limitation—Fictitious 
conveyance—Fictitious vendee, if defrauded —Relief- Civil Procedure Code (Act XIV * 
of 1883), Sec. 317. 
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* Frand Contd.) . 

To enable a fraudulent confederate to retain "— transferred to him in order to 
effect a fraud, the contemplated fraud, mast be effected, when and when alone does the .- 
fraudulent grantor or giver losethe right to claim the aid of the law to recover the 
property he has parted with. 

Section 317 of the Code of Civil Procedure contemplates a real sale in execution of ` 
a real’ decree in a real suit, It is not/applicable to the case of a fictitious sale held in 
execution of a fictitious decree obtained in a fictitious suit. 

In 1899, a tenant executed a fictitious convayance of his land in favour of A with a 


view .to protect himself from invasion of his rights by his landlord. In 1899, be, to | - 


protect himself from A, who proved unfa ithful, induced his landlord to institutes 

, fictitious suit for rent. That suit was decreed on the 7th November, 1899. The land. 
lo:d tosk oat ecscutioa of that decres. A theretpoa preferred a claim which was dis- 
allowad on the 2oth January, 1990 The decree wis subsequently executed and at the 
sale which followed, the landlord purchased the holding on the 19th March, 1900 and 
possession was delivered on the 5th June, 1902. On the roth April, 1900, A sued the 
tenant and the landlord for declaration of his title on the basis of his conveyance; but 
on the 23rd July,1goo, this suit was withdrawn. In 1906, the landlord turned against 
ha tenant and with ths help of the police took away by force the crops raised by him. 
O1 the 15th March, 1957, the tenant commenced the prosent sult for declaration that 
ths entire proceedings In the rent sult of 1899 were fictitious and that the landlords did 
nx acquire any title on the basis of their purchase at the execution sale. The plaintiff 
also alleged that the landlord defendants agreed to execute a releasé and in the 
prayer clause of the plaint he asked for a decree for execution of such release by the: 
landlords. — - 

Held, that as the suit was in essence one for declaration of title to land and for 
confirmation of possession and not for specific performance of a contract, it was not 
barred by limitation : 

that as the conveyance in favour of A was a fictitious document, A had no real title 
to the property and' was not defrauded, and the plaintiff consequently was not | 
disentitled to protection in a Court of equity , 

that section 317 of the Code of Civil Procedure was no bar to the main- 


talnibility Of the suit. Akhil Prodhan » Manmatha Nath Kor .- 616 ` 
Fraud, allegation of Evidence to prove concealment of notice of revenue ` j| 
sale, see Fraud ... is 97 
Fraudulent grantor, when loses riehe | to claim property front fraudulent 
confederate; ses Fraud ine 616: 
Fall Gourt of Small Cause Court, power of, to eee finding of fact; 
ses Civil Procedure Code (1908), Sec. 115 ada v eee 504 
Garden converted into 4Srstu land— Tenant, liability of—Contract— . 
Garden and bastu land; sse Enhanced rent, claim for E 324 
G@raut—Property rested in grantee and his descendants— Hereditary dais: if ] 
cut down by direction to maintain certain persons; “see Possession, suit for 31 
Grant, effect of, se Saltpetre, exclusive right to dig P - 161 
Grant, invalid—Rent, acceptance of, effect of; see Hikimali tenure * osse 23 
Grant, nature of, determination of—Terms ainbiguons—Subsequent conduct 
of parties, reference to; see Hikimali tenure see zz 23 


Grant of ee ee nen from father to janesUisages : 
see Jagir m M i Im pis zn 277 
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Grantee of fishery rights, rights of—Disconnection from flowing stream or 


permanent current—Fish of river; see Fishery right one «399 
Grave and substantial {nfustice—Inadmlssible evidence, admission of—User 
of, to prove guilt; see Criminal proceedings... 368 


Guardian-ad-litem, if can apply to set aside award—Limitation "Act (1877), 
Sch. IL, Art. 158—Reference to arbitration—Consent oi person having no 


authority to act on behalf of guardian of infant, see Appeal... oe 35 
‘Guardian for the suit’—Civil Procedure Code (1882), Sec. 441; see 

Decree, setting aside of  .. e 384 
Head of :he family, power of, to partition by will; ae Hindu Law— . 

Partition T Em et 57 
High Gout Power to summarily punishing for Punta of its id ; : 

see Contempt of subordinate criminal Court... 524 
High Oourt, if can punish for contempt of subordinate erin Court; 

see Contempt of subordinate crimina! Court a 452 


High Oourt’s right to treat as contempt any act committed within the local 

limits of High Court's Original a see Contempt of subordinate 

criminal Court — ... se 452 
Hikima tenure —Lease—Invalid grani—Rent, NUN a cni any right, 

acquisition of, under trespasser—Bengal Rent Recowery Act (X of 1859)—Grant, 

nature of—=Adeerse possession, 

A Hikimali teoure is dependent on the life of the zeminder sa id on that of 
the tenure-holder himself. 

If there has been an invalid grant, the acceptance of rent from the SITE 
does not necessarily operate as 2 recognition or afflrmance of the authority and 
validity of the grant. 

Under Act X of 1859, aright of occupancy can be acquired under a trespasser, 
and such right can also be acquired when the grantee was let into occupation by a 
temporary intermediate holder. 
~ In order to determine the true nature of a grant, the terms whereof are ambigu- 
ous, reference to the subsequent conduct of the parties may be necessary, 

Adverse possession will not be of any avail to a mokraridar "against a xe- 
mindar, unless it is brought to the knowledge of the zemindar against whom 
the adverse title is sought to be acquired. Radha Madhab Narain 

Hikim ». Milan Mahato m 23 
Hikimali tenure, nature of; see Hikimali tenure... T 23 
Hindu Law—Adoption —Married orphan, adoption o sd persial Banias ae Zira tn 

the Puujab—Custom. 

* Where the Courts below concurrently found that in matters of adoption the 
Agarwal Banias of Zira in the Punjab-do not follow the general rules of the 
Hindu law but are governed by custom that amongst them an unequivocal declar 
ation -by the adopting father that a boy has been apopted and the subsequent 
treatment of that boy as the adopted son is sufficient to constitute a valid adoption 
and that the respondent, an orphan anda married man, had in fact been adopted 
according to that custom: i 

Held, that the concurrent Sndings must be confirmed, but that the present 
case, owing to the limited nature, of the evidence as to the custom, would 
not be a satisfactory precedent if in any future Instance fuller evidence regard- 
ing the alleged custom of the Agarwal Banias of Zira should be forthcoming. 


H 
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Hindu Law-—(Conid.) - 
That such evidence was sufficient as between the parties to the present 
suit and those claiming through or under them. Ohiman Lal v. Hari 
m Chand ie 7o 
Hindu Law—Partition~Mitakshara School—Ancesiral property—Minors—Father's 

power to bind his minor soms—Share gisen toa stranger—Practicn—Suit by a 

Hindu governed by the Mitakshara law to set aside his father's alienation of an- 

cestral property—Form of the suit —Nature of relief to be granted—Hguity between 

the father and his alienee. 

Although a partition made by a Hindu father of a jolnt undivided ancestral 
estate, subject to the Mitakshara law, may, under some circumstances, bind hls 
minor sons, yet if on the partition a share is given to an absolute stranger, the 
partition may be Impeached as a disposition of property made without consideration, 
unless it can be supported as a bona fide compromise of a disputed claim. 

A person, who as having been adopted in the family, has received a share on 
partition of the joint undivided ancestral property governed by the Mitakshara law, 
is in the view of the lawan absolute stranger in a suit against him’ to make restitution 
of the share so received by him on the ground, that his adoption was wholly 
invalid. 7. 

Where a Hindu father Ded by the Mitakshara Jaw has given on parti- 
tion a share of ancestral estate to an absolute stranger, a suit brought by the 
$ons against the recipient of the share and- their father to recover pos- 
session of the share so giren, is bad in form, but it is competent for 
the Courts to make the whole or any part of the relief granted in sucha 
sult to the sons conditional on-thelr assenting.to a partition so far as regards 
their father’s interest In the estate, so as to give effect to any right to which 
the said recipient may be entitled claiming through their father. - Bam- 

' kishore Kedarnath v. Jainarayan Ramrachhpal , ve 8237 
Hindu Law—Partition—Mitakshara Foint family—Ancettral property—Head of 
_ the family, power of, to partition by will—Will, requisites of—Calling the insiru- 

‘meni of partition a will, effect of—Family arrangement—Acceptance thereof 

by members of the family—Provision for forfeiture in case of bad behaviour, 

efc of. 

In the ancestral property the members of a Hindu joint Mitakshara family have 
independent right with which the head of the family cannot Interfere, and there- 
fore, he has no right to make a partition by will of such property among the various 
members of the family except with their consent, which would bind not only them 
but also their sons as they would be representing in the transaction their ‘respective 
branches of the family. 
^ The head of a Hindu joint family executed a document which was called a will? 
setting out a division of the ancestral family property among his three sons, reser- 
ving nothing for himself, and the evidence established that the partition thereby 
made was acted upon by all the parties interested ; 

Held, that a will speaks from å future date, sis, the death of the writer, and 
consequently it was a complete misnomer to apply the term to.a document which 
was intended to speak from the date at which it was written and was, in fact, and 
was intended to be viewed as, record of a family arrangement then and there made 
aud carried Into effect partitloning the family estate among those Interested : 

Held-also, that the head of the family had no power to make such a partition 
by will strictly so-called, and that the fact that the document was éalled a will did 


rif 
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Hindu Lg w—Contd.) 
not invalidate the partition thereby mun and acted upon by all the members of 
the family. É 

It was contended that the partition was not intended to take effect in prassenti 
in view of the fact that thé document provided that in case of mis-management 
or bad behaviour on the part of any of the sons the executant would have power 
“to cancel the will, which could be enforced from the date of its execution :” 

Held, that the "highest effect of the provision was that it evidenced a 
contractual condition which the sons accepted in order to obtain the 
partition which gave them immediate possession of the property and 
viewéd in that light the contractual acceptance of a power of forfeiture in 
case of bad behaviour was not sufficlent to prevent the partition operating 
in presenti, but that the true interpretation of the provision was that it was 
merely put in as a threat in order to keep the sons in good behaviour and that ft 
could not have been.enforced specifically or at all and was quite Insufficient to 
‘outweigh thé overwhelming evidenca that the document was a family arrange- 
ment accepted: by all parties. Kunwar Brijra] Singh» Kanwar 

Sheodan Singh 87 
Hindu Law—Presumption —Separation—Evidence—Separate entries in revenus 
records—Inferences from the acis of the members of the family. - 

Where ina suit the question was whether the plaintiffs, who were brothers, 
were separate in estate from their deceased half-brother at the tlmeof his death 
in 1907 and the proved or admitted facts were that the names of the five brothers 
were separately entered in the revenue records in regard to specified areas of one of 
the villages in suit, that in 1900 they dealt with those areas as separate owners thereof, 
that In 1878 there was a partition among them of -another village, that there was an 
entry of the deceased half-brother's name alone in respect of a third village, and of 
the names of the plaintiffs in respect of a -fourth _ Village, and that ‘the five brothers 
enjoyed separately. their respective sir lands - 

. Held, affirming the High Court, that. the separate entries in the revenue 
^ records standing by themselves were not sufficient to rebut the presumption 

of HHndu Law relating to jolntness or to prove separate possession by dif- 

ferent members of . family which in tts inception was admittedly joint, but 

that such entries together with the inferences drawn from the said facts, 

which tended to show a separation and- were consistent only with the hypo- 
- thesis of separation, left no doubt that ‘at the time of his death the deceased 
half-brother was separate from his brothers, the plaintiffs. Wet Bam 

|o Singh v. Mussammat Tursa Kunwar ec 234 

Hindu La&w-— Succession —Zemindari— Madras Regulation (XXV of 1803}. 

A xemindari, which Is the subject of a sanad in common form under the Madras 
Regulation XXV of 1802, is partible- and descendible according to the ordinary 
“rules of inheritance of the Hindu law, unless the aawad could operate as. the 
confirmation of a previously existing. estate which from its natyfe or by virtue 
of socie special family-custom was impartible and descendible to a single heir. 

~ - Where the question was- whether the xemindari of Nidadavole, which was 
"the subject of a snad in common form under the Madras Regulation XXV of 180a, 

was impartible, and no reliance was placed on any . special family custom but it was 
contended that the grantee under the sanad had at and prior to the date thereof 
an esate which was of the nature of a Raj or -principality and therefore im- 
partible : : 
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Hindu Law-—(Coesid.) 

Held, affirming the Courts below, that the zemindari in dusiionw was not 
in the nature of a Raj, and that it was partible and descendible according 
to the ordinary rules of inheritance of the Hindu law. Srl Raja Venkata 
Narasimha Apps Row v. ri Raja Parthasarathy Appa Row... 393 
Mindu Law-—5ui for partition—Foint Hindu family—Father as guardian ad litem 

of his minor son—Father's powers (o compromise—Cede of Civil Procedure 

(Act XIV of -1882), Sec. g6a-——-Sanction of Court. 

Where a Hindu father is party to a partition sult and is himself the next friend 
or guardian of his minor son, who is also a party to the sult, the father's powers 
to bind the minor son by a compromise of the suit are controlled by section 462 
of the Code of Civil Procedure, 1882, and hecannot do any act in bis capacity 
of father or managing member which he i» debarred from doing as the next 
friend or guardian without the leave of the Court. 

Where in a sult for partition of joint Hindu family property, a father was party 
and was himself the guardian ad litem of his minor son (also a party to the sult), 
the decree directed that certain monies should be paid to the father, who afterwards 
under a compromise entered satisfaction of the decree : 

Held, that the fact that monies were made payable tothe father who - 
was admittedly representing his branch of the family, made no difference in 
the duty which lay on him to obtain the leave of the Court to a compromise 
which was clearly intended to affect the rights and Interests of his son ; and 
that as no leave was obtained from.the Court in regard either of the com- 
promise or the satisfaction entered thereunder of the decree, they were not 
binding on the son, who must be remitted to: his original rights under the 
decree. Ganesha Row v. Tuljaram Bow - 1 
Hindu widow—Unauthorived reduction of rent—Reversionar, if bound —Road cess 

return filed by Hindu widow, if can be used in favour of reversionsr—Cess Act 

(IX B. C. of 1880), Sec. 95—Evidence Act (1 of 1873), Sec. 3a, cl. (3)—Coltec- 

tion papers, admissibility ef—Person who collected rent, dead—Additional rent for 

excees land— Proof. 

A Hindu widow has no authority to affect the estate in her hands by unrestsicted 
disposition in charity; but gifts to Brahmins or to idols to a small extent may be 
binding upon the estatein the hands of the reversionery helrs. 

A Hindu widow during her possession of her husbands estate, reduced the rent 
payable by a tenant asa reward for services rendered by him: 

Held, that as the alienation was without any necessity oc in any way conduced to 
tho spiritual Welfare of her husband, the reduction of rent was unauthorised and 
did not bind the reversioner. 

Road cess return is inadmissible in favour of not only the person who filed it but 
also any person who claims through him or may be deemed to be his representative 
In interest. A reversloner is not a person who claims through a widow or may be 
deemed to be her representative in interest. 

Section 95 of the Cess Act is not exhaustive and is no bar to the reception of the 
road cess return in evidence, if it i» admissible under any of the provisions of the 
Indian Evidence Act. Hence a road cess return filed by a Hindu widow is admis- 
sible in favour of the reverslonary heir under section: 3a clause (3) of the evidence 
Act, ? 

Tho fact that the man who oollected rent as stated In the collection papers was 
doad, ‘does not necessarily render impossible thelr reception in evidence, 
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Hindu widow—({Coxtd.) ; 
In order to establish that the plaintiff is entitied to additional rent in respect 
of excess land, the plaintiff must prove that the defendant is in possession of 
excess land, that is, in possession of land for which he does not pay rent. 
Lachi Prosad Chowdhury » Jag Mohan Lal Chaubey .. 633 
Hindu widow, if can affect estate inher hands unrestricted disposition in 
charity ; ee Hindu widow ... T" 633 
Hindu widow, if can make gift to Brahmins or to idols toa small extent.— 
Reversioner, if bound; see Hindu widow » eS 633 
Hindu widow, if can devise property inkerited from husband with consent ef next. 
reversiensrs. 
A Hindu widow cannot with the consent of the next reversioners bequeath 
properties inherited by her from her husband so as to confer au absolute title 
upon the devises. Durga Sundari Sen Gupta ». Ram Krishna 


: - Poddar - 16a 
Hindu widow executing permanent lease—Lease declared invalid— Lessee 
if can acquire occupancy right; sew Ralyat at fixed rate, if can claim 
occupancy right ^ B 536 
Hunters Statistical Acain, atamani tn, UN to, validity of— 

. Private rights, existence of; see Fishery right - - 39 
Ideal possession—Trespasser—Rightful owner; see Düponenion 2^ D$ 274. 
“If no application has been made to set aside the award”—Civil Pro- 

codure Code (1882), Sec. 522—Contingency—Remission of award; see 

Appeal B 35 
Image, consecration ai Tuage mutiliation or destruction ot Endowment 

see Ejectment, sult for ee te te 347 

A!Ymport'—Hengal Excise Act, Secs. i63) :d8 Oy: soe Admissibility . 567 
Infant under 7 years of age, ee of —Criminal presen we 

Evidence, admissibility of + ^ . 58a 

Infant witness, Judge not interrogating, effect of ae gna simis: 

sibility of ds ta n - ga 

,Injurious affection —Land fetching lees value by reason ‘of declaration— E 
' No diminution of rent; see Land acquisition  ... 244 
Injurious affection to land—Land Acquisition AUR 23, Sub-Sec (4); 

see Land acquisition em 244 


Informer's evidence Canfenion = Non-piodustion. a denco as to the 
circumstances of an Informer’s arrest and confession, effect of; see Cri- 

minal proceedings - e e 7365 
Insolvency proceeding—Recsiver, appoininani of—Roceiver acting in excess of 

Als authority—Third person, remsdy Rion anne: Insolwensy Act (III ef 1907), 

Sec. 22—'Person agg ieved '. 

When a Recelver has been appointed under the Provincial T Act, he be- 
comes an officer of the Court, and if he is about to act in excess of his authority, it is 
campetent to a stranger to bring that fact to the notice of the Court, which has In. 
herent power to review the conduct of the Receiver and to make an appropriate order 
so that the stranger may not be prejudiced by an unlawful act of its own officer; and 
for this purpose, the Court may hold a summary enquiry. 

‘A person aggrieved,’ in section 22 of the Provincial Insolvency Act means a 


"| person who has suffered a legal grievance, a man against whom a decision has been 


pronounced which has wrongfully deprived him of something or-wrongfully refused: 


- 


" 
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` Insolvenoy prooesding—(Conid.) 


him something or wrongfully affected his title to something. and does not mean 
a person who has losta benefit which he might have obtained, if an Grdér has been’ 
made. 

During the - pendency of proceedings under the Provincial Insolvency “Act, the 
mortgagee in executlon of his mortgage decree purchased the properties under 
mortgage. The mortgagor was subsequently adjudged an insolvent and a Receiver 
was appointed with a direction to actin accordance with law. On the 25th: July, 
1911, the Receiver sent to the Court as a sale proclamation in which he included the 
properties purchased by the mortgagee.. The sale proclaination was served on the 
ist August, 1911, On the a&h August, 1911, the mortgagee-purcha&ser appeared 
in Court and presented a petition of objection in which he stated that the Receiver 
had no authority to sell the properties purchased by him: 

Held, that section 22 of the Provincial Insolvency Act had no application E 
to such a case. Hanseswar Ghose v. Eakhal Das Ghose e 359 
Insolvent, adjudgment as—Purchase of insolvent's property before ad- 

_ judgment— Property advertised for ‘sale by Recelver —Purchaser, remedy 


` of; see Insolvency proceeding 359 
Instrument, alteration of, effect of— Change of legal Identity or s character of spe? 
instrument; see Mortgage suit ` m T, t 354. 
Instrument, alteration of— Insertion of clause bi Soniponnd interest— ` 
Knowledge and consent of mortgagor, absence of; sse Mortgage sult.^ « ^ 354 


Interest on kists—Monthly kists—Rent—Landlord and tenant; see Contract - 175 
Interlooutory xdec—Ordec deciding sult not barred under Sec. gt of . 
the Chota Nagpur Act and remanding the case for retrial—Civil Procedure. ~ ` 
Code, Sec. 109; ses Leave to appeal to Privy Council ie e 7124 
Invalid grant—Rent, acceptance of, effect of; see Hik[mali tenure = ... - 23 


Irregularity—Error of law—Error not affecting merits of case —Rovíslon — 


Civil Procedure Code (1908*, Sec. 99; see Renand . vu e 2613 
Issue sent down—Whole appeal, ifcambe heárd. . ; sg 
When an issue had been sent down, the appeal pending in the High 


"Court after the finding had been received, the whole appeal was open for cori- '. Toc 
.Sideration. : Hanuman Des +. Gursahay Singh e 18t 


Jagir—Cren:, if conditional —Tenure created by document ——Consiruciion—Presump- 

tion—Contract with qualification made with other persons, admissibility of. i 

A jagir is not necessarily conditional; it may be unconditional m$ when it isa 
grant for services already rendered. 

When a tenure is created by a document, the terms on which the land Is held, 
Its allenability and its liability to forfeiture, depend on: the terms of the particular 
grant, and not on the terms of grants that may have been made to others. - 

Where the question is whether A made a contract with B subject to certain 


- qualification, evidence uf the fact that he made contracts with other ene sublet 
.to the same qualification, is inadmissible. 


The element ofa different personality is so — in affecting the making 
of the terms of a contract that the llkellhood of making a similar contract -with 


.different persoa is very much smaller when a contract is sought to be evidenced 


by other contracts with different persons than even In- the cane Whore. e Contract 
is sought to-be evidenced by other contracts with the same person. 

If it is proved by long uninterrupted usage that the lands have passed from 
ancestor to: heir, that Is, from father to son, for two or three generations : without 


~ 
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Jagir— Conid.) ^ Ubkar a DT 
objection, the inference would be that the grant was‘a grant of inheritance, because 
the fact of descent from father to son is the strongest possible evidence of its here-. 
ditary character. 
Obiter—When service. can no longer be enforced and the tenure 'conse- 
quently ceases to be a service tenure, the land can be alienated, When 
an estate is -freed from the burden of service, the reason for the preservation 
of the estate as inallenable, disappears; allenation can be prohibited only 
with a view to prevent permanent severance: of the estate from the services 
annexed to it. Bhagwat Buksh Roy ». heo Pershad Bahu 277 
Jagir, if conditional; see Jagir -— . 977 
Jalkar, existence of—Permanently Settled estate— Burden of proof; s, o 
. Fishery right — ... : 399 
Joint family—Separate propery elits see Burden of See, e 78548 
Joint family propecty—Partition—Oudh Estates Act, Secs. 2, 3,8 Estato— 
Summary Settlement —Impartibility; see Oudh Law 200 
Joint possession, decree foc—T'enures, protected and anprotecied, mired to- 
gether—Purchaser at revenue sale ; see Ejectment, suit for — ... er 332 


Judicial deoigion—Con/ecture. 
Conjecture is not a sound basis for judicial decision Nilmadhab 
Mahata v. Raj Kishore Des . 7220 


Jurisdiction—Rwie, hearing of—Rule obtained on behalf of dead person—Civil 
Procedure Code (Act V of 1908), O. 22, R. 3. 
A Rule cannot be issued at the instance of a person who ls dead at the time 
the application is made. A Rule so issued is a nullity. 
The principle recognised in Rule 3 of order XXII of the Code of Cim. . 
Procedure is applicable not only to suits, but Also to proceedings in revision. 


Anandamoy! Dasi v. Rudra Mahanti. MEMETT S 
‘Wabillagan’, meaning of; sse Presumption sie - | 166 
Xutohery, obstruction in erection of—Loss of goods Negligoos See 

Damages, suit for e. 3237 
! Dakhra]', What connotes; sar Presumption oer ae 166 


Tambardar—Lambardar, if cas settle vacant land—Principle ud ageni—Awutho- 
rity conferred by two or. more persons, if can be revoked by one—Contract Act 
(UX ef 1872), Secs. 203, 204, 208—Revocation of agents ee when affects 

- third person—Notice, nature of—Burden of proof. 

A lambardar has no statutory but may have customary authority to make a.settle- 
ment, with the tenants, of land vacated by the original tenant. 

Where authority is conferred on an agent by two or more principals jointly, 
the authority may be revoked by one, and it is sufficient if notice of revocation is 
given by one of the principals. The revocation of the authority of an agent may 
take effect, in so far as third persons are concerned, at a polnt of time different from 
the moment when it takes effect with regard to the agent himself. As to the agent 
himself, the revocation takes effect from the time when it is made known to him, 
and, as to third persons, when it is made known to them, and not before; and 
until revocation is so made known, itis inoperative. If known to the agent, as 
against his principal his rights are gone, but asthe third persons who are igno- 
rant of the revocation his acis bind both himself and his principal. "Where 
onè has been the agent constituted and accredited to carry on busines! for 
another, hts authority to bind kt -priacipal continuos after actual revocatión des .to 
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TLambardar—(Con;4.) 
those who have been accustomed to deal with him as such agent, until notice 
of the revocation of his agency is brought home to them. This rule is based on the 
principle that a person, who has accredited another as his agent, is estopped from 
denying that agency ata subsequent time, as against the persons to whom he has 
accredited him, by reason of any such revocation. 

As regards third persons, express or actual notice is not necessary: 
itis sufficient to establish that the persons had knowledge that the autho- 
rity of the agent had been revoked. The burden of proof is on the principal 
to establish that the third persong were aware of the revocation of the agent's 


authority. Dagrath Patel v. Braja Mohan Gaontia UR ew 621, 
Lambardar’s right to settle vacant land; see Lambardar — ... e Gat 
Land not agricultural or horticultural ; see Ralyati interest sis 232 


Land acquisition—Compensation—Bach land—Injurionsly afecting—Land Aequi- 
sition Act (r of 1894), Sec. 23, Sub-sec. (4)—Acquisition for certain purpose, 
tf can be abandoned. 

It is reasonable in seeking to fix the proportion of value between the back 
land and the frontage land, to consider how far the land stands back from the road. 

The principle laid down in Exsex v. The Act on Local Board is applicable to 
Indla regarding injurious affection to land. 

A public body which has acquired land in this country for one specific purpose, 
may not subsequently abandon that purpose and use the land so sealed for some 
other purpose for which they have not acquired It. 

Per Banerjee $.—The rent realised fromthe land is not the sole basis for deter- 
mining the market value The market value of any land isto be determined not 
necessarily according to [ts present disposition, but lald out in the moet lucrative 
and advantageous way In which the owner can dispose of it. 

If, by reason of the declaration, the land, ff offered for sale, would have 
fetched less, the Iand was injuriously affected notwithstanding that there 
was no actual diminution of the rent. Gurudas Kundu baer 

», The Secretary of State for India in Connoil 244 

Land Aoquisition Act, Sec. 23, Sub-sec. (4)—Injurious affection to land; 
sse Land acquisition m 244 

Landlord, decree-holder’s right addaere redit decroe—Executlon agains what 

property ; see Ront decree, execution of 29 

Landlord, purchase by, in execution of his money deires defaulting Bus. 
subject to rent charge, effect of ; ses Rent decree, execution of .. vee 29 

Landlord, when cannot ue transferee of a cina of holding; ses 


Ejectment EM E e = 2857 
Landlord dispossessing tenant from whole or are of the holing Dis 

possession, nature of; see Rent, suspension of  ... T £09 
Landlord and tenant—Contract to pay rentin monthly kists, if valid—tIn- 

terest on each kist as it falls due, contract, If valid; see Contract tee 175 
Law of contempt, when applicable in India; see vas of subordinate 

criminal Court ... 452 
Lease, consiruction E not t take particiji defence, non- Ens . 

formance of—Agreement, if enforceable; see Penalty : 95. 


Leasa as to entirety, If can be enforced for part—Lease by a nemb of a 
joint Mitakshara family of his share; see Specific performance, sult . 
for ... m m wee e ene n 344 
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Lokve to amend notice of motión, when can be given; see Contempt ar 
subordinate criminal Court `... Fe 45a 
Leave to appeal, by whom to ba piven Order deciding a question In con- ` 

troversy between parties— Provincial Insolvency Act, Sec. 46 cl. (3); se * . 

Provincial Insolvency Act, Secs. 16, 20, 46 (3). .- 364 
Leave to appeal to Privy Connoll—Appeal, if lias: Dbefos in ebportionment ` 

cam—Land Acquisition Act (1 of 1894), Sec. 54. 

No Appeal lies to His Majesty in Council against a decree in an appor- 
tionment case under the Land Acquisition Act. Bam Soshi Roy v. C.H. — 
: Grey 123 

Loave to appeal to Privy Oourzicll—Decision of third Fudge on nfeence- 

Calcutta Letters. Patent, (1865), Cl. 41. 

` Leave to appeal to Privy Council from a decision of a third Judge in a " — . 
criminal case on a reference arising from difference of opinion of two Judges o£ ^ ^ 
the High Court, being one not coming under clause 41 of the Calcutta Letters 
Patent, refused. Ataur Singh». King-Emperor ies s I2I 
Leave vo Appeal to Privy Oounocil—/n/erlocutory erder—Order sot deciding . 

rights of parties—Order of remand—Final order—Ciell Procedure Code (Act V^ 

of 1908), Sec. 109—Swuit, frame of, not bad. 

An order deciding that the suit as framed was not barred under section , 
gt of the Chota Nagpur Tenancy Act and remanding the case for trial on the ` 
merits, is not a final order within the meaning of section 109 of the Code af Civil 
Procedure and hence no appeal lies to His Majesty in Council. Krishna 
Chandra Ghosh ». Maharaja Ram Narain Singh Bahadur ... 14 
Leave to appeal to Privy Council—Order passed by High Court in Criminal 

revision —Criminal Procedure Code (Act V of 1898), Sec. 118—Calcutta Letters - 

ae (1865), CI. qr. 

No appeal lies under clause 41 of the Calcutta Letters Patent to His 
Majesty in Council against an order passed by the High Court on the Appel- 
late Side, under section 118 of the Code of Criminal Procedure under which | 
the petitioner was bound down to be of good behaviour for a period of three 
years and was required to execute & bond with two sureties, Ohintamon  .- 
Bingh ». King-Hmperor H9 | 

Legal evidence—Statement on information. and belief—Contempt of Court 

in respect of printing and publication of articles In a newspaper ; see Con- 


tempt of subordinate criminal Court .« m A 452 
Legal prooess, disregard of forms of—Doubt as to innocence— Conviction, wee: 
see Criminal proceedings — ... e 365 


Legal representative s Guapo anbind not m on iol effect of 
—Judgment-debtor, death of, after attachment and before sale—Sale, if 


invalidated—Irregularity ; see Certificate sale. " ss 628 
Letter by accused self-disserving—Signature, i£. necessary—Surreptitiously 

detained and opened—Addressee not receiving ; see Admissibility e 567 
Letter by accused m NITE when evidence agale him; see Admis- 

sibility - m ` 567 
Letters patent (1865), cl. 3i: Decision of third Jude on pid wee $ 

Leareto appeal to Privy Council on aes 121 
Letters patent (1:865) cl 41—Order passed in riis ‘revision’ see 

Leave to appeal to Privy Council is «E — s Hg : 


I 
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Libel—Matictous prosseution—Proceedings under Bengal Disorderly Houser Act 
(1H B. C. of 1900 )—Limitation Aot (1X of 1908) Sch. I, Arts 23, 24. 
When.proceedings are taken against a person under the Bengal Disorderly Houses 

Act, he cannot be said to be maliciously prosecuted. i 
An allegation by the defendant in his report to the Magistrate in procee- 

dings under the Bengal Disorderly Houses Act comes under article a4 of the 

Schedule t of the Indian Limitation Act and a suit should be instituted within 

one year from the date of the libel. Dhiraj Bala Dasi » Gopal 

Chandra Mukhopadhbya ite 352 

Limitatlon—Applicatious for separation of taluk in 1799 and 180r, if ean 
be given effect to in 1906—Century of litigation, if kept applications 
pending—-Fresh application, if maintainable; see ARDEN for separation. — ' - 
of taluk E "n 526 

Timitation—He»mre] Tenancy Act wr of n Sek. I, P Scc on ph NEHIVE 
dispossession—~Dispossession by person not landlord—Landlerd favouring disposses- 
sion. 

Under Article 3, Schedule III of the Bengal Tenancy Act, there must be 
dispossession by the landlord. The landlord’s simply favouring the dispos- 
session does not come within that Article. Basauto Kumari v. Nando 

Ham Kaibarto Dass D s CBÓ 

Limitation—Bengal Tenancy Act (VIII of 1885), Sch. III, Art. 3—Dispossession. 
Under Article 3, Schedule III of the Bengal Tenancy Act, it must be 

clearly made out that any particular case falls within its terms. In each 

case, it hasto be seen whether in fact, there has been such dispossession as 

the Article requires. That dispossession must be by the landlord. Budra 

Narain Maiti o. Natobar Jana Duns 89 

Limitation—Pemga] Tenancy Act (VIII of 1885), Sch.| II, Art. 6—Co-sharer 
landlord —Seweral holdings—Decree for share of reni, execution of. 

Article 6 of Schedule III of the Bengal Tenancy Act is applicable where the 
decree has been made in a suit between a landlord and a tenant to whom (and not 
to whick), the provisions of the Act are applicable. It is immaterial that all the 
provisions of the Act are not applicable to the sult. Ml ex 

Where a decree was obtained by one of several joint landlords for his share 
of the entire rent and was made in a suit in which rent was claimed in res- 
pect of several holdings in the occupation of the tenant, an application for exe- 
cution was held to be governed by Article 6 of Schedule III of the Bengal TET 
Tenancy Act. Mritunjoy Bhattacharjee v. Bhola Nath Dutt .. 81 
Ldmitatlon—Decres, execution of —Civil Procedure Code (Act V of 1908), Order 

XXI, Rule 17—Application to file a list of immovable properties—Permission to 

fle—No time fixed by Court —Petiiion for execution, net amended within ths, period 

of limitation—Execution proceedings whether barred. 

A decree-holder made an application for execution of bis decree, and before the 
period of limitation had arrived he applied to the Court under Order XXI, Rule 
17 of, the Code of Ciril Procedure to be allowed to file a list of Immovable pro- 
perties. The Court simply made the order “ permitted," and did not fix any time. 
within which the list was to be filed. The list was subsequently filed after the 
period of limitation had already run : 

Held, that the proceedings in execution were barred by limitation, inas- 
much as the provisions of Order XXI, Rule 17, Sub-Rule (2) were not com- 
piled with and the necessary formalities were not carried out within the time 
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Limitation—{ Cord.) 

prescribed py law. Nawab ‘Sir Salimullah Bahadur s. Sainaddi 

Limitation—For/eiture—Denial of landlord's title—Limitation Act (XV of 1877), 
Sch. If Arts. 143, 144: 
A suit for possession onthe ground of forfeiture for repudiation of the 

title of the plaintiff is governed by Article 144 and not by Article 143, Sch. IT, 

of the Indian Limitation , Act. Bhairab Chandra Waskar s. Kadam 

Bewa 553 

Limitatlion—Minor, several years after attainment of Sek Tus for : 

declaration of nullity of decree; see Decree, if void 18 


Limitation—Period from which time runs—Bengal Tenancy Act (vir of 1885), 
Sch. Il, Art. 3, cl. (a}—-Leass—Agricultural year—Non-occupancy ralyat— 
Ejectment, 

The period for a suit to eject a non-occupancy raiyat is six months from 

the expiration of the term of the lease. Where the expiration of the term 

is indicated in the lease itself, the fact that an agricultural year ends at some 

later date will not extend the date of cause of action. Durbijoy Mandar 


. - s. Daman Bhagat oe $97 
Idmitation Act (1877), Sec. 5, Sch II, Art. E objection to, 
time for -filing, if can be eim see Appeal ... oo oo 35 
Idmitation Act (1877), Sch. II, Art. 106—Dissolution, ` RBH of— 
Evidence —Accounts—Subsequent conduct of parties: se Partnership busi- 
ness, claim for a share of tee 13 
Limitation Ast (1993), Sec. a, cl. (5) Easement —Profit a prendre—Right 
of fishing in another's waters; see Fishery right ... m 399 


YXdmitatidà Aot (1908), Sec. 18—Frand of -gugbution-creditor—Time for 
application, if can be extended — Bengal Tenancy Act, Sec. 174; sre Sale, 


setting aside of . 533 
Limitation Act (1998), Sec. -a3—Trespass— Wrongful act io » exsrcsog 

right of fishery—Time, running of; sæ Fishery right - ^ 39 
Lintitation Aot (1908), Sec. 28—Sult for recovery of possession, bar of— 

Title, extinguishment of; sss Declaratory suit, maintainability of - ^ 608 
Limitation Ac (1908), Sch. I, Art. 24—Allegation in report to Magistrato 

in proceedings under -Bengal Disorderly Houses Act; see Libel we 35a 
Limitation Act (1903), Sch. I Art. 143.—Burden of proof , see Declaratory 

suit, maintainability of es as ahi as T 601 
limitation Act (1908), Sch I, Art. a ae pasa possession ; 

soe Dispossession m X 374, 
Limitation Law, what, applicablo; ET ABl possession Ws ^ 2⁄4 
Loss o? goods —Obstruction in erection of QN E sec Dama- 

ges, suit for es - 327 
Madaimash grant—Regulaticn XXXVII of Ros, Sec. is Rigililion: 

XIV of 1825, Sec. 3, cl. (3) ; see Possession, sult for - 41 
Madras Regulation XXV of 1803—Sanad in common form —Zemindari, 

natare of; see Hindu Law—Successioa m 393 
Maintenance grant, when can be resumed; see Passessian; sult for tas 31 


Makarridar, adverse possession of, when avallable against Zeminder see 
Hikimali tenure . Em m en "m TE aj 
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, Malicious prosecution—Bengal Disorderly Houses ii procoedings undor ; 

me Libel ` n 3 27 asa 

Market value—Rent— Lucrative cad — toe Land ac asiion > 244 
Material alteration of instrument—Burden of proot—Purchaser of equity o DE t 


redemption ; Ste Mortgage suit vo v^ 19354 
Member ofajoint Mitakshara family, if can validly aliemale his share; see. - 

specific performance, sult for oe 344 
Minor, when becomes a party to sult—Guardian-ad-litem, appointment of 

wr Decree, if vold MT wee - ee - 18 


Minor unrepresented— Minor described as under the gaardanshio of certain 
person—No order by Court under by Section 413 of Code of Civil Pro-, . 
cedure (1832 ), effect of ; sse Decree, setting aside of woe oe 384 

Misjoinder—Decision in favour of plaintiff, if can be questioned. in. poe —Civil- 
Procedure Code (1908), Sec. 99 
The effect of section gg of the Code of Civil Procedure is that. when the > - 

Court of Arst Instance :decides the question of milsjoinder in favour of the 

„plaintiff, there is an end of the matter and the defendant is precluded from -‘ 


raising the question in appeal. Himst Khan v. Shor Khan | 24^ 260 
Mixjoinder, decision on, in favour of plaintiff, if can be questioned in appeal 

„Civil Procedure’ Code (1905), Sec. 99; a Misjoinder n. -~ .« | 260 
Mitakshars family—Member, if can validly alienate a Sus: see specific j 

, performance, sult for oe - eee 344 


Nrortgaqe—ntereei — um Misi fer ilio dera er ` Hagal: í 

, Amortgagoe is prima.facie entitled to interest at the rate mentioned in the con- 
tract, unless the mortgagor proves that the bond was taken under circumstandes: which 
made.the. provision as to payment-of Interest not enforceable against him.- 

‘It cannot bo affirmed as an inflexible rule of law that a debt Incurted' _for the pur- 
poses of a litigation is either immgral-or illegal. - ^ zB oa 

Where aconsiderable portion of the debt was incurred with a view to satisfy a 
mortgage. decree In execution whereof the properties covered by the mortgage-in suit 
wore about to be sold, and the balance was incurred for the purpose of a litigation: 

Held, that the debt incurred was not illegal or Inimóral; Tulsi Mahton 

s. Oiethru Lal - ~: 57 43 
ATEREA R vested with two rights —Chukdarl and jotedari interests — 

Mortgage deed—~ What passes. 

When a mortgagor effects a mortgage of hls Interest in a chak, In the. ‘hence of 
any express reservation, the presumption is that he gives by way of secun all interest 
of whatever kind he possesses in the land. ` L 

The words of a deed, executed for a valuable consideration, should ber 
construed, as far as they properly may, in favour of the grantee, Bhajahati-- 


das Adhikari v. BhagabatiDasi - ^ o x8 

- Mortgage bond executed in sétilement of a substantial ee between the 
` partlés . see Consideration :.. s DL 4 269 
Mortgage deed—Interést, passing of—Mortgagot vested with wo night - 
Chubdari and jotedari interest ; see Mortgage we et ta. 48 


Mortgage or conditional sale--Eeldence Act ( of 1872), See. 54 A 
€ elrcumstances —Valus of property and consideration money, contrast between, 

` In determining whether a transaction is a mortgage-or a deed of absolute 

sale with a clause for repurchase, a Judge can take into consideration: facts | .". 
which may legitimately be proved with « view to showing in what manner the. .. 


^ 
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Mortgage—(Coxtd.) 

language of the documents was related to the existing facts and refer to^ * 

the contrast between the value of the property and the consideration that ' 

passed In money. Abdul Goffur v. Sheik Jamal et 225 

Mortgage suit—Eguity of redemption, purchaser of—Instrument, ine of— 
2 Inzertion of clause m compound interest—Material alisration—Burden of 

proof. n 

When a mortgagee seeks to hold the property in the hands of the purchaser of the 
equity-of redemption liable for thé mortgage debt, the latter is entitled to establish to 
the satisfaction of the Court that the conduct of the plaintiff has bsen such that no 
Court of equity will assist him. Hence the purchaser of the equity of redemption 
‘is at liberty to rains the-question of the legality of the mortgage instrubient. 

Any change in an Íostrument which causes it to speak a different language in legal 
effect from that which it originally spoke, which changes the legal indentity or charac- 
ter of the instrument, either In its terms or the relation of the parties to it, ls a material 
change, or,: technically, an alteration, and such a change will invalidate the instru- 

++, ment against all person not consenting td the change. 

Hence an addition of a clause for payment of compound interést without the 
knowledge and consent of the mortgagor is a materia! alteration of the instrument. 

The principleon which the above rule is based is that no man shall‘be permitted, 


.. On grounds of public policy to take the chance of committing a fraud without runaing 


any risk of loss by the event, when it ls detected , and that by the alteration the identity 


. Of the instrument is destroyed and to hold one of the partles liable under such 


:. circumstances would be to make for him a contract to which he never agree. The 
rule is not based upon any technical or peculiar.features of:English jurisprudénce. 
; i/The burden Hes upon the purchaser of the equity of rèdumption to establish 
that a clause for payment of compound interest was an alteration. made subse- 
quent to the execution of the instrument and without the knowledge and 
-consent.of the executant. Achutanand Bhattacharji s. Ram Nath 


ae Bha i e 354 
Mortgages, i£ can question-transferor’s right, ses Extoppel.— «512 
"Mortgage, if entitled to interest ; se Mortgage... si 43 
Natural Justioe, principles of, violation of—Doubt as to innocenco—con-: 

viction; ase Crimiñal proceedings Em ses 365 
Megligence—Loss of goods—Obstruction In steciion ot Ratohery a seo 
-~ Damages suit for. os wee 397 
'Nimak Bayar Mahal, permanent etilamont TN acè Saltpetre, caches 

- right to dig ET ose - oo 181 


Mon-ocoupancy raiyat—Sult for ejectment—Lerso— Expiration of term 
indicated in lease—Agricultural year, ending at some later eed see 


Limitation "m poe "m ins e. + 597 
Non-transferable holding—Mortgagoo and pürehast of equity of rodin. 
tlon—~Mortgagee, if can question transferor’s rights; xe. Estoppel we” 514 


^ Mon-transferable occupancy holding—Transfer, effect -of~Abandonment and 
. Surrender—Snbtetss by raiyat, inbalid—Uiider-raiyat’s por: EE Tenancy 
Act, Sees, 85, 87. 
The position of a landlord in a case of abandonment is jap than In the case 
Ufa surrender by u milyat. In the cas¢ of an abandonment, the landlord does not 
acquire any title through tho raiyat a» In the case of a purchase. . 
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on-transferable—(Cond.) 
ps the cass of a non-transferable occupancy holding, where the ae dl the 
holding and quits possession of the lands, the lands become part of the kkas lands of 
the landlord, and the holding does not continue to exist in such a casa apart from the 
right of occupancy itself. , 
Section 87 of the Bengal Tenancy Act is not exhaustive. 
Where a sub-lease by a ralyat is not binding on the landlord and the 
holding does not subsist after nbandonment, an under-ralyat does not become 
a raiyat. Pran Krishna» Saha». Muktya Sundori Dassya evo. cI95 
. Won-tranferable occupancy sie sale of, effect of ; see Non-transferable , 
occupancy holding -w - T - 193 
Notloe—2Denrai Tenancy Act UU of VPN - 170, Sub-Sec. (3) — Third Person. 
applying to deposit money. i e 
. No order can be made so as to affect the interests of a party to the "(9 
till he has been afforded a reasonable opportunity to be heard In support of his case. 
Notice should be given to the decres-holder, if an application to 
deposit money under sub-section (3) of section 170 of the Bengal Tenancy --: 
^d be made by the judgment-debtor, and to the decree-holder as well as 
^to the judgment-debtor, if by a stranger to the proceedings. If either of 3%- ' 
them contests the right of the applicant to make the deposit, the question 2 
should be decided in their presence. Ram Nath Maity v. Rudra SIS 
Mahanti © Aas 142 


"!(otioe, nature of—Reyocation of agent's authority—Third person; see t- +! 
Lambardar- m eae eee - Gat 
Notioe, service of Serving officer's retura, value -of--Certificate iptacsdine 2 
see Certificate Sale . eo ee - 6a8 
Notice, sulfictent—-Objection a: as íi entry io "Settlement Roll—Civil Procedure ~ 
++ Code (1908), seo. 80; ses Settlement Rent Roll, entry in, correction of e - 566 


Motios of claim—Service, how to be effected; sse Railways Act, Secs. 77,140 — 14] 
Xotlos of claim —Setvice on Divisional Traffic Manager of a „Ralway Com- 


pany, if sufficient ;. see Railways Act, secs. 77, 140 - ^ 0147 
Notlos.of motion, leave to amend, when can be given ; sev Contempt of Sube 7 
ordinate Criminal Court m - 453 


Novation—Contract Act, Sec.. 03 A uta gabe " obliga on by third person in 
favour of plaintiff. - 

Where a sum i» payable by A. B. for the benefit of C. D., C D, cau claim under | 
the contract as if it had been madé with himself, 

On the 2and July, 1899, defendants Nos. 1 to 4 borrowed from the plaintiff a certain 
sum and by way of security, for this, they gave a personal covenant bya registered 
bond and also purported, though ineffectually, to create a charge, by deposit of.a potta 
relating to immovable property. . Interest was paid on this bond upto the gth April, 
1903; and, on the 18th August 1903, defendants Nos. 1 to 4 executed a registered 
instrument of transfer of dll their property, moveable and immovable, to defendant 
No s. There was a provision and a declaration in the koala that out of the còn- 
slderation money amongst other things, amount due to the plaintiff should be paid _ 
by defendant No. s. Onthe very same day, there was an arrangement between the 
plaintiff and defendant No. 5 by which the liability of defendant No. 5 under the 
transfer was acknowledged and accepted, and either then or in connection therewith ` 
the patta was handed over to defendant No. si 
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Novation—(Con?d.) 
Held, that there was no novation within the meaning of section 63 of the Indian 
Contract Act. i 
That as tha amount due to the plaintif was allocated and held by defendant. 
No. 5 far the benefit of the plaintiff, the latter was entitled. to enforce his 


claim, Deb Narayan Dutt v. Chum: Lal Ghose as ' €o3 
Qooupanoy, right of, if can be acquired under a respusee Rent Recovery 

Act; see Aikimali tenure ... 23 
Occupancy raiyat—Purchase of Superior’ peranent tenure, offect of; see 

Under-raiyat, if raised to ralyat E 262 
* Opinion of the Sezsions Judge and of. the Jary”—Crmionl 

Procedure Code, Sec. 307, CI. (c) ; we Referenee, validity of . T %22 
Order, if can be made—Order affecting interests of pirties; see “Notice nee 142 
Order allowing decree-holder to withdraw, execution nase if ae 

able ; .see Decree, execution of - 53 


Order directing salo of occupancy holding passed in dion prodiit, 
validity of—Provincial Insolvency Act, Sec. 16—contention as to exemption 
from attachment and sale ; see Provincial Insolvency-Act, Secs. 16, 90, 46(3) 564^ 


Order dismissing application on ground of limitation ; see Appeal ise 264 
Order refusing to oppose ; see Appeal, if Hes sia ^ e 6ra 
grues iod temporary EE Procedure Code, o. XXXIX, : 
see Appeal E - 39 
ones married, adoption of—Agarwal Banias of Zira in the- Punjab Cur 
tom; sew Hindu Law—Adoption oe 70 


Oudh Law—foint family property—Partition—Oudh Estates Act na of 1869), ` 
, Søs. 2, 3 and 8—Talugdar—Estate—Summary Settlement—Impartibility—Talug. 
dari tenure and acquisitions, succession in. 

An order sanctioning the summary settlement of Government revenue in respect 
of 9 villages in Oudk with one A, as malgasar, was passed on the sth October 1853, 
but the Awbulia# was not signed by him until the following r3th, and in the first 
regular settlement 6 more villages were decreed to him. A's name was entered in the 
first and second lists prepared under section 8 of the Oudh Estates Act : 

Held, that the summary settlement was in fact made on the sth October 1859, 
which was Between’ the two dates given insection 3 of the Act and the right which” 
A acquired by the order of that date, was not affected by the delay in signing the 
habuliai, the execution of which on the following 13th related back to the former 
date. 

Hold, also, that A was a taluqdar and the said villages constituted an ‘Estate’ 
within the meaning of section 2 of the Act and were consequently impartible. 

Held, further, that the question whether properties acquired by an Oudh 
*talugdar became part ‘of his 'ta/uga' for the purpose of his succession depen- 
ded on his intention to incorporate the acquisitions with the ‘taluga.’ In the 
absence of such an Intention, the ordinary rule of succession of the Hindu 


Law applied. Bhaiya Janki Pershad @ingh ». Bhaiya Dwarka 


Pershad Singh a 200 
Parties to sppeal—Appeal by one of defendants—Sult, dismissal of—second ee 
appeal by plaintiff; see Civil Procedure Code (1908),0.41,R-4 3... Gar” 


Partition—Jcint family property—Oudh Estates Act, Secs. 2,3,8—Estate— 


mmary sdtlement —Impartibility ; ; æt Oudh Law - NS 299 


Partition, if can bo Impeached—Ancestral property—Partition by fathor 
—Minor sons—share given to stranger— Bonafide compromise of disputed 
claim ; see Hindu Law—Partition - n Se se 

Partition, instrument of, calling, will, effect of; ses Hindu Law—Partitlon 

Partition, instrument of, stated as will—Provision for forfelture in case of 
bad behaviour, effect of ; see Hindu Law—Partition p DT 

Partition, suit for—Plots belonging to some co-sharers. 

Plots belonging to some and not to al! the co-sharers, cannot be brought 
into hotchpot ina suit for partition. BRamtaran NM Mazumdar v. 
Hari Charan Nag Maxumdar sv T 
Partition by father, if binds minor sons—Share given to danger Parti- 

tion, if can be impeached—Zosafide compromise of disputed claim; see 

Hindu Law—Partition vss 
Partition by head of Mitakshara fanily carried into offect—Calling iiu: 

ment of partition a ae arrangement; see Hindu Law— 

Partition r iss zs 
Partition by will—Head e the family, power P3 sae Hindu Law— 

Partition . 

Partition wie Seanlucive posesion by any peny-Cowts power to 
appoint Receiver pending hearing ; see Receiver ... 
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437 
57 


57 


$54 


237 


57 
57 


638 


Partnership business, claim for a share vespa x LAN AUR 
—Presumption—Conduct of barties—Limltation—Indian Limitation Act (XV of 


1887) Sch. II, Art. 106. 


Where in a suit brought in 1902 for a share in a partnership business it was proved 
that since the establishment of the Partnership in 1868 down to 1891 annual accounts 
suitable as those of a current partnership business were regularly rendered between 
the contending parties, and that those accounts entirely ceased in 1891 in which year 
the account furnished was a capital account showing a complete division of the 


partnership shares’: 

Held, that the presumption was for dissolution In 1891 ; that the fact that 
the subsequent conduct of the partles was consistent only with dissolution put 
It beyond doubt that the partnership was dissolved in 1891; and that the suit 
was barred by the three years’ limitation provided by the Indian Limitation Act 
Sch. II, Art. 106. Joopoody Sarayya ». Pulavarti Lakshmans- 

swamy 
Party to suit, if and when can be appointed Receiver ; see Receiver : 
Party's right to know who dd. see apt of subordinate criminal 

Court 
Patta dated somone beige ‘Permanent E EE found false—Rent, iny 

of ; we Presumption . son ^» 
Penal Code, Sec. 666 Coinplaih as to previous Incident, sents o of 

sse Evidence, admissibility of m 2 
Penal code, Sec. 365—Proof necessary ; ser Evidence, adicissibulitg of 
Penal oode, Sec. 365—Evidence of peus incident, If admissible ; see 

Evidence, admissibility of 


13 
638 


452 
193 


578 


578 


578 


Penalty—Lease, conziruction esie ene nen VEA gone not 


to take particular defence. 


Where iu a lease granted for a term of years at a cotain rate, it was provided 
that the tenant should give up the land on the éxpiry of the term and if, upon the 
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Penalty—(Conia. ares 
expiry of the term, he claimed a right of occupancy dr caused a claim to pe put up 
by any other person, he would be liable, while holding over, to pay higher rent. 

Held, that the clause as regards payment of higher rent, being in the” 
nature of a penalty, was nx enforceable. Wir Abdul Aris v. Karu ..: “95 
Permanent Settlement, effect of —Assets of estate settled—English real , 


property law , ses Saltpetre, exclusive right to dig .. T Sev KẸ 
Permanent tenure; sw Taluk on : uv agi 
Plaintiff, death of—Dismissal for default—Substitution, ápplicstion for, if 
proper ; sse Suit, malotainabillty of € 9 
Plaintiff's title admitted—Defendant claiming subordioate lateres domns 
tory to that title; ses Burden of proof ' è 544 
! Plantation ’— Betel-leaf—Protected duis ei S Dena Tenancy Act; Secs 160, m 
t Dare of sale.’ 


Tho word ‘plantation’ In section 160, cl (c), of thé Bengal Tenancy Act, Is one 
of wide significance and includes an assemblage of growing plants of any kind that 
have been planted. Whether or not a particular assen lag: of plants comes’ within 
this, Is largely, if not exclusively, a question of fact. A betel- leaf boroj may be a 

‘ plantation’ within the meaning of section 160., 

Per N. Chatterjee ¥.—The words ‘date of sale’ in section 167 of the Bengal ^ 
Tenancy Act mean the date on which the sale is conürthed. Banko  . - 
“Behari Das v. Krishna Chandra Bhowmick fei 170 

Pleader’s fae, assessments of—Costs— General Rules and Circular Orders 
of the High Court, Appellate Side, Vol. I. Chap. VI.-Rules 36A, 42A, 

Chap. X, Rule 26—Probate and Administration Act, Sec. 85; soe Probate 

proceeding Em T m e 0643 
Plots belonging to some co-sharers; ses Partition, suit for oe - 556 
Poolbundi charges —Putni lease—Contract—Apportionment of charge by Collecter 

~ Contractual right, if can be enforced—Suit for declaration and injunction, i4 

"maistainable-—Coniract, if walid—Bengal Embankment Act, Secs. 54, 56, 59, 68, 

. 09. 74—Embanhment Act at the time of contract, repeal of. 

The Collector has no power under the Bengal Embankment Act tp take away 
from the putnidar, the benefit of any contractual right which he had against the 
xemindar and the pxtnidar is entitled to come to the civil Court for the purpose of 
having his contractual rights vindicated. ` 

There was a stipulation in the utni lcase that the zemindars should pay the 
poolbundi cesses. Embankment charges were assessed by the Collector under the 
Bengal Embankment Act, 1883 and had been apportioned on the putuidars. The 
puinidars brought a sult for a declaration that they were not bound to pay those 
charges and that the orders of the Collector could not be enforced and for an injuac- 
tion against the zemindars from reallsing those charges from them : 

Held, that the sult was maintalnable, as there was reason to apprehend the breach 
of the contract on which the plaintiff relied. 

The poslóundi charge in the case was so similar to that which would have been 
In existence at the time of the putai lease in 1870 that it was within the intention of 
the parties to include such proldundi and It would bs fair to extend the agreement to 
the particular charge arising under the Act of 1882. 

There is nothing in'the Act of 1832 that would render the agreemént con- 
traty to the policy of the law or void for any other reason. #iba Prosad 

` Samanta v. Gossain Das Dutt eS0 387 


K 
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Poolbundi charges, contract to pay, by zemindąr—Embankment, Act? at. ihe, DM 
time of contract, repeal po uen if can be enforced, see, Poolbunti ` ý f ; 

- o7 Pr 

Poolbundi hire contract is: pay, by, dinindai—Putdl lease —Appdrtlon- ` 
ment of charge by Collector—Bongal Embankment Act, Sec. 54—Contrac- . 


tual right, if can be enforced; ses Poolónndi charges m M i 
ʻ“ Positive evidence", what is; sse Contempt of, subordinate criminal 
Court a e 452 


1 Possossion nE Constrüciive pio - Mind Esch Act, Sras. a(12}, 46, (a), 

52, 6r—Criminal Procedure Code, Secs. 236, 237. 

The petitioner was in possession of an Invoice and bill of lading ` which 
purported to cover old wearing apparel exported by Porter & Co. of London to 
Rasu Prosad at Darjeeling. The bill of lading with endorsement by Porter and Co., » 
and Rasu Prosad were made over by the accused. to Cox & Co., in order that the 

goods might be cleared and passed through the Customs House. The godds Were 
found to contaln a large quantity of cocaine which was sought to be illicitly exported 
In contravention of the provisions of the Excise Act. The accused, when apprised 
of the discovery, profeased to be acting on behalf of Rasu Prosad. 

Held, that the accused committed an offence falling under section 61 read with 
section 46, clause (a) and section 2, cl. (12) of the Bengal Excise Act, of attempting 
to bring cocalne into Bengal in contravention of the provisions of the sald Act and 
not under sections 46 and $3, as he could not be said to bein ~“ possession” the 
cocaine, AE A 

The doctrine of constructive possession is to be very cautiously applied specially 
{n-the department of criminal jurisprudence. 

Sections 236 and 237 of the Code of Criminal Procedure applied. Kali 
Charan Mookerjeov. Emperor  .. ie Soo gig 
Possession, suit for—Regulation IH of 1828, See. 4 Collector, HM decides — 

Grant fer maintenance—' Ba farzand'—' Ba walad'—Regulation MEUS of 

1793, Sec: 15—Regulation XIV of 1825, Sec. 3. i 

The only questiou within the compstence of the Collector to decide under seófion 
4 of Regulation III of 1833 is, whother the land i is or ls not liable to be assessed - qu 
revenue. 

Grants for malntenarice are, prima fatie, resumable upon the death of the grantee. 
Bat this i$ not an Inflexible rule of law. 

Where a grant has been made whereby property is vested in the grantee and his 
déscendarits by appropriate terms sufficient to create on hereditary estate, that- hère- 
ditary estate [s not cut down and made inalienable merely by a direction that certain 
persons were to be maintained, i 

The term ba farsand, which is equivalent to the expression mai farkaid, means 

with offspring,’ ‘with children’, it is a term inserted in a grant which 1s made to 
the grantee and his posterity; it is in fact equivalent to the expression bs walad, 
and the expression applies to heirs and descendants generally, although actording 
to the derivative meaning it denotes only the children of the grantee ot hts heirs in * 

- direct line of descent. 

In so far as a (adad mask grant ls made hereditary by section 15 of Regu-' 
lation XXXVII of 1793, it is in no way affected by clause (3) of section 3^ 
of Regulation XIV of 1835. This latter provision simply lays down that the 
burden lies upon the person, who asserts a claim of this description against 
the State, to establish that the claim J» well-founded. Seoretary of State 

for India in Councils. Rashidul Hug ~“ + 3t 
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Preambla—Anacting. 
A preamble of an Act does not govern clear expressions In the enacting 


pat. Keshab Panda v. Bhobani Panda Le = 187 
decree, appeal against—Final decree, pasing of, before ] 
filing of appeal —A ppeal, effect of ; sse Appeal, if lies gar 


Praliminary decree, appellate Court’s jurisdiction to set “itd rian 
decree’ passed pending appsal against preliminary decree, ses Final decree ' — 209 
Preliminary decree, setting aside of, effect of Final decree passed pending 


\“appoal against preliminary decree; sss Final decree € 209 
Presumption —Graat of MIE etc ee from táther to són; ^ 
ace Jagir 277 


Presumption—Raiva! kolding at food eee See enaner Act, Seca 50(3), 
100—Unexplained variation—Alisration in rate S rent, if variation—Record of 
© sights, eniry in, 

An ‘entry in the record of rights is presumed to be correct ull the contrary is 
shown. ` 

„Where the tenants have established that since 1832 they have been in occupation 
of certala quantity of land and have pald rent for the same at a certain rate, the 
statutory ‘sresumption mentioned In sub-section (a) of section so of the Bengal 
Tenancy Act arises. An unexplained small variation is not sufficient ‘to rebut the 
presumption. 

-A mere alteration in the rate of rent will not prove a ynriation unless it 
bo shown that the tenant submitted to that varied and enhanced rate. , W, M. 7 

aot os Grant v. Harsahal Singh Ss 76 

Prosumption—feu Jree—' Belagan,’ entry of, in settlement record —' Kabillagan ' 

—' Lakheraj.’ : 

The entry belagdu in a settlement record, while it may be Indicative of a Mau, 
also showa.that no rent in fact was pald, and makes no pronouncement sitter way 
as to liabllity to pay rent. EE 

The expression ' Xabillagan’ describes a tts dor which rent is not actually 
paid but which is liable to pay rent. 1 

The word Jakkera? in often used loosely , in strictness, it indicates a freedom from 
lability to revenue, but it is constantly used as indicating. exemption from liability 
to pay rent, 

A Court may, from evidence of long and uninterrupted possesslon without 
payment of rent, presume a grant oflaud under conditions which make it 
rent-free, though it may not be revenue free Keshwar Bhagat v. Sheo 

i Prosad Lal - 166 

Preeumption— Rent, fixity of —Long Jer of reni at uniform rate—Potía 
,. found false. 

“It is open to the Court, apart from the provisions of section so sub-section (2) 
of the Bengal Tenancy Act, to draw an inference as toa jote having been held at a 
fixed rent from the Permanent Settlement from the fact of long payment of rent at a 
uniform rate. 

-Per N. Chatlerjes 5 —Where the otta dated sometime before the Permanent 
“Settlement filed by the tenant to prove fixity of rent, was found to be false - 

Held, that the tenant was not precluded from asking the Coutt ro draw 
an inference as to the fixity of rent, if be proved other facts which could 
give rise co such qn inference. Pran Krishna. Saha v. Mukta Sun- 


dary Dassya. = 193 
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Presumption of jointness—Separate entiles in the revenue eot. M 
enoe from acts of the members ; see. Hindu Law—Preaumption . 234 


Previous incident, complaint as to, admissibility of—Penal Code, secs. 
365, 366 ; see Evidence, admissibility of : nee 4. 578 
Principal and agent—Authority conferred by two or more “principals = 
Authority, if can be revoked by one; see Lambarder tas Gal 
Private rights, existence of—Hunter’s Statistical ED atemat . 
in, reference to, validity of ; see Fishery right se - er 399 
Privy Council appeal—Appeal against preliminary decree—No appeal ; 
against foal decree; ses Document, printing of ... e> 12332 


Privy Council appeal—Documents irrelevant to subje matter of 
appeal—High Court al oppene side, Rule 17 ; ses dias is E - 
ing of m 122 
Probate and ad stulatertita: m" Sec. 85 Plesders foe, assessment . 
wis ge EU Rules and Circular Orders of the High Court, Appel- 

late side, Vol. 1, Chap. VI, Rules 36A., 42A, MP: X, Rule 26; see ` 

Probate a ea w m 643 
Probate proceeding Cosi Pin fee, assessment of—General Rules and 

Circular Orders of the iligh Court, Appellate Side, Vol. I—Ckap. VI, Rules 36A, 

434—Chap. X, Rule 36—Probate and Administration Act, Sec. 83. 

In awarding costs in a probate proceeding the pleadet's fee is to be assessed ^ 
under rule 42A of Chapter VI of the General Rules and Circular Orders of : 
the High Court, Appellate Side, and not according tothe valuation of the ': 
property ‘covered by the probate. , Baijnath Prasad Singh v. Sham . 

. ` Sunder Kuer e 4543 
Promise to pay baried debi—Promise in writing and signed by debtor—Knowledge 

of debt barred, if ‘necessaryp—Contract Act, Sec. as, cl. (3). 

A promise to pay a barred debt made in writing and signed by -the person ` 
charged therewith is enforceable. It is not necessary for the creditor to esta- 
blish that at the time when the promise was made by the debtor, the debtor 
knew that the debt which he promised to pay wholly or in part was a debt of ` 
which the creditor could not enforce payment by reason of the law for the Jim. 
tation of sults. Bhowani Misser v. Poari Jha... Á 339 
Provincia] Insolvency Aot, Sec. 16—Order directing sale of occupancy ; 

holding passed in insolvency proceeding, validity of— Contention as to 

exemption from attachment and sale; see POM Insolvency Act, . 

‘Secs 16, 20, 46 (3)... oo ‘as m "a." 


Provincial Insolvency Act, Secs. 16, 20 amd 46 cl. pure ae by the 
District Court—Occupancy holding, transferability of—Holding, whether saleable 
or not—Fudgment—debtor, whether entitled to a decision before sale—Sgle without 
such decision, whether valid. 


It is proper that leave to appeal under section 46 cl. (3) of the Provincial Insolyency 
Act should be given by the District Court when the order complained of is one finally 
deciding à question in controversy between. the parties. ie 

An‘ order passed in the course of proceedings.under the Insolvency Act, . 
directing tbe sale of certain holdings, which were sald to be occupancy holdings, ` 
at the risk of the purchaser in case the custom of transferability was dented. 
by the landlord, without ascertaining whether the contention of the judgment 
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Provincial Insolvency Aot—{Conid.) ! 

debtor that the property was exempted by the Code cf Civil Procedure from 
ability to attachment and sale within the meaning of section 16 of the Act 
was well founded or not, was illegal, and the sale was liable to be set aside. 
It was perfectly Open to the insolvent judgment-debtor to raise the contention, 
and he was entitled to a declsion on the point in controversy between the 
parties, Le. whether or not the property wassaleable. Arman Porter », 

Batkhira Joint Stock Company Limited  .. des ^O 564 

Provincial Insolvency Act, Sec. 22--'Person aggrieved’ eo of bees 


fit ; see Insolvency proceeding m Rte 359 
Provincial Insolvency Act, Sec. 46, ‘el ee DUET to appeal, by whom 

to be given—Order deciding a question in controversy between the parties ; 

see Provincial Insolvency Act, Secs 16,20, 46 (3) .. E - 564 
Public Demands Recovery Act, sale under, what passes ; „ste Certifi- 

cate sale ane ows ane we 638 


Publo Demands Recovery Act, Sec. is Notes, non-service of, 
effect of, on judgment-debtor—Judgment-debtor’s right; see Certificate 

sale ... owe ED on ee anu ow 6a8 
- Publio prosecutor—Legal Remembrancer of Bengal, appeal by—Government of 

Bekar and Orissa—Acquittal, order of—Criminul Procedure Code, Sec. 417. : 

The mere fact that a person has been directed to present an appeal to the 
High Court from an order of acquittal does not involve his appointment as 
public prosecutor for the purposes of the case. In a case of this description, : 
where the liberty of the subject isinvolved, an appeal is sought to be pro- Í 
ferred against an order of acquittal, the statute must be strictly construed, 
and full compliance with its provisions are required. Emperor v. Gaya. 

uem 519 
Purchaser, remedy of—Adjtdgínent ds insolvent—Purchsse of insolvgnt's — 
property before adjudgmoltt—Property advertised for sale by Recelvex ; 

sez Insolvency proceeding ssr m m "T 359 
Purchaser at a salo under Public Deintnds Recovery Act, what obtains; - 

sev Cortificate sale - : m 628 
‘Purchaser o equity of ralletties 1f can ralsé the gueron ot legality of . 

- mortgage instrument; see Mortgage sult ive 354 
Penner aic DD made puty-Deeeo i binding; we n 

Taluk .. e 271 
Putni Regulation, Sec. 11, e (3)— Resident ind hereditary cultivator 

—Proposed em of miras ríghts T pind me acai suit 

for m woe 334 
Putni tenure Su-diririn — Rent lih siowing shores id tenants and 

rent. 

Where the shares of the tenants in the puni as well as those. of rent payable by 
oach in his own share are sa aid ‘shown In the rent receipts granted to several 
tenants. woot 

* Held, that the rent payable by different tenants is -distributed amongst z 
them and that thare is a sub-division of the tenure consented to, by the land- 
lord.’ Abinash Chandra Chowdhury v. Purnananda Khan E T 7" 
Question of law—Facts establishing custom ; see Custom m. e 559 
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Railways Act, Secs. 77, 140—Railway company—Damage of goods delivered 
Notice of claim to compensation —Divisiontl Trafis Manager, notice on, whether 
sufficient. ` 
A notice of claim in respett of goods delivered in a damaged condition by a 

Railway Company must be served as provided by sections 77 and 140 of the Rallways 

Act. 

Where, therefore, a notice of clalm was served on the Divisional Traffic 
Manager of a Railway Company, and not on the Agent in India of the Com- 
pany, the service was not a sufficient compliance with the provisions of the 
Act, and the suit subsequently brought against the Railway Company for com- 
pensation was liable to be dismissed inasmuch as the plaintiff in the action did 
not comply with the condition precedent to his suit. Kast Indian Rail- 

WAy Company v. Babu Madho Lal 0e 0 M7 

Raiyat at fixed rate, if can claim occupancy right—Hindu widow executing parma- 
nent lease—Lease declared invalid. i 
A person who claims the higher status of a raiyat at fixed rate can, If that claim is 

disallowed, fall back upon and establish, if he can, the lower statas of an occupancy: 

raiyat. 

Where, therefore, a permanent lease was granted by a person, who had | 
only a life interest in the land, and the lease was afterwards declared invalid, 
the lessee having been in possession for more than 12 years, although he 
claimed to be a ralyat holding at a fixed rate, could acquire the lower right 
of a'mere occupancy raiyat. Iohhamayi v. Kailas Chandra Mukerjee ... 536. 
Raiyati inferesi—Land not agriculturel o) horticultural—Garden pot permanent— 

Act VIL (B. C.) of 1868, Secs. 12, r4. Y A rl 

Where the land is not agricultural or horticultural, no ralyati interest can be 
created ln it. 4 

Gardens which are ‘not permanent are not protected from annulment under 
section 12 o€ Act VII (B. C.) of 18.8, Chandra Kumar Aich v. Chaitanya . 

: Charan De ^ 232 

Rateable distribution—Civil Procedure Code, Secs. 73, 115—Fraudulent decree— 
Summary enquiry—Acting with material irregularity—Decision based on evidence 
not tiken in accordance with law—Ruvidence Act, Sec. 165. . 
An execution Court has jurisdiction under section 73 of the Code of Civil Proce- 

dure to hold a summary enquiry as to fraudulent character of a decree obtained by 

one of the decree-holders claiming rateable distribution, 

A Court acts. with material irregularity in the exercise of jurisdiction; when its 
decision is based upon evidence not taken ın accordance with law. 

An examination of a witness bya Court should not take place without ~~ 
notice to the parties or their pleaders and without affording any opportunity ` 
to croes-examine him or to rebut his statement. Section 165 of the Evidence 
Act does not justify such a procedure. Peary Lal Das » Peary Lal 


Dawn 646 | 
Rateable distribution—Monsy deposited under O. XXI, R. 89 of the Code of d 
Civil Procedure; see Civil Procedure Code ( 1908 ), Sec. 73, scope of eo d44 


Reoelver—Partition suit—No exclusive occupation by ome party—Courses open Uu 
“Court in appointing Receiver—Party to suit, if and when ‘can be appointed 
` Receiver. ; : M í d. 
A Court has jurisdiction to appoint a^Recelver until the hearing òf a partifon ` 


. 
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Beoelver—{Conid ) 


405 


suit or until further order, even though there is no exclusive occupation by any 
party, and the Court will not hesitate todo so whenever It is just and convenient. 
The case for the appointment of a Receiver is much stronger, if a party to the 
partition action is in sole occupation; in such a case, any of the party may obtain 
a Receiver either of his share of the rents and profits or of the whole estate. .In 
cases of this description there are four alternative courses open: (1) the Court may 
require security from the person in sole occupation; (3) the Court may require him 
to pay occupation rent; (3) the Court may appoint a Receiver of the share of the 


plaintiff or (4) the Court may appoint a Receiver of the entire estate. 

One of the parties to a litigation should not ordinarily be appointed a Re- 
ceiver and very exceptional circumstances must be established to justify the 
appointment of a party as Receiver. Suprasanna Roy v. Upendra 

i ^^ Narain Roy ^ .s 


Receiver, appointment of—Courses open to Court ; see Receiver 


638 
638 


Rocelver appointed under Provincial Insolvency Act, position of sec logidency. 


proceeding TE A 
Boosiver appointed under Provincial Insolvency Act, itag in picis ot 
authority—Stranger, qu of—Court's inherent power; see Insolvency 


proceeding tee on ED et a 
Booord of Rights—Dispate as ay entry—Bengal Tenancy Act, Sec. 106. 


- 389 


Where a settlement of land revenue is not being or is not about to be made, 
a dispute as to an entry in the record of rights, though arising under Part 1 of Chap, 
X of the Bengal Tenancy Act, Is a matter that can be decided under section 106. 


Keshab Panda v. Bhobani Panda oom 
Record of Rights, entry in; see Presumption m "T uS 
Redemption, right of; se Rule against perpetuities Sas s 


_ 187 


76 
228 


Reference, validity of—'Opinlon of the jury —Crirsinal Procedure Lede. Pec, 397, 


el. (2). 

"The expression “opinion of the Sessions Judge and of the jury " in clauso 
(5) o£ section 307 of the Code of Criminal Procedure, Is equivalent to “opinion 
of the Sessions Judge and verdict of the jury.” Emperor v. Tarapada 

Naskar e 

Xeoferenoe to arbitratlon—Consent ‘of person having no authority to act on 

behalf of guardian of infant—Guardian-ad-litem,If can apply to set aside 

award—Limitation Act (1877) Sch. II.. Art. 158; are Appeal ... ste 
Registrar's power to revive—Application struck off—Non-appearance or 

failure to prosecute ; see Document, registration of sea 
Bogistration Act, Sec. 77—Time, running of—Order of siii Applica: 

tion struck off—Order on review ; see Document, registration of 


Rogulation I of 1793, Sec. 10 ET ee see Sie 
tion VIII of 1793, Sec. § . -— Sg Bi ee ate 
Regulation XXXVII of 1793, Sec 15 CM NE M 
Regulation I of 1801, Secs. 8, 14 s AE je ag 
Regulation I of 1801, Sec 14,8 — .- m Sis 
Begulation V of 1812, Sec. 3—Patta executed In 1874—Stipalation for 
payment of Salami und &hwari—Part of Rent—'' A definite clause in the 
engagement contracted between the parties"; see Abwab M - 


Regulation VIII of 1819, Sec. 11 cl. G) m "m i 


* 


523 


K 
2 
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Regulation XIV of 1825, Sec. 3 cl. (3) sen e. Ot 
Regulation III of 1838, Sec 4—Collector, what can decide; see Posses- c 
sion, suit for — ... e gt 
Beejection of a story designediy nad to 8t adio another, effect a sse Criminal 
proceedings SM D 365 
Reliable evidence, want of—Evidence of indie. ee stoui and con- 
vincing; see Criminal proceedings 212 ove 365 


Belief, nature of, to be granted—Sult to set aside father's alienation of an- 

cestral property—Equity betwoen father aad his alienec; see Hindu 

law—Partition «+ 237 
Bemand—Appellate Court, neuem of —Inherent Joerie. or Greralariéy not 

affecting merits—Civil Procedure Code (1908), Secs. 99, 107 cl. (1), Sub-cl. (b). 

O. XLI, Rv. a3, 95. 

A Court of appeal has the power to remand a case only under section 107 and 
Order XLI. Rules a3 and 25 of the Code of Civil Procedure, and has no inhe- 
rent power to remand the same even when the original Court," has committed 
any error, omission or irregularity by reason of which there has not been a proper 
trial or an effectual or complete adjudication of the suit, and the party who com- 
plains of such’ error, omission or irregularity, has been thereby materially prejudiced 

Having regard to the provisions of section 99 of the Code of Civil Pro- 
cedure, High Court treated an error of law made by the lower appellate 
Court Ín the present case as an irregularity, and Inasmuch as the said error 
did not atall affect the merits of the case, it refused to Interfere. Nabin 


Chandra Tripativ. Kali Kumar Das e 613 
Romand order—-Application for setting aside of sale—Civil Procedure Code 
(1908), Sec. 47; see Appeal eM 003640 


Bomand order—Order deciding suit not barred agder Sec. di of the 
Chota ur Tenancy Act—Interlocutory order—Civil Procedure Code 


(1999); PC. 102; see Leave to appealto Privy Council - one 124 
Rent, acceptance of, effect of—Invalid grant ; see. Hikimali tonure ie 23 
Bent, additional, for excess land— Plaintiff to prove what; see Hindu widow... — 6 


Rent. enhancement of—Setilement for term on nominal reni—Lezs reni pa 
during term—Rent payable—Nominal rent mentioned payable after term—Senga} 
Tenancy Act, Sec. ag, cl. (b). 

The provision of Section 29 cl. (4) of the Bengal Tenancy Act applies not only 
to contracts executed at the time of the enhancement but to contracts executed 
some years before. : * 

A kabaliat for aterm cf years began with a tabular statement, which showed the 
rent to be Rs. 57-4as. in all. Out of this, the sum of Rs. 17-2as. was remitted for 
some unexplained reason, and the remaining rent was fixed at Rs 40-2as. for the 
period of the kabwliat. The kabwliat, after the tabular statement, went on to describe 
the rent as being Rs. 40-2as, during its terms, and contained a stipulation that, at 

‘the eud of the term the tenant would take a settlement at the rate of Ra. 57-4as. and 

If he did not, the landlord would be entitled to reallse the rent by suit 
Held, that the kabuliat was an attempt to evade the provisions of section 

39 cl (6) of the Rengal Tenancy Act; that at the end of the term, the tenant’s 

rent could not be enhanced so as to exceed by more than 2 annas in the rupes 

the sum of Rs. 40-22s. Brimati Mahamaya Kar v. Kishore Chang .. — 503 

Bent fixity of--kong aa of rent at uniform rate—Patta false; see Pro- 
sumption m Lote cou m m 193 
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Rent, reduction. of, by Hindu widow, for services 1endored to het, if pines 
reversioner , see Hindu widow "633 


Bent, snie Jor Aedui), reriilarod A rama to pee after ides pe lease, 
_ money rent into rent in hind, if an enhancement and enforceable—Bangal Tenancy . 
Act, Secs. a9, 43 
The conversion o£ cash rent Into rent in kind cannot be regarded'as enhancement 

within the meaning of section 39 or section 43 of the Bengal Tenancy Act. 

Where it was agreed that if the tenant should continue in occupation after the 
expiry of the term of the lease, he would pay rent in kind. 
Heid, that the agreement was not objectionable and codld be enforced, 
Gobind Mandar v. Banarsi Prosad et 74 

Rent, suspension of—Tenant, dispozsession of —Dispossession. ` 
When a landlord dispossesses a tenant from bis holding ora part of his 

holding, rent is suspended so long as the eviction exists. It is not necessary 

that the landlord should with his own hand physically turn. out the tenant ; 

it is enough if heis a person of whom it can fairly be said that he qune 


the tenant. Godai Molla o. Aminuddi Howladar > - * $09 
Bent, variation of—Alteration in rate of rent—Sabmission; see Presidio: i 
` tion as 76 


Bent decree, puo of—Purchase by depend in exacüiion of monty decree 
subject to rent charge, effect of. 

A landlord, who purchases the defaulting tenure in execution of hls money decree 
subject to rent charge, cannot execute his decree for rent as ee judgment-debt 
in his favour for rent is extinguished. 

A decree-holder who has obtained a decree for rent is free to proteed 
against any property of the judgmeént-debtor; he is under no obliga-ion to 
proceed in the first instance against the defaulting tenure. Bailaja ' - 

Prosad Chatterjee v. Gyani Das - 29 


Bent free grant—Long and uninterrupted possession without DUM RE of 
rent; zee Presumption e 166 
Resident and hereditary cule vaio —Professed erii of miras right by 
dárputuidar—Putni Regulation, Sec. 11 cl. (3); see Ejectment, suit for ..." — 334 


BHestrictive order for admission of crjminal appeal, if valid; see 


Criminal Procedure Code, Sec. 422 «+ . et et 58a 
Botrospective effect of statute Cause of action, see Dispossession 274 
Revenus offloer specially empowered, when exercises a power eet: 

see Revenue officers power to revise... t 125 
Revenue officer specially empowered, when exercises revisional pner: 

se Revenue officér’s power to revise ... ras 


Revenue offloer’s power to revise—Bengal, Tenancy Act, Sec. 108, MUS Am 

Consent and exparía decree —A ppeal. 

The terms of section 108 of the Bengal Tenancy Act are very comprehensive 
and the Legislature has not prescribed any restriction as to the class of questions 
which may be considered by the specially empowered revenue officer or as to the 
mode in which his jurisdiction is to be exercised. A specially empowered revenue 
officer is invested under section 108 with what may be described as power to 
review on the merits his own order or revise the orders made by another officer. if 
he reconsiders an order made by himself, he exercises a power of review; if, on the 
other hand, he examines the propriety of an. order made by agother revenue 
officer, he exercises revisional powers, 3 


L 
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Revenue offlcer'a—(Conid.) 
. Where consent decrees have been made or decrees have been made exparte 
against absent defendants, their propriety is Hable to be examined by an officer 


specially empowered In that behalf under section 108 of the Bengal Tenancy 
Act, 


An order under section 103 of the Bengal Tenancy Act is Hable to be 
challenged by way of appeal under sub-section (2) of section r1ogA, 


Parbati s. Tulsi Koeri ee 135 
Revenue sale—Co-sharer in property, duty of—Co-sharer's wilful default 
, in paying Government revenue; ses Fraud vas “97 
Revenue salo— Default of co-owner—Defaulting co-owner purchaser = De: 
faulting co-owner, If trustee; see Fraud... NS we wae 497 


Revenue sale—Share in arrear—Estate not in arrear —Revenue Sale Law, Sec. 13— 

" Estate'— Defaulter, if to show erroneous debit—Cotlector’s jurisdiction to seil. 

The term ‘estate’ as used in the clause “if the estate shall become liable to sale ” 
in section 13 ‘of the Revenue Sale Law, means the entire estate out of which the 
separate share has been: carved. . 

If the estate as a whole has bscome liable to sale for arrears of revenue, the ques- 
tion arises which portion or portions thereof should be brought to sale. Under 
section 15 of the Revenue Sale Law the Collector can put upto sale only that 
share or those shares of the estate, which has thus become liableto sale for arrears 
of revenus, from which, according to the separate accounts, an arrear of revenue, 
may be due. ] 

If the estate is not liable to sale for arrears of revenue, the Collector has no juris. 
diction to put up any share thereof to sale. 

It is not obligatory upon the defaulter to show how the erroneous debit in 
the Collector’s book Siina Indramani Dasya v. Priya Nath 


: Chakravarti E sos. 
Revenuo Sale RS by dofault of co-owner—Dofaulting co-owner, pur- j 
chaser—Purchaser, if trustee for other co-owner ; ses Trustee... m III, 
Revenue Sale Law, Sec. 7—lIrregulrity—Salo notification—Error as re- , `` 
gards specification of shares immaterial ; see Fraud .. i: 97 
Revenuo Sale Law, Soc. 13—'Estate’—"If the estate shall TOUR 
liable to sale "—Separate share ; see Revenue sale .. eos 505 


Revision—Civil Procedure Code (1908), Sec. rissAétug with materíal 
irregularity in exercise of jurisdiction—Decision based on evidence not 


taken In accordance wjth law; ses Rateable distribution p M00 646 
Revislon—Error of law—Irregularity—Error not affecting merits of case— =~ 

Civil Procedure Code (1908), Sec. 99; see Remand 613 
Revision by High Court—New trial on question of fact—Full “Court of 

Small Cause Court ; see Civil Procedure Code (1908), Sec. 115 m 594 
Revocation of Agent's authority by one principal—Authority conferred by 

two or more principals jointly; see Lambardar sie vs Gat 
Revocation of Agent's GEN iN sie daire of, see 

Lambardar_.., = E eee 621 
E svooation of Agents er, when takes place as act t third persons; 

see Lambardar .., m Gar 


Revocation.of Agent's authority, nia person’s aie of—Burden of 
pos see Lambardar € zu is B - Gat 
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Revocation of Agent’s authority, when takes place; see Lambardar . 62 
Rights, -orfeiture of, for default in cC IE principle of; see Sult, main- b 
. tilnability of — ... ves 9 
Bight of occupancy, ácqilition af -Ocopaliuh een by temporary Inter- 
mediate holder; see Hikimali tenure -= au 23 
Bight of occupancy, if can be aves under a trespasser Rant Repos 
Act; se Hikimali tenure... S04. utm 23 
River bed, what is, sæ Fishery right — -- - 399 
Eoad 0588 return, admissibility of—Road cess return filed by Hindu widow, 
if binds reversioner, se Hindu widow... 633 
Boad coss return filed by Hindu widow, if sinisil in oe of revor- 
sioner—Evidence Act, Sec. 32 cl. (3); see Hindu widow nee one 633 
Bule, if can be issued in favour of dead Bene et lf issued, effect y 


_ sov Jurisdiction ... zis T 145 
Bulo against Jerpeiuitiss—Redemption, right of : 

A mortgagor's right of redemption is exempt from the operation of the rule 
against perpetuitles, Abdul Gofur v. Sheikh Jamal 225 
Salami and tehwarl, stipulation for payment of—Part of rent—“ A definite- 

. clause.in the engagement contracted between the parties "—Regulation V . 

of 1812, Sec, 3—Patta executed in 1874; see Abwab ies 
Bale, if invalidated—Judgment-debtor, death of, after attachment and before 

sale—Legal representative not brought on record; see Certificate sale ... 628 
fale, setting aside of—Bemgal Tenancy Act (VIII of 1885), Sec..174—Applica- 

tion, time fer, if can be exteuded—Fraud of execution-crediter—Limitation Act. 

X of 1908), Sec. 18—3 urisdiction. 

As seccion 18 of the Indian Limitation Act has no application to a proceeding under 
section 174 of the Bengal Tenancy Act, a judgment-debtor cannót get an extension of 
time-for filing application for setting aside of sale under the sald section of the Bengal 
Tenancy Act, on the ground of fraud on the part of the executlan-creditor. T 

: When a sale has taken place and no ground has boen ewlablished foc its 
reversal in accordance with statutory provisions, there is only one duty incunt- 
bont upon the Court, namely, to confirm the sale in so far as the parties to tho’ 
proceeding and the auctlon-purchaser are concerned, and, if the Court, undcr 
these circumstances, refuses to give effect to the sale, it fails to exercise a 
Jurisdiction vested in It by law, namely, to confirm the sale, and, exercise a 
jurisdiction not vested in It by law, namely, to cancel a valid and operative 
sale. Hadhasyam Kar s. Dinobandhoo “Biswas M ^ — 533 
fale uncer Public Demands Recovery Act, what passes; see Certificate idle 628 
Sale without deciding whether occupancy holding wa» saleable or not, if valid—- 

Insolvency proceeding , see Provincial Insolvency Act, Secs. 16, 20, 456(3)...— 554 
Kale Certificate—Constraction—Buundary—Ared, 

In the sale certificate the boundaries of parcels sold were set out in detail, In the 

case of each parcel the area also was stated. 

Held, that the purchaser took the plots as defined by the boundaries, and 
i£ within those boundaries thero was more or less of land than that stated in 
the sale certificate, he obtained a title to whatever was contained within those 
boundaries. Gossaindas Kundu v. Mrittunjoy Agnan Sardar .. s4! 
Baltpetre, esclusive right to dig—Nimak Sayar Mahal, Permanent Settlement of— 

Reasonable right of nser—Permanent Setilement—A ssets—Grant—Keview—A ppoal, 

“réstoration and rehearing of. ú 
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Salipetre—(Conid) ^ 
The first matter to be determined Ín considering the effect of a Permanent Settle- 
ment is, what were the assets of the estate then settled. The doctrine of English real 
property law, with its maxim ejus est solus ejus est usque ad coelum et ad TRI lb - 
applicable to the.settlement of estates in Behar. - 
A grant carries with it the means reasonably necessary for its enjoyment": am 
A separate right exists in respect of saltpetre. d 
Where both the remindari and the Nimak Sayar Mekal within the xemindgr 
were separately settled under the Permanent Settlement, the proprietor of-the 
Nimah Sayar Mekal is entitled to enter on the land comprised in the estate of the- 
zemindar and exercise therein in a reasonable manner the rights vested under the-grant , 
(eg. the exclusive right to dig saltpetre). The mode of reasonable user in such Canet, 
agen 
An appeal was heard and disposed of by two Judges of the High Court. After 
the retirement of one of the Judges, the other Judge entertained-an applicatton for | 
review of judgment and granted it; he subsequently proceeded to hear the appeal and 
delivered a judgment in agreement with and confirmation of the judgment by which the 
appeal had been originally disposed of.' The plaintif appealed under clause 15 ofthe 
Letters Patent: IE 
Held, that as son as the review had been admitted, the appeal was restor- 
ed, and could thereafter be heard only by the Division Bench in charge‘of the - ..: 
Group to which the appeal belonged. Golab Chand v. Janki Koer  .. 15r- 
Second appeal—Cici Procedure Code (1908), Sec, 102—-Account, swit for. - >` 
- A second appeal from a decree passed in a suit for account is not- barred? ..-;7 
by section 108 of the Code of Civil Procedure. Himat Khan +. Sher 
Khan esu 260 
"Beparate entries in the revenue records—Presumption of jointness-^ : 
Inference from acts of the members; see Hindu Law-—Presumption T 234 


teriure— Land, when can he alienated ; see Jagir - © 277 
k owner, if can compel, dominant Gerace to continue ‘easement right, a 
see Easomeat 5 131 


Rottlement for for term— Less rent payible; didog eth Rent payable aier : 3$ 


; see Rent, enhancement of 50a 
Metilecaent Ba Bent Holl, entry im, correction of—Bengal Tenane Act, Secs. 048, 
194F, 104H. — Secretary ef State for India im Council, suit against Notice 

Civil Procedure Code (Act V of 1908), Sec, 80—Obyection to the eniry -under 

vection 1045, whether suficient notice. 

In order tolnstitute a sult against the Secretary of State for India in (Council | 
under section 104H of the Béngal Tenancy Act fot correction of an entry in the 
Settlement Rent Roll, a formal and distinct notice setting out the necessary, particulars, . 
as required by section 80of the Code of Civil Procedure should be given, and in 
default of such notice being given the plaintiff's sut is Incompetent and nt. 
taintainable. . 

An objection made to an entry in the Settlement Rent Roll under section, - ., = 
194E of thé Bengal, Tenancy Act is not a sufficient notice within the meaning 
of section So ‘of the Code. Hari Mohan Misra v. The Beoretary of  ; ae 
Settlament Rent Roll, entry in, objection as to, if sufficient notice—Civil 

“Procedure Code (1908), Sec. 80; see Settlement Rent Roll, entry in; .~- ~~. 

correction of ... is “is en 5866-7 
Bhare in arrear—Defaulter, if ie show erroncoun debit , , oe Revenue sale... 505 

. nv 
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Share in arrear—Estate not in arrear—Revenue. ae Law, Sec, 13; aee 
„Revenue sale”... 505 


Bhebait, if to apply the procteds=image, distiaia si Endowmeit al 
land—Image, Mutilation or destruction of—Consecration of another image 


in the same village; see Ejectment, suit for - 347 
Bhebaeit, refusal of, to apply proceeds, effect of—Image, consecration of, 
after destruction of old—Debutter; see Ejectment, sult for „e 347 


Bon, if- bound—Joint Hindu Family—Father's power to onome 

Father as guardian ad litem of bis minor son—Partition, sult for—Civil 

Procedure Code (1832), Sec. 452 , see Hindu Law—Sult for partition ... I 
Bpecifio performance, suit for~Agresment to lease share of a member of 

. joint fanuly governed ‘by Mitahshara law— Lease as to entirety, ifcan be enforced 
for part, 

À member of a joint family governed by the Mitakshara law cannot say that he has 
any particular share in the joint family property and cannot make a valid allenation of 
any particular share as his own. 

Hence a lease by.a member of a joint family governed by the Mitakshara law of hls 
share, is invalid In law and an agreement to lease such a share’ cannot be specifically 
enforced. 

Wheres a person is jointly interested in an estate with another person and 
purports to deal with the entirety, specific performance will not be granted 
against him as to his share the plaintifs only remedy being by way of 
damages. Sheikh Abdul Rahman v. Jadnnandan Singh Jha . 
Specific performance, suit for, maintainability of—Suit for declaration 

of tide-and possession-—Fictitlous sult, decree and sale—Agreement to 

execute release ; see Ftaud m see, 616 
Bpecifio performanoe as to part, if can be granted.—Person jointly 

interested with another, dealing with entirety—Remody ; soe UN per- 


: 


formance, suit for 344. 
Speolfis HsHef Act, Sec. da= Doclaratocy süit- Declaration. that previ- 

ous decree not binding on minors; see Decree, setting aside of . 384. 
Statement, inherent quality of, not confession, if can be used against œ 

„Sused; see Evidence, admissibility of ^ 590. 
Statement, when can be used ageinst icid under secilok 10 E 

Evidence Act, see Evidence, admissibility of - 590 
Btatement made in the absence of an accused, when admissible} see 

Criminal proceedings 365 


Statement on information and belief, when admissble—Civil | procsoding ; poo . 
see Contempt of subordinate criminal Court - 454 


Statements, which are Inventions, oridentiáry value of, see Criminal - 
proceedings m T 365 
Stranger—Shuare given on partitio to adopted son—Suit ‘to sot aside 
adoption , see Hindu Law—-Parntion ... oes ies -- 237 
Bub-division —Rent resolpts DOW shares of tenants and rent; see 
Putni tenure m m a 174 


Bub-lease, offest .of, apalas superior landlord-- Sub- lease „registered in 
contravention of section Bs, sub-sec. (2) of the Bengal Tei Act; 


see Ejectment... a E "EN asa 
Bub-loase by raiyat, if an encumbrance; ms Bjectment i 252 
Bub-letting by ralyat not valid—Holding not subsisting after shandon: E 

ment under-ratydt, position of , see non-transferable occupancy holding bee 193 
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Bubseq ent conduct of parties, referencé to Grant, nature of, deter, id 
mination of—Terms ambiguous, see Hikimals tenure : 23 
Substitution, application for, if proper—Plalntiff, death of—Dismissal t 
for default—Civil Procedure Code, O. IX, R. 3. applicability of ; see Sult, 


' maintainability of . m s EM 9 
ffaccession —Taluqdari ibaüné and déqúbitlons, see Oudh Caw t 200 
#uddor Nizamat Adalat, power of; se Contempt of subordinate —— - 

criminal Court ise 452 
Merit, dismissal of—Drawing of ae: effect of; see Ada if tes s 128 


Bult, maintainability of—Suit, dismissal of, for default—Plaintiff, death of—Code 
of Civil Procedure (Act V of 1908), Sec. 151 and Order 22, Rule 3—HMistake— 
Court's inherent power—Legal representative—Appication for substitution— 

- Limitation Act (IX of 1908 ), Sch. 1, Art 176. 

Where the fact that the plaintiff was dead was unknown to the Judge, who 
dismissed the sult for non-appearance of the plaintiff and the deceased plaintiff's 
son applied within the period of six month's limitation under the Indian Limitation 
Act, Sèh. 1, Art, 176 to have his name substituted in place of his deceased father 
under the Code of Civil Procedure, Order 22, Rule 3: 

Held, that the-Rules or Orders of the Code dealing wich the case 3 noi- 
appearance of a sultor were inapplicable to the situation which arose`when the -suitor 
was dead, that upon being pointed out the mistake it was the duty of the Court to 
rectify it, and that the application for substitution should be granted and tho suit 
proceeded with. 

_ Held also, that quite apart from section 151 of the Code of Civil Procedure . 1908 
thé Court possessed an inkereut power to rectify the mistake which had been inadver- 
tently committed, but that section could be properly invoked and, apart from points 
of proceddte and otherwise, should be taken advantage of. 

The. principle of forfeiture of rights [n° consequence of a default in 
procedure by a party to a cause is a principle of punishment in respect of 
such default, but tho punishment of the dead or the asap sof death under 


the category of default, is not stateable. Baja Debi Singh 
`». Habib Shah . ... 9 
fuit, agalnst Secretary of State for India in Council—Bengal Tenancy Act, ` 
Sec. 104 H—Civil Procedure Code (1908), Sec. 80—Notice, effect of not 
giving; see Settlement Rent Roll, entry in, correction of .. 566 
Suit for additional rent for excess s Jand—Plaintiff to prove what; see Hindu 
widow EL . 633 


Wait for declaration of nullity of docree —Sult brought — years alter 
_attalnment of majority—Plalntiff, TREE minor, suod in the LE »uit 


a» major; se Decreo, if void Tees c 08 
Balt for declaration that previou» decree nol binding on minor, waintain- 

ability of Specific Relief Act, Sec. 42; ss Decree, setting aside of ET 384 
Suit for recovery of possession, bar of— Title, extinguishment of— Title, de- 

claration of ; see Declaratory suit, maintainability of e $601 


uit to sot aside father’s alienation of ancestral property—Rollef, nature of, 
` to be puc between father aud his pee see Hindu law— 
Partition ‘ T 237 
Supreme Court, power asc onadpt of ‘Court aot ‘subordinate, we PA 
“tempt of subordinate criminal "Court `- 2" p "n 452 


Vor. XVIH.] INDEX OF CASES. E: 713 


Burrender—Bengal Tenancy Act, Sec. 86 Sub-Sec. (5)—Condition not 

fulfilled; ses Ejectment oot ee M m 257 
Taluk—Permanent tennre—Purchaser of portion —Rent suit—Purchaser not made 

party, if affected. 

If there be nothing, either in the surrounding circumstances or in the instrument 
itself which creates the interest, to show that it was intended to be otherwise, the 
Inference is, that the tenancy called a taluk constitutes a permanent tenure. 

A landlord is not at liberty to ignore a purchaser of a portion of a tenure 
and prejudice his position by a decree made ia a suit to which he had not been 


joined as a party. -Budayar Rahman v Karam Ali ass e 971 
Taluk, what connotes—Permanent tenure; ses Taluk ove 271 
Temporary injunction, order refusing— Civil Procedure Code, O. XXXIX, - 

R. I; see Appeal... e oo 39 


Tenant, Hability of—Contract—Garden and basin tide Gardea converted 
into daste land; sse Enhanced rent, claim for vee 324 


Tenura—Parchaser of portion not made party Dees, if binding see 
Taluk m 271 


Tenure, defaulting, uitiis lis landlord, in sxecution of his mone PTER 
subject to rent charge, effect of, see Rent decree, execution of - 29 
Tenure created by document—Alienability—Forfeiture , see Jagir es. 227 
Tenures, protected and unprotected, mixed occa d dd at revenue 
"sale; see Ejectment, suit for ove ees 33a 
Third Judge, decision of, on réforētice Letters. Patent ( 86s) cl. 41; see 
Leave to appeal to Privy Council — ... oo ave 121 
Third Judge, duty of—Cisil Procedure Code | Act V'of 1908), See. 98. 
When there is a reference under section 98 of the Code of Civil Procedure, 
1908, the third Judge should confine himself to a consideration of a point of 
law only. Kunwar Partab füngh v. Bhabuti Singh 
Time, for application, extension of—Frand of execution creditor—Bengal 
` Tenancy Act, Sec. 174, see Sale, setting aride of . 
Time, for filing objection, to award, if can be extendi Limitation Act 
(1877), Sec. s, Sch. II, Art. 158; see Appeal - - 35 
*"Pitle, extinguishment of—Suit, recovery of possession, bar of—Titl, decla- 
ration of ; see Declaratory suit, maintainability of .. 601 
Transfer by unauthorized person who inbe datis aiiea Inat ih 
property transferred —Subsequent transfer—Subsequent. transferee not a 
`~ bona fide purchaser for value without notice— Trausfer of Property Act, 
Sec. 43—Prior mortgages, suit by—Decree against transferor of subse- 
quent transferee—Suit dismissed against seks transferee—Evidence 
Act, Sec, 115 , ate Ejectment, suit ‘for ... - ^ ves 181 
Transfer of case—Criminal Procedure Code (Act y of 1898), Sec. 536—Security 
for keeping peace--Magistrate ‘acting as private arvitrator—Magistrate, if can 
subsequently try. 
Where a Magistrate bas dealt with a dispute between two parties In an informal 
manner as a private arbitrator : 
Held, he should not afterwards deal with the sime dispute between the 
same parties as a Magistrate, as it would be Inconvenient and embarrassing for 
him to do under the strict restrictions of the Procedure Code and the Evidence 
Act and as his previous informal knowledge,must necessarily hamper him at 


every tur Gobinda Ohandra Ray » Gopal Ohandrp Pandit... i5 


B. 
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"Transfer of property Act, Sec 43—Transfer by unauthorised - person, >, 
who subsequently acquired interest in property transferred—Subsequént* z 
transfer—Subsequént transferee nota dona fide purchaser foc value with- 
out notice—Prior mortgagee, suit by—Decree against transferor of subse- 
quent transferee—Suit dismissed against subsequent transferee—E vidence 
Act, Sec 115; see Ejectment, suit for. es 181 


Transfer of property Act, Se., , B9, sisse modes Dieses ‘declaring fra 
personal liability of morg we Coutt-fee, amount AA for, 
refund of Em 133 
Transfer of proparty Act, Soc. 99, ancien dador, when can he paved; 
sse Court-fee, amount deposited for, refund of xs E 133 
Trospasvar—tIdeal possession—Rightful owner ; see Dispossession . - 274 
Trespasser, possession of, when available agalast rightful owner; see ` 
dispossession — ... ^ eM 274 
Trustee—Recenus sils _Dsfaulting CO-9@ M3 purser Purchaser, if trustee for 
other co-owner, t.t] lit) 


Where a revenue sale ts caused by "the default ‘ofa co-owner and the 
property is afterwards purchased at that revenue sale by that co-owner, thore 
may be such rølation, between ths defaulter and his co-ownor as would make it 
right for the Court to treat such asale as made for the benefit of both. 
Faixur Rahman vs. Mimansa Khatun x. ur 
Under-ralyat, if raised to raiyat—Purchase of superior tenure by occupancy 
ralyat—B3:ngal Tenanzy Act (VIU of 1835), Sec. 22,0), before amendment. 
The effect of a purchass by an occupancy ralyat of a superior permanent 
tenure, under section 22(5) of the Bengal Tenancy Act as framed in 1885, is to 
vest the holding in the purchaser, subject to the limitation that the occupancy 
right ceases to exist and an under-raiyat s not raised to the status of a ralyat 
but continues to be an under.raiyat. Akhil Chandra Biswas» Husain 


Ali Sowdagar. 262 
Under-raiyat’s position—Invalid sub-lease by E ET not YA 
sisting after abandonmsat ; zse N on-transferable occupancy holding iie 193 


Under-r&iyati interest, if transferable. 
An interest of an under ralyat is not iss facto transferable. An under- 
ralyat may under certain circumstances acquire a right of occupancy, and if 
he so acquires it, his right is transferable. Akhil Chandra Biswas v 
Husain Ali Sowdager we 26a 
Waters, if part of river—Fishery right—Court/s duty; sre Fishery right - 399 
Will, requisites of; see Hinda Law—Partition 57 
Witnsss, caprcity of, to Seutycjudgs to decide, se Evidence, admis- : 
sibility ra : ^x 582 
Witness, eaialialion df v Court—Procedure to be followed L Court— 
Evidence Act, Sec. 165; see Rateable distribution 646 
Wrongful Act in exercising ilght of fishory—Time, running ON re 
tion Act (1908), Sec 33, see Fishery iight 205 
Zemindari, nature of—Sanad in common form Madras Regulation XXV 
of 1802, see Hindu Law—Succesnon ... E one m 393 
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= 
EE IN CASE OF HXECUTION OF DECREE 
BY CO-SEAREH LANDLORD. 

The period of limitation for execution of decrees for rent 
has been laid down in Art. 6, Schedule III of the Bengal Tenancy 
Act. This article speaks of application for the execution of a 
decree or order made in a suit between landlord and tenant to 
whom the provisions of the Bengal Tenancy Áct are apolicable. 
The psriod of limitation is three years from the date of dacree or 
order ; or where there has been an appeal, from the date of the 
final decree or order of the appellate Court ; ; or where there. has 
been a review of judgment, from the date of the decision passed 
on the review. 

The question now is, whether the decree for rent passed in 
favour of a co-sharer landlord is a decree made in a suit between 
landlord and tenant to whom the provisions of the Bengal 
Tenancy Act are applicable. Before the amendment introduced 
by Act 1 (B. C.) of 1907, the article stood :—" Application for the 
execution of a decree or order made under the Bengal Tenancy 
Act, or any Act repealed by the Bengal Tenancy Act.” On this 
it was held by Banerjee, J., in Kedar Nath Banerjee v. Ardha 
Chunder Roy (1), that such decrees are not rent decrees and the 
provisions of the Bengal Tenancy Act are not applicable in such 
cases. His Lordship based his decision upon the applicability or 
inapplicability of section 188 of the Bengal Tenancy Act as the 
criterion for determining whether the decree is a rent decree or not. 
It has been stated in section 188 that the whole body of landlords 
must be joined in the suit, but asa suit by aco-sharer landlord 
has not been brought by the whole body of landlords, it has been 
laid down-in the case that it is not asuit under the Bengal Tenancy 
Act. That case lays down that a suit by a co-sharer landlord for 
his share of rent is instituted under the general law, and not 
under the Bengal Tenancy Act. But as laid down by their 
Lordships of the Privy Council in Pramada Nath Roy v. Ramani 
Kania Roy (a) a suit for rent, whether it be by the 
entire body of landlords for the entire rent or by the qo-sharer 


(1) (1901) I. L. R. 39 Galo 64; 5 0. W. N. 708. 
(3) 51907) L L. B 85 Calo, 881 P. O, 
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landlord for his share of rent, is not a proceeding under 
the Bengal Tenancy Act. Both classes of suits are instituted 
under the "general law." There are cases like those contem- 
"plated in section 148A and section 158B of the Bengal Tenancy 
Act in which the whole rent is claimed making the other 
co-sharer landlords parties defendants, and this has the special 
sanction in the Bengal Tenancy Act. Buta co-sharer landlord 
claiming his share of rent only is of course proceeding under 
general law, and this he can do, only in case he has got 
separate collection of rent for his share ; thus to create a separate 
tenancy, as it were, with the tenant thus paying him rent. A 
doubt would have arisen that in such cases the provisions of 
general law are applicable, unless such doubt had been dispelled 
by their Lordships of the Privy Council in the case stated 
above. f 
Now after the amendment the article speaks of a decree in a 
suit between landlord and tenant to whom the provisions of the 
Bengal Tenancy Act are applicable, so that it is not necessary to 
ses whether the suit was instituted under the general law or 
under the Bengal Tenancy Act, to make this article applicable, 
but we have to see whether or not the provisions of the Bengal 
Tenancy Act are applicable to the landlords and tenants between 
whom such suit was brought. Thus the rule laid down in the case 
of Kedar Nath v. Ardha Chander (1), can no longer be considered 
as good law. 
_. We have now to see in what case the provisions of the 
Bengal Tenancy Act may be said to be applicable to the land- 
lord and tenant between whom the suit is brought. The 
special provisions of the Bengal Tenancy Act contain amongst 
others, the fact that damages can be claimed under section 68 
and rent for four years can beclaimed under Art. a, Schedule III 
of that Act without being time barred. The claim for interest 
(now at 12j per cent.) under section 67 of that Act is also a 
special feature. Moreover there are many special provisions 
laid down in Chapter XIII of that Act as to the procedure 
to be followed in such suits. Thus in such cases the defen- 
dant cannot file a written statement without the leave of 
the Court. In suits for óasíu rent in which the provisions of 
the Transfer of Property Act are applicable to the landlord 
and tenant, no such provisions are laid down, and the tenant 
defendants can file written statement in Court as of right 
and no leave of the Court is necessary. The learned Judges 


(1) (1901) L L. B, 29 Calo, 54. ` 
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in the case of Æ. B. Dutt v. Gostha Behary Bhutya (1), state in 
the judgment '' so far as we can ascertain from the materials 
before us, there is nothing to indicate that, in that decree, the 
petitioners invoked the application of the provisions of any 
section of the Tenancy Act.” From the facts of the case as appears 
from the report, it seems that the decree-holder petitioner brought 
a suit for rent which was duly decreed. There the suit must 
have been registered as a rent suit, and the defendant must 
have to take leave of the Court to file his written statement, 


if he did appear at all Thus the provisions of the Bengal : 


Tenancy Act are applicable to them, and the case comes under 
Art. 6, Schedule III of that Act. The case of ZAáa&aman: Dasi 
v. Mohendra Nath Dey (3) cannot be distinguished from that 
case as has been done by the learned Judges who decided that 
_ case, but is on all fours with it. The true criterion to deter- 
mine whether a decree bas been made under the Bengal 
Tenancy Act, is, as laid down by Sir Asutosh Mookerjee in 
Thakomont Dassis case, whether it terminates a suit tried 
in accordance with the Act and not whether it is cabable of 
execution under Chapter XIV of the Act. With due deference 
to the learned Judges who decided the case of K. B. Dutt v. 
Gostha Bekary (1) it appears that the case cannot be distinginsted 
from the case of Zkakamon: (2), and the cogent rule laid down 
in that case is applicable to this case also, [The case of K. B. Dutt 
v. Gostha Behary was however doubted and not followed ina 
recent unreported case of Mrityunjoy v. Bholanath (Mis. 93 of 
1913) decided by Mookerjee and Beachcroft JJ. on the I4th 
Apr”, 1913]. 
* SuRENDRA Nats Ray,—Xatwa, 
(1) (1013) 16 0, W. N. 1008. (2) (1909) 10 0, L. J. 468, 


NOTES ON CASES. 
Criminal Procedure Cods, section IIO—Scope of its operation. 





Section 110 of the Criminal Procedure Code is not to be 


restricted in its operation only to such persons as “ reside ” within 
the local limits of the jurisdiction of the Magistrate taking action 
thereunder. The words “ any person within the local limits of his 
(Magistrate’s) jurisdiction” in the section mean any person who 
ts within such limits at the time when the Magistrate takes 
action. The narrower interpretation, supported .as it is by the 
authority of the Calcutta High Court in the case of Kerabor v. 
Queen. impress (1), is rejected as calculated to defeat the *object 
of the section—the prevention of crime. 
^ (1) (1900) 1. L. B, 37 Galo, 398, 





1904, 
L L. R. 86 Mad. 96, 
In re Tangan. 
Bensen $ Boddam JJ. 


da 


1910, 
I. L, B. 86 Mad. 97. 
Bamasaml: Ohettl 
Ponna Padayachi, 
Rakin $ Ayling, JJ. 
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Adversa possession against Morigagor—Efject against Mortgages, 

The view taken in this case that adverse possession by a 
stranger for 12 years of a property subject to a mortgage, not 
only extinguishes the mortgagor’s rights, but also bars the remedy 
of the mortgagee,—even if the latter's right to enforce the 
mortgage against the mortgagor be kept alive, say, by payment of 
interest or acknowledgment,—has been dissented from in a 
later case of the Madras High Court, Parthasarathy Naicken 
v. Lakshmana Naicker (1), a summary of which appears in 
17 C.L. J. 121—135. The last case followed the law laid down 
by Maclean C. J. in Atmadar Mandal v. Makhan Lal Day (a) 
but their Lordships (Abdur Rahim and Ayling JJ.) in the present 
case decline to accept that decision as supported by the authority- 
of Heath v. Pugh (3) and Pugh v. Heath (4), on which Maclean 
C. J. purported to base his view. Say the learned Judges:;—'*A _ 
person who is in adverse possession of land for 12 years acquires 
a title to the land, the rights of the owner of the land being 
extinguished ; and since a mortgage is merely a security for the 
debt and the interest in the land remained in the mortgagor, it is 
difficult to see how the existence of.the mortgage at the time 
adverse possession commenced, can prevent the person in such 
possession acquiring the ownership of the land.” ‘There may 
be cases,” their Lordships add, “in which a person claiming to 
have acquired a title by prescription would acquire it subject to 
the existing mortgage, but that would depend upon whether the 
person in possession intended to acquire an absolute title or only 
a title subject to the rights of the mortgagee.” 

The point is not free from difficulty, and as is well-known, 
has given rise to some divergence of judicial opinion. "Reference 
is made in the present case to the following decisions :—Amemu v. 
Ramakrishna Sastri (5, Prannath Roy Chowdry v. Rookea 
Begum (6), Ram Coomar Sein v. Prosumo Coomar Sein (7), 
Sheoumber Sahoo v. Bhowanesdeen Kulwar (8), and Karan 
Singh v. Bakar AK Khan (9). 

Q) 11911) I, L. B, 85 Mad, 282. 

(3) (1906) I. L. B, 58 Oslo, 1018, 
(8) (1881) 6 Q.B D. 848, 

(4) (1883) 7 A. O. 256. 

(5) (1878) I. L. B. 8 Mad. 226 (320.) 
(8) (1859) 7 Moo, L A. 828 (855.) 

(T) (1884) 1 W. B. 878. 

(8) (1870) 8 N, W. P. H, O. B. 999. 
(9) (1888) I, L. B, 5 AU 1(P. 0) 


Nr 


r 
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Execution of decrees parily for ascertained, partly for unascerlained 
amount—Limitation to run from what date. 

Where a decree of the High Court in a second appeal award- 
ing costs both in the High Court and in the lower appellate 
Court, stated the amount of the costs in the High Court, but left 
the costs in the lower appellate Court to be taxed and determined 
by that Court, it was held (Benson and Sundara Ayyar JJ.) 
that an application for the execution of the whole decree, 
presented more than three years after the date of the decree, but 


“within three years from the date of the ascertainment of the 


costs in the lower appellate Court by that Court, would be within 
time. The contention was that the decree was barred, at any rate 
so far as it related to the costs in the High Court, which were known 
and ascertained at the date of the decree. But their Lordships held 


_ that for purposes of execution the policy of the Limitation Act was 


to treat the decree as a whole, and apply a single starting-point to 
the same. The case might have been different, if the decres itself 
directed different portions of the relief to be rendered at different 
times, Reference was made to Rainuchalan Ayyar v. Venkatrama 
Ayyar (1) and Krishnan v. Nilkantan (a),in support of the principle 
that where a decree is for a sum of money to be ascertained in 
future, limitation runs from the date of such ascertainment,—a 
principle which was held to apply equally to a case where only a 
portion of the decretal amount was left to be ascertained, as here. 
Art. 182 of the Limitation Act was also relied on as throwing 
light on the intention of the Legislature in the matter of execu- 
tion of decrees. The decision was, further, stated to be in accord 
with that of the Privy Council in Haji Ashfag. Husain v. Lala 
Gauri Sahat (3). 


Transfer of decree for execution—Rule of Limitation applicable, 

The proposition is well-established that the law of limitation 
applicable to the execution of a decree depends upon the Court 
which passed the decree, and not upon the Court executing the 
same. TZincowrie v. Debendro (4), Fogemaya v. Thackomont (5) 
and Sambastva v. Panchanada (6). So where a decree passed 
by the Madras Small Cause Court was transmitted for execution 
to tHe City Civil Court, and section 48 of the Code of Civil 
Procedure applied to the latter, but not to the former Court, it 


1) (1906) L L. B. 20 Mad, 46. 

3) (1907) I. L. B, 80 Mad. 248. 

(8) aus 88 L A 37; I, L. B, 88 All, 264;18 0, L. J. 851; 450. W.N. 
0. 

e 1890) I. L, B ae Oslo, 491. 
I, L B, 94 Calo, 478, 


(6) (2908) 17 M. L J, 441; I, I4 B, 81 Mad, 24, 


bu 
1911. 

I. L, B. 88 Mad, 104 
Vydianatha Alyar 
Bubramanla Patter, 
Benson d madera 

Ayyar, JJ. 


1911, 

1, L. B, 38 Mad. 108. 
Sree Krishna Doss 
Alumb! Ammal, 
Sundara Ayyar 
and Ayling, JJ. 


—À 


On 


1911. 
I, L, R, 86 Mad. 181. 


Mira Mohidin 
Bowther 


D 
Nallaperamal Pillai, 
Ayling § Spencer JJ. 
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was held that an application for execution presented in the City 
Civil Court more than 12 years from the date of the decree would 
not be barred under section 48, inasmuch as that section would 
not govern the case. It is obvious that any other rule would — 
lead to anomalous consequences. 


Limitation Act, section «— Period of closing of wrong Court—Not 
to be deducted. 


Where a suit was filed in a wrong Court on the first day the 
Court re-opened after recess, the period of limitation for the suit 
having expired during the recess, and the proper Court in which 
the plaint ought to have been filed and to which the plaint was sub- 
sequently returned to be filed, was not closed during that period, 
it was held, on a question of limitation being raised in the second 
Court, that under section 4 of the Limitation Act the plaintiff was 
not entitled to a deduction of the period during which the wrong 
Court remained closed. The word “Court” in that section, 
though notqualifed by any adjective, must still be taken to mean 
only the “ proper Court" having jurisdiction to entertain the suit, 
and not any other. As the suit here would have been clearly out 
of time, if filed in the right Court onthe day on which it had 
been actually instituted in the wrong one, the result was that the 
suit was dismissed as barred by limitation. 


Under section 14 of the Limitation Act, the plaintiff 
was, of course, held entitled to a deduction of the period 
from the filing of the plaint in the first Court to its re-pre- 
sentation in the second one; and it was, further, held on the 
authority of numerous cases, amongst others the following, that 
the plaintiff could claim the cumulative benefit of the extensions 
granted by more than one section of the Act at the same time, 
provided the same were applicable. Jawahir v. Narain (1), 
Siyadat-un-nissa v. Muhammad (3), Tukaram v. Pandurang (3), 
Saminatha v. Venkatasubba (4), Stlambar v. Ramanadhan (5) and 
Banee v. Haran (6). But all this was of no avail to the plaintiff, 
for, as stated above, section 4 was held not to apply at all. 


(1) (1878) L L B, 1 Al. 644. «4) (1897) T, L, R. 19 All, B42.. 
(2) (1901) L L, B. 25 Bom, 584. (5) (1904) I, L. B, 27 Mad, 31. 
(B) (1910) I. L, B. 88 Mad. 256, (8) (1875) 24 W., B, 405, 


P 





Y 
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“Limitation Act— Revision to High Court not an © appeal a 
within Article 162. 

The question was whether, in a case where an application is 
made to the High Court in its revisional jurisdiction to set aside 
an order or decree of an inferior Court, under section 115 of the 
Code of Civil Procedure, 1908, or section 35 of the Provincial 
Small Cause Courts Act, and the application is dismissed, a fresh 
starting-»oint ia created from the date of the High Court's order 
for the computation of limitation for the execution of the order 
or decree of the lower Court. The question was answered in the 
negative. A revision petition was held not to come within the 
word “appeal” in clause (2) of Art. 182 of the Limitation Act 
(1908). It is held, no doubt, in the cases of Secretary of State v. 
British India Steam Navigation Co. (1) and Harish Chandra 


“Acharjee v. Nawab Bahadur of Moorssidabad (a), that an order 


passed by the High Court in the exercise of its revisional ju-isdic- 
tion under section 115 of the Code of Civil Procedure (or of its 
power of superintendence under section 15 ofthe Charter Act) is 
an order passed on “ appeal." But there the question is decided 
solely with reference to section 39 of the Letters Patent for the 
purposes of an appeal to the Privy Council, whereas the Limitation 
Act obviously contemplates a more restricted interpretation of the 
word " appeal,” witness the division it makes in the first Schedule 
between “ suits,” '! appeals,” and “ applications.” 

Where a revision application is granted (and not dismissed) 
by the High Court, the starting point of limitation is necessarily 
postponed. For, then the High Court either passes a new decree 
or order in gupersession of that of the lower Court, or directs the 
lower Court to amend its order or decree; either of which cases 
is covered by the express language of Article 182 [clause (1) 


or (4).] 


Mitakshara Law—Succession to strichan—Co-wife’s daughter a 
preferential heir to husbena's sapindas. 

This case affirms the right of the daughter ofa co-wife of a 
deceased woman, married in one of the approved forms, to succeed 
to the sindhan property ofthe latter, in preference to a saginda 
of her husband, under the Mitakshara law. It is now well- 
settled that the succession to the st/tdhan estate of a child- 
less woman married in an approved form follows, in default 

: e 


(1) (1911) 18 O. L. J, 668; 15 0, W. N. 878. 
(8) (1911) 18 O. L, J. 90 ; 15 C. W. N, 84°. 
Pd 


Ta 
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Submania Pillai 
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1911, 
I. L, B, 36 Mad. 116, 
Nanja Pillai 
Styabagyathach! 
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J. O, 
[1913] A. O, 819. 
Kılmer 
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British Oolumb!a 

Orchard Lands, 
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Lora Aatnaghien, 
Lord Atkinson, 
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of the husband, the same order as that laid down by'the Mitak- 
shara in regard to the succession to the property of a male dying 
without male descendants. The first in order, therefore; comes the 
wife, f. e, the rival wife of the deceased woman, then the daughter, 
f. &., the step-daughter of the deceased, and so on. The matter is 
discussed with reference to the original texts in a recent judgment 
of the Calcutta High Court by N. R. Chatterjee J., Dæarka Nath 
Ray v. Sarat Chandra Singh Ray (1), where the learned Judge 
points out Colebrooke's mistranslation of the word “ sapinda " 
(in placitum 11, section XI, Chapter IX ofthe Afitakshara) as 
“kinsmen allied by funeral oblations” instead of- as “ kinsmen 
allied by community of corporal particles or by affinity.” — : 


f Relief against Sorfeiture—Agresment for sale— Nop-fayment of 


Burchase-money. pas 


By an agreement for sale, providing for the payment of the 
purchase-money in specified instalments on specified dates, it was 
stipulated that in the event of a default in the payment of any 
one instalment, the agreement was to be null and void and all 
past payments under it absolutely forfeited to the vendor,—time 
being declared to be of the essence of the contract. In an 
action by the vendor to enforce the forfeiture on a default by the 
purchaser, the Judicial Committee ‘held that the stipulation was 
in the nature of a penalty from which the defendant was entitled 
to be relieved, and in the result dismissed the vendor’s claim, and 
decreed the purchaser’s counter-claim for specific performance 
on payment of the purchase-money then due. The case was 
held to come within the ruling in fn re Dagenham (Thames) 
Dock Co., exparte Hulse (a), where the law was thus stated by 
Mellish L. J. :— Where there is a stipulation that if on a certain 
day an agreement remains either wholly or in any part unper- 
formed—in which case the real damage may be either very -large 
or very trifling—there is to be a certain forfeiture incurred, that 
stipulation is to be treated as in the nature of a penalty.” 
The Court will not enforce what is a mere penalty for the 
non-payment of the purchase-money. In the present case, it is 
clear that the penalty, if enforced according to the letter of the 
agreement, would become more and more severe as the 
agreement approached completion, and the money liable to 
confiscation would become larger. 

{1) (1811) I. L. R. 89 Cale 819 ; 15 O. W. N. 1080, ^ 
(8) (f&T5) L. B. 8 Ch. D. 1099, 
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Digest of Indian Case Law ror 1912 by S. Srinivasa 
AIYER, B.A., B.L. MADRAS 1913.—All members of the profession 
must extend a cordial welcome to the new volume of the annual 
Digest by Mr. Aiyer which is characterised by all the excellent 
qualities of its predecessors, namely, conciseness, accuracy and 
lucidity of arrangement and expression. 


The Indian Decisions, Old Series, Vol. VIIL Bencar 
SADAR Dewany ADALAT. Law PariNTING House, MADRAS I9I3.— 
This magnificent series continues to make steady and fairly 
rapid progress. The present volume reproduces the seventh or 
concluding volume of the Report by Macnaghten which covers 
the period 1841-48, as also the first volume of the Sadar Dewany 
Adalat Report for the year 1845. The cases are not merely of 
historical interest ; those on Hindu Law are still of value as 
living authorities, We look forward to the completion of this 
important series the value whereof can hardly be over-estimated. 


The Indian Decisions, New Series, Allahabad, Volume V. 
Law*Printine House, Maneras, 1913.— The fifth volume of this 
series now before us notifies the important fact that the 
Government.has at last consented to the reproduction of the 
matter contained in the Indian Law Reports. This will make it 
possible for the publishers to place the cases before the public 
in the same order as in the original Report. We congratulate 
tbe Government upon its decision and we have no doubt that the 
publishers, with the immense resources at their disposal, will 
make the best use of the permission they have secured and bring 
the Indian Law Reports within the reach of the average 
practitioner. The get up is extremely handsome and the volume 
has really a much better appearance than the original 
Government edition. 
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Sanjiva Rao’s Digest of Privy Council Rulings by C. S. 
SowaANATHA SASTRI, THIRD EDITION. VoruuE I. Law PRINTING 
Hovsg, MADRAS; 1913.—We desire to extend a hearty welcome 

. te the new edition of Mr. Sanjiva Rao’s well-known Digest of 
Privy Council Decisions. The-first edition was published in 1890 
and soon brought the author into prominence as a careful and 
reliable composer of a legal text book. The second edition was . 
published in 1902 and was practically a new work. The third 
“edition will occupy two volumes, each extending over nearly 1300 
pages. Every Privy Council Decision on an appeal from India 
has been analysed and carefully noted down to the year 1912. 
Tne value of the work is enhanced by two circumstances, namely 
first that not merely the principal points but also the ‘important 
dicta contained in the cases have been noted and secondly, that 
references are given to all important decisions in which the 
principle deducible has been applied or explained. We have no 
doubt that.the-new edition will find an even larger measure of 
support from the profession than its predecessors did. 


. 
, 


. All India Century Digest. Crvm, 1811-1912. Vor. VII by , 
-.B. R. Dssar, BARODA, I913.— The seventh volume of the compre- 

hensive Digest by Mr. Desai is now before us. It covers a 

, number of important heads. Amongst which may be mentioned in 

, particular Limitation, Mahomedan Law and Master and Servant. 

We have tested the Digest in many places and have satisfied 

ourselves that the same standard of excellence which we noted 

in the case of previous volume has been well. maintained. The | 

“volume occupies more than 1200 closely printed pages and is 

ee free from errors. - : : 


? Maines Ancient Law by PRATAPCHANDRA SEN GUPTA M.A., 
B.L, M. C. SARKAR'& SONS, 75, Harrison Roap, CALCUTTA, 
1913 — This book professes to be an analysis of the classical work. . 

-of Sir Henry Maine on Ancient Law. The book has been 

-prescribed by the University to be read by students and 
consequently must be subjected to the operation of a commentary 
and an analysis.- Mr. Sen Gupta has done his work well and 
cannot very well be blamed if it is abused by students. A book 

' of this description is useful and unobjectionable if applied for a 

i legitimate purpose, namely, if it is used as-aguide to the original 
work and npt as a substitute therefor, Inthe hope that it--will 
be properly used, we commend it to students, 
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NOTES ON CASES. 


Order of Presidency Small Cause Court under section 195 of 
Criminal Procedure Code— Can. High Court interfere 
on tts Appellate Side ? 


Where an order is made by a Presidency Small Cause Court 


' under section 195 of the Criminal Procedure Code, granting 
"sanction fora prosecution, has the High Court on the Appellate 
'Side jurisdiction to revoke it under clauses (6) and (7) of that 
"section? Clause (7) in sub-clause (c) provides that " where no 


appeal lies, such Court (r.e, the Court granting the sanc'ion) shall 


"be deemed to be subordinate to the principal Court of original 
' jurisdiction within the local limits of whose jurisdiction such- first 
"mentioned Court is situate.” Does this imply: that for the 
'purposes of this section the Presidency Small Cause Court is 


subordinate tothe High Court only as “the principal Court 
of orignal jurisdiction," so that an application for revocation of 
the order for prosecution can be made only to that Court on 
the Original Side? In Calcutta, as is pointed out in Sew Bollock 
Singh v. Ramdhan Bania (1), the practice is to move the 


Original Side of the High Court in such cases. In the present ` 


case, however, the Madras High Court affirms the jurisdiction 


‘of the Criminal appellate Bench of that Court to deal with the 
.matter. The object of clause (7) of section 195, it is said, is . 
.merely to designate the Court to which the application is to be 
.made (or, as is somewhat loosely expressed, to which an 


“ appeal” lies) under that clause, and not to specify the nature 
of the jurisdiction which such Court is to exercise in disposing 
of the matter. Tne effect, therefore, is only to make the High 
Court the proper tribunal in this case, and as the jurisdiction 


* which the Court exercises in dealing with the order of the Small 


Cause Court is clearly appellate and not original, it follows that 
the Criminal: Appellate Bench is competent to deal with the 
matter, 


Hand-writing experi— Value of his evidence. 

.The conviction in this case on a charge of forgery was based 
mainly on the uncorroborated testimony of a hand-writing 
expert, Mr. Charles Hardless, what little of corroborative evidence 
was on the record being of the weakest description. Their 


‘Lordships declined in these circumstances to uphold the 


conviction, and in doing so discussed generally the value to be 
x (1) (1910) I, L, B, 87 Oslo. 714, 


1911. 
L L. R. 86 Mad, 188, - 
Jamna Dom 
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1911, 
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In ro Venkata Bow, 
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Orifis 4 Chamler, 
JJ. 


THH OALOUTTA LAW JOURNAL, (Von, XVIII. 


attached to such expert testimony. Some of the features, of the 


expert’s evidence in this case which ia their Lordships’ opinion 
detracted to some extent from the weight of his testimony, may 
be bricfly referred to. For instance, the expert here was unable 
to point to any such marked peculiarities in the ordinary writing 
of the accused which were reproduced in the forged documents, 
asthe accused would be unable to avoid. Again, the expert, 
in comparing the group of admitted writings with that of the 
disputed ones, knew what the prosecution wished to be proved. 
At the preliminary inquiry he had expressed an opinion tbat 
the documents in question were in the hand-writing of the 
accused, but gave his reasons only at the trial before the Sessions 
Court. Reference was made to the cases of Lalta Prasad vw. 


Emperor (1), Srikant v. King Emperor (2) and Kali Charan v. : 


King Emperor (3), to show how unsafe it is, as a general rule, 
to base a conviction on such expert evidence. 
(1) (1910) 11 Cr. D. J, 114. (2) (1008) 3 All L. J. 444, 
(8) (1910) 6 AIL, L, J. 181 ; 9 Or. L., J. 498, 
Hindu Law— Marriage of a girl without the consent of legal 
guardian— Factum valet. 
This was an interesting case. A Hindu girl of 16 years of 
age was married by her maternal grand-father and maternal 
uncle, The marriage was effected, without force or fraud; 


a 


but against the wishes of her paternal uncle and paternal cousins, - 


These paternal relations, who were the legal guardians of the 
girl, wanted to make a profit by marrying her to a rich but 
one-eyed man. The question arose in these circumstances,, in 
a suit brought by the husband for the restitution 9f conjugal 
rights, whether the marriage was valid. On the findings it was 
doubtful if the relations who gave the girl ia marriage were her 
natural guardians, so that the case could not be brought within 
the rule of law which is pretty well settled, that if a girl is 
married by her natural guardian even without the consent of 
her legal guardian, and the marriage actually takes place, it is 
irrevocable. At the same time there was no authority which 
laid down that the marriage of a girl effected without the consent 
of the legal guardian was invalid. On the other hand, it has 
been held in kuskalchand v. Bai Mani (1), that such consent 
is not of the essence of the marriage. Their Lordships, there- 
fore, felt no hesitation in applying the doctrine of factum vairi 


to this case, and upholding the marriage. 


(1) (1886) I, L. B. 11 Bom, 317, 
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EXTINGUISHMENT OF EASEMENTS BY IMPOS. 
SIBILITY OF USER.* 


Suppose that the owners of Blackacre have a right to use 
a well or wharf situated on Whiteacre. It is manifest that a right 
to pass and repass over Whiteacre to the well or wharf is au 
incident of the easement. Suppose that the wharf is destroyed 
by the act of God or taken by eminent domain ; what is the effect 
on the right to pass and repass ? Suppose that the owner of 
the well wrongfully destroys it, what is the effect, if any, on 
the easement? Or, to put the problem in another way, what 
is the effect of impossibility of user upon an easement? 

An easement is a liberty, privilegé or advantage, without 
profit, which the owner of one parcel of land may have in the 
lands of another. It is a right of land against‘land. It runs with 
the dominant tenement against the servient tenement. Hence 
a true casement has three necessary elements; a parcel of land 
to which it is appurtenaur, the parcel of land which is subject 
thereto, and the right itself, whdtever it may be. It is trué that 
some States permit the creation of 'an easement in gross (1).— 
that is, a right without profit which a given individual may have 
in the lands of another. The ceses supposed, however, will 
apply with equal force to easements in gross, The distinction, 
therefore, between true easements and easements in gross need 
not be- further considered. | 

I: 
sin easement may be appurtenant to the fee (2), or to some 
lesser estate, such as an estate for lifs or years. It may also be 
appurtenant to a particular structure on the land, as distinguished 
from the land itself. Indeed, the right may even be appurtenant 
to a portion of a structure such as the second story of a build- 
ing (3). The distinction between an easement appurtenant to 
the fee, and an easement appurtenant to some lesser estate or 
to.a particular structure is vital. It is clear.that the easement 
can be no greater than that to which it is appurtenant.. If the 
estate to which the easement is appurtenant determines or if 


*- Columbia Law. Review Vol, XIII p. £07, 
a) 14 Gyo, 1140. 

(3) Weis v. Meyer (1891) 55 Ark. 1 

(8) Hain T, Bahor Lodge (1891) Pi Ore. u. 
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* the thidg to which it is appurtenant is destroyed the easement 
must of necessity perish for want of a dominant estate. 


7 In Weis v. Meyer (1) the owners of Lot A. had an easement 
to. land upon Lot B., which touched the Mississippi river. The 
river washed away the dominant tenement. Held, that the ease- 
ment was thereby extinguished, 


In Hofman v. Savage (2) a right of way was appurtenant to 
& dower estate, Held, that the death of the dowager terminated 
the easement, 


In Day v. Walden (3) a right of flowage was appurtenant 
to a particular mill structure. The mill burned. Held, that the - 
casement of flowage determined. 


In tting v. Boston (4) a right of way was appurtenant to 
& particular store. The owner of the dominant tenement pulled 
down this store and erected a new one in its place of exactly 
similar dimensions. Held, that the easement was thereby ended. 


In National Guaranteed Manure Co. v. Donald (5) an ease- 
ment to take water was appurtenant to a particular canal. Held, 
that the right ceased when the canal was filled up. 

In Hahn v. Baker Lodge (6) the plaintiff conveyed to the 
defendant the second story of a certain building with a right of 
way to such second story. The building burned. Held, that 
the right of way determined, 


I 


The nature and extent of the servient estate may vary like 
the nature and extent of the dominant estate. Sometimes the 
` fee itself is made subject to the right of the dominant tenement, 
On the other hand, the servient tenement may be only an estate 
for years (7), or the right may be a limited one such as to main- 
tain a railway ora railroad crossing (8). Again the right may be 
only to use a present existing structure such as wharf (9), a privy 
(10) a well (11) a stairway, a party wall, or a chimney (12). Thus 
the link which binds the dominant to the servient estate may be 
of varying strength or permanence. Destruction of this link, 
like destruction of the dominant tenement or estate, is fatal to 
the easement. y 


(1) (1891) 55 Ark 18. (4) (1909) 301 Mass. 97. 

(3) (1818) 15 Mas. 180. (5) (1859) 4 Hurl. and N, 8, 
(1881) 48 Mich. 878, (8 (an a Ore, 80. 

7 por ^ Mayo (1891) 48 N EE 

8 Tare fi road Cemmissionere um on Mo. 185, 

f) Gelttral, Wharf v. Indis ) 123 Mn ser, 

10 Hanoooh v. Wentworth (Mass. reas) )Meta «4f 


0 ; 
(is Caen « v. Andrews (1877) 128 Mam, 155, ` z ` 
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` Thus in Central Wharf v. India Wharf (1) the destruction , 
of a dock by eminent domain was held to terminate the right to- 
use it or any part of the servient tenement. 

‘In Ballard v. Butler (2) even the wrongful destruction of 
a well was held to have determined the easement to use it. a 

In the same way a right to use a particular stairway ends 
with the destruction of the stairway, even though a similar stair- 
way replaced it, 

Again where two buildings have a mutual easement of 
support in a party wall, destruction of the wall terminates the 
easement and neither party may rebuild the wall without a fresh 
agreement. On the other hand, if the wall be injured, but.not 
destroyed, it may be repaired, though the decisions are conflicting 
as to the effect of destruction of the buildings leaving the wall 
fit for use after repairs. 

ul. ` 

As has been already shown termination of the dcminant or 
of the servient estate ends the easement. In the one case there 
is no estate which can claim the easement ; in the other there is 
no estate on which the right can operate. The same result was 
held to follow where the right was appurtenant to a particular 
structure or a particular structure was servient thereto. Here, 
of course, destruction of the structure did not render user of 
the easement absolutely impossible. A similar structure might 
replace it and user go on precisely as if no accident had occurred. 
But private easements are not favoured by the Courts ‘because 
of their restrictive character. They ran with the land and burden 
it. Consequently the Courts have been very ready to find that the 
parties Intended to restrict the Tight to some particulur structure 
which ultimately would be destroyed and thereby relieve the land 
of what might otherwise be a perpetual servitude, — 

The same tendency is apparent with respect to the incidents 
Of an easement. Thus a right to use a particular structure on 
the servient tenement necessarily includes as an incident a right 
to pass and repass to such structure. -If the particular structure 
be destroyed, as has been shown, the right to use it ceases, But 
the right to pass and repass thereto may have been of consider- 
able incidental benefit to the dominant estate, Yet the incidental 
right is held to cease with the principal right. 

DO In Fresdom v. Norris (3) the town of Freedom had a right 


c 


to pass and repass over the land of Norris to a lanciag on the 


(1) (1878) 133 Mam 5ST- (a (1819) 80 Me 94. y 
$ (5) (1691) 188 QNS, 


. 
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+ White ‘River. Commerce ceased on the White River-and the 
landing was abandoned. Held, that the right to pass and m 
determined. 

In Willard v. Calkoun (1) the plaintiff owned the west third 
of a certain building, the defendant owned the middle third and: 
one Brown the east third. The plaintiff had an easement 
of passage over a stair on Brown's land and through the hall on 
Calhoun's land to the upper floor of his third of the building. 
By certain foreclosure proceedings the right to use the stair was 
lost, but the plaintiff brought a bill in equity to restrain Calhoun 
from obstructing user of Calhoun's hallway. Held, that the right 
to use the hallway determined with the right to use the stair.. 

- In Mussey v. Union Wharf (2) the plaintiff had an easement 

: of passage for vessels over flats to and from bis land. The city 
‘of Portland laid out a street between the plaintiffs land and the 
water which prevented vessels from reaching plaintiff's land. The 
defendant próposed to build a wharf on the flats beyond the 
street. ‘Held, that the plaintiffs easement ceased when the 
street was laid out. . 

In Hancock v. Wentworth (3) the owner of certain premises 
had the privilege of using certain privies on Mill Creek, together 
with a right to pass and repass thereto. The city of Boston laid 
out a street over the land on which thé privies stood and 
destroyed them. The Court in an elaborate dictum intimated 
‘that the incidental right to pass and repass ceased with the 
destruction of the privies. 

In Central Wharf v. India Wharf (4) the defendant, who 
'owned an open dock, granted the plaintiff the use, thereof 
together with free ingress and egress thereto. The deed further 
‘provided that no building should be erected within the bounds 
of the dock. Thereafter the city of Boston constructed a street 
‘between the shore line and the dock and filled up the dock. The 
‘defendant then built on the Jand so filled and the plaintiff brought 
‘an action of-tort for disturbance of his easement. The Court 
held that the construction of the street rendered user of the 
easement impossible and thereby extinguished it; and that the 
‘right ‘of ingress and egress, and also the right to have no building 
erected within the dock were incidents of the principal casement 
and determined therewith. 

Inr Bangs v, Potter (8) the common grantor of plaintif and 


` (Q0) (18869 70 fa, 850. Mass. 1843 8 Mets, us 
3) U1 re: 41 Me. ab 1878) 18 133 , 
TX E 
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: e 
defendant sold certain lots with reference to a plan which reserved 
a strip fourteen feet wide between the lots for a spur-track, The: 
grantees received the fee in this strip subject to the use for the 
track. The use of the spur-track was abandoned but the strip 
: remained open and was used as a way, though not long enough 
to give a prescriptive right to such use, So long as the strip: 
remained open the various lots were benefited by the additional 
- light and air. The defendant built on his part of the fourteen 

foot strip and the plaintiff brought a bill in equity, to restrain 
him. Held, that the easement reserved was for a spur-track only, 
and when this use was abandoned all restriction upon the use of 
the strip ceased, 


In Day v. Walden (1) the plaintiff had a mill to “which was 
appurtenant an easement to maintain a dam for water-power. 
The mill burned, and the defendant (owner of the servient 
tenement) removed the dam whereupon the plaintiff bought'an 
action on the case. Held, that the easement was appurtenant 
to the particular mill structure which burned and ceased 
therewith. 

.' Cooley J. said: “Such a grant, in its enjoyment, is as perma- 
nent only as the creation of which it isan incident, and necessarily 
as unstable. Like the natural phenomenon of the shadow cast by 
a substance, it vanishes when the substance disappears." . 

In Hahn v. Baker Lodge (2) the plaintiff conveyed to the 
defendant the second story of a certain building together with a 
right of ingress and egress thereto. The building burned. Held, 
*that albinterest which the defendant had in the soil determined 
and wish it the right of ingress and egress. 3 


In Southern Ry. Co., v. Memphis (3), the -defendant city 
granted to the plaintiff the right to construct and operate in 
certain streets a single track street railway “by horse or other 
animal power.” After the tracks were laid it was found 
impossible to operate the railway by horse or other animal 
power by reason of the steepness of the grade. For-a time the 
city permitted the plaintiff to use a small dummy engine but 
subsequently withdrew this permission and proposed to tear up 
the tracks, whereupon the plaintiff brought a bill in equity to 
prevent such removal, The bill was dismissed upon the ground 
that-since operation in the prescribed manner was impossible the 
incidental right to maintain the tracks also ceased. Lurtqn, J., said t 

(1) (1881) 48 Mich, 575, 585. (3) (1891) 31 Ore. 8 " 


- (8) (1890) 97 Fed, 819, 831, 
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u ‘That which'is only accessory cannot subsist when thé 
principle right is lost." 

IV. 

An easement to use a particular structure ceases when the 
structure is destroyed. The continuance of the structure is 
really an unexpressed condition of the easement. Contracts 
touching a particular subject matter are subject to a similar con- 
dition, But the condition may happen in various ways. The 
structure may be destroyed by the act of God, by the wrongful 
act of a third party, by eminent domain or by the wrongful act 
of either party to the easement. As has been already shown 
destruction of the structure by the act of God, by eminent - 
domain or9by the act of the owner of the dominant tene- 
ment terminates the easement and its incidents. By analogy 
the same result should be reached where the structure is 
destroyed by the wrongful act of athird party. In all these 
cases the condition has happened without any fault on the part 
of the owner of the servient tenement. While therefore, the 
wrong-doer may be held responsible in damages (1) and com- 
pensation may be obtained in eminent domain proceedings no 
right either in law or in equity continues Against the servient 
tenement. 

Suppose, however, that the servient structure be destroyed 
wrongfully by the owner of the servient tenement. It is still 
true that the condition which terminates the easement has 
happened. Yet it has happened by the wrong of the party 
whose estate is subject to the easement. One case intimates that, 
at law the easement has determined (1). But the rights,of ‘the 
parties in equity seem to be open upon the authorities. 


The question involves several conflicting principles. In the 
first place it is a familiar maxim that a man shall not profit by 
his own wrong, But this maxim would scarcely enable the 
chancellor to decree that the easement should be appurtenant to 
the fee. Such a decree would give the dominant tenement an 
absolute easement instead of a conditional one. Moreover, it 
would by judicial decree make for the parties a bargain which 
they never made for themselves. Cases touching the reforma- 
“ tion of instruments declare that the chaacellor has no power to, 
"make a contract for the parties. It may well be doubted, there- 
fore, whether the Court could properly make such a decree. 


The same argument applies in principal to a dactea which 
(1) Ballard v, Butter (1949) 90 Mo, 94, v 
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would compel the restoration of the structure destroyed." The 
contract of the parties atteched the easement to a particular 
structure. That structure has ceased to exist. No power can 
bring back that particular building. The most that can be done 
is to create a new building which is precisely similar. But the 
parties have not attached the easement to this new building. 
To forgs the connecting link a new bargain is required. True, it 
may be urged that easements are created by prescription. To 
this extent the law does in effect make a contract for the 
parties—upon the somewhat violent fiction that adverse user for 
the prescriptive period is evidence of a lost grant. But this is an 
anomaly which would scarcely warrant the chancellor in making 
a new bargain for the parties. 

Moreover, another principal or rather practice of Courts of 
Chancery pointsto the same result. Equity is very slow to 
assume the burden of superintending the erection of structures. It 
is true that equity ina clear case may compel the removal ofa 
structure. But that isthe converse of the problem here. Moreover 
destruction involves far less superintendence than construction. 
And in this case the construct ion (if ordered) raises problems of 
peculiar nicety since the new building must exactly correspond 
to the old. In one case, it is true, equity, did order the installa- 
tion of a heating apparatus (1). But this case comes very close 
to tha boundary of affirmative relief. It seems likely therefore, 
that this practical consideration would weigh heavily with the 
chancellor, 

„In view of these conflicting principles even a tentative 


prophecy seems of doubtful value. The most that can be said ^ 


is that each case must be rested on its own particular facts, 
If the injury to the plaintif were grest and irreparable, and 
f the Court could efficiently grant relief it may be that- the 
Court would set off the wrong of the defendant against the 
impropriety of making a contract by judicial decree. But if 
damages would subs tantially compensate the plaintiff, the Court 
would have a strong tendency to overlook some inadequacy in 
the relief and leave the plaintiff to his remedy at law. 
In summary then we have the following propositions. 


u 


I. Where an easement is appurtenant to an estate: less | 


than a fee, or where an estate less than a fee is subject to the ease- 
ment, termination of such estate, determines the easement also, 
2. Where an easement is appurtenant to a given structure as 


(1) Jonos Y, Parker (1895) 168 Mam 564 


Se 
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distinguished from the fee, or when a given structure as distin- 


‘guished from the fee is subject toan easement, destruction of 


such structure bythe owner or by the act of God; or by opera- 
‘tion of law, extinguishes the easement. 

3. Where a limited easement for a particular purpose is 
created and user of such easement is either originally impossible, 
or becomes impossible, by the act of God or by operation of law, 
the easement is thereby extinguished. 

4. Where an easement consists of a principal right and 
certain incidents, determination of the principal right determines 
the incidents also even though such incidents, if continued, 
would be beneficial to the dominant estate. 

s. If the owner of the servient tenement should wrongfully 


‘destroy such tenement, the extent to which equity will lend its 


1918, 
I, L. B. 55 AI, 247, 
Ganeshi Lal 
Charan Bingh. 
Grifis $ Chenier 


aid to compel him to restore the tenement and thereby revive 
the easement is still uncertain upon the authorities and must be 
decided in the light of general principles and upon the particular 
circumstances of each case, 
Epwm H. Assort, Jr. 
Boston, 





NOTES ON CASES. 


| Mortgage suit— Omission to tmplead certain persons interested — 


Proportionate Decree. 
The plaintiffs sued for recovery of the whole of the mortgage 
money by sale of the whole of the mortgaged property. The defen- 


:dants were the mortgagors, and some persons who had acquired an 


interest ina share of the mortgaged property by purchase. By an 


oversight the plaintiffs omitted to implead certain other persons 


who bad similarly acquired the remaining share in the property 


:after the mortgage. It was held that the non-joinder of these 


other persons was not fatal to the suit, but that so much of the 
claim should be decreed as was proportionate to the interest of the 


persons who were before the Court. 


1918, 
L L. B. 85 AIL, 260, 
re d 
Patear! Partab 
Narain Singh, 





Indian Registration Act, Section 21— Wrong description of property 
—Mistake in name of tappa. ; 
In a registered mortgage deed comprising several villages, 


one of the villages was described as being in a wrong tappa. 


The names of the pargana and the district in which the village 
was situate were, however, correctly given, and there were other 


"partictlars inthe deed which were sufficient for identification 


of the property. In these circumstances, the Court declined to 
* . 
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`~ hold that the registration of the deed was invalid under section 21 . 
of the Registration Act. That section merely requires that a 
-non-testamentary document relating to immoveable property 
should contain a description of such property sufficient to 

` identify the same. dii 


Suit against Secretary of State—Notice—Crotl Procedure ° 
^ Code, Section 8. $ 

It is held in this case that though the notice under section 80 Lor. 
of the Civil Procedure Code in a suit against the Secretary of Bhola Pop Boy 
State for India in Council need not be signed by all the plaintiffs, Secretary of Btate. 
where there are more than one, [Secretary of State v. Perumal (1)], Meeberjoe and 
the notice must yet state the names, descriptions, and places  Beachoreft JJ. 
‘of residence of all of them. Otherwise the notice will be in- = 
sufficient. It is competent, however, to the Secretary of State 
to waive the notice, and he may be estopped by his conduct 
from pleading the want of notice at a late stage of the trial. 
For the object of the notice under section 80, see Manindra 
Chandra Nandi v. Secretary of State (2). i 


19138, 
T. L, R. 40 Cale, 508. 


Indian Penal Code, Secs. 147, 323— Legali tyof separate 
sentences. l : id 
The legality of separate sentences under sections 147 2ndj323 LL B. M eI. Mm 

of the Indian Penal Code, for rioting and hurt respectively, was Ram Angatha 
questioned in this case on the authority of the Full Bench $ 
decision of Nilmony Poddar v. Quesn Empress (3). It was pointed 
out, however, that that case merely held that such sentences 
wore illegal where it was found that the accused persons indivi- 
dually had not caused hurt, but were guilty of that offence 
under section: 149. Where, on the other hand, it is found, as 
in the present case, that the accused took an individual part 
"in the assault, the cumulative sentences would be legal. For 
authority, vide Mokur Mir v. Queen Empress (4) and Ferasat v. 


Queen Empress (5). 


Application for Review—Res [undicata— Civil Procedure Code, 
section II. 
By a mistake in a deed of compromise which terminated abe 
a partition suit, some property which was meant to be kept as Srish Cuni 
joint property happened to be allotted to certain persons. Plain- Triguna Prasad, 
tiffs applied for a review of judgment to rectify this error, but: 4 eed wad 
were unsuccessful. They then brought the present su for a Okeyman JJ. 


1) 1900) I. L. B. $4 Mad. 979. z 
- (3), (1907) 8 O. L. UM 2 4 T D ETT 135, 
m Y689) I. T. B. 16 Calo, 443. 9 1891) I. L. B, 19 O«lo. 108, 


1918, 


Emperor. 
Bharfuddin and 
Cowe, JJ. 


1918. 
I. D. B. 40 Oalo, 541 


* * 
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1918, 


J. L. R. 40 Valo, 887, — 


Indra Chandra 
v. 
Srish Chandra, 


Oaraduff and 
Beacheroft JJ, 
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declaration that the compromise was erroneous and for a recti- 
fication of the same, The parties to the suit were the same. as 
the parties to the application for review. Tne question arose, 
whether the suit was barred by res judicata. It was held that 
an application for review is not a "suit" within the meaning 
of section 11 of the Civil Procedure Code, and that neither that 
section nor any doctrine of constructive res judicata could rightly 


apply to a case of this kind. Gulab Koer v. Badshah 
Bakadur (1). 


Small Cause Court sutt—Trisd as an ordinary sutt— 
S urisdichon. 
A Munsif invested with Small Cause Court juris 1.tion. tried 
a suit cognizable by a Court of Small Causes in tne ordinary way, 
and not under the summary procedure provided tor tne trial 
of such suits. Would the trial be without jurisdiction ? 
Good sense suggests an answer in the negative, and their 


Lordships also felt no difficulty in answering the question in the 


same way. Forauthority in support of this view, reference may be 
made to Skamkarbkai v. Somabhat (2), where it was held that 
under such circumstances the character of the suit is not altered, 
and the decree in it does not become appealable. 

(1) (1909) 10 O. L. J, 430. (3) (1900) I. L, B. 25 Bom 417. 
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NOTES ON CASES. 
Action Jor Negligence— Malicious Act of a third person—Fletcher 
v. Rylands explained. 

The question in this case was whether in an action for 
negligence plaintiff could recover, where it was found that the 
damage was caused by the malicious act of a third person against 
which precautions would have been inoperative. Plaintiff was 
the tenant of the second floor of a house under the defendant, 
and had his goods damaged by the continuous overflow of 
water from a wash-hand basin in a lavatory situated on the 
third floor. The jury found that this was caused by the 
malicious act of some person in turning on full the water-tap 
and in plugging up the waste-pipe with various articles. The 
only negligence on the part ofthe defendant was found to be 
the omission to provide against accident by placing a lead safe 
under the lavatory for the escaps of overflow water, but it was 
not put to the jury—and there was no finding on the question— 
whether the defendant ought reasonably to have anticipated 
the likelihood of the particular mischievous act which caused 
the damage, so that ic became his duty to take precautions to 
prevent the same. The main argument on behalf of the plaintiff 
consisted in an attempt to bring the case within the principle 
of the well-kaown decision of the House of Lords in Fletcher v. 
Rylands (1). It was clear that on the findings plaintiff could not 
succeed asin an ordinary action of negligence. For, Lo support such 
acause of action, it ought to be shown that the proximate 

* cause of the damage was the negligence of the defendant. Here, 
however, the proximate cause was found to be the malicious act 
of an unknown person. 

On the principle of Fletcher v. Rylands (1) it was contended 
that irrespective of any negligence on the part of the defendant 
or of the malicious act of a third person, defendant would be liable, 
as he owed an absolute duty to the plaintiff to prevent an overflow 
from the basin, however caused. The argument, however, was not 
accepted. ; 

The rule of aw was thus laid down by Blackburn J. in that 
çase:—“ The true rule of law is that the person who, for,his own 

(1) L. B. 8 H. L. 880 ; L. R. 1 Hx. 305. 
* 


* 5. m m 
. 


J. O. 
[1918] 4. C. 308. 
Rickards 
*. 
Lothian 
Per 
Lord Monkton. 
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purpose, brings on his land and collects and keeps there anything 
likely to do mischief if it escapes, must keep it in at his peril; 
and if he does not do so, is prima facis answerable for all the 
damage which is the natural consequence of its escape.” And 
then his Lordship went on to add— "He can excuse himself by 
showing that the escape was owing to the plaintiff's default; or, 
perhaps, that the escape was the consequence of vis major, or 
the act of God; but as nothing of this sort exists here it is un- 
necessary to inquire what excuse would be sufficient." The inquiry 
which wasleft out as unnecessary here came to be made in a 
subsequent case, where the exceptions to the general rule 
indicated by Blackburn J. were discussed and stated more fully. 
Mellish L. J., delivering the judgment of the Court of Exchequer 
Chamber, in Nichols v. Marsiand (1) observed:— “A defendant 
cannot, in our opinion, be properly said to have caused or allowed 
the water to escape, if the act of God or the Queen's enemies was 
the real cause of its escaping without any fault on the part of the 
defendant.” To the same effect were the observations of Kelly 
C. B. in a later case, Box v. $ubb (2): — "The matters complained 
of took place through no default or breach of duty of the defendants, 
but were caused by a stranger over whom and at a spot where 
they had no control It seems to meto be immaterial whether 
this is called vís mayor or the unlawful act of a stranger; it is 
sufficient to say that the defendants bad no means of preventing 
the occurrence." 

Following these authorities, the Judicial Committee felt no 
hesitation in declaringin the present case that the exceptiqn 
to the principle of ZZetcker v. Rylands (3) applies as much to a case 
where the damage is due to "vis mayor or the king's Enemies” as 
where it is due to the malicious act of a third person. 


(1) 2 Ex D. 1. oq 1879, 4 Ex D 76 
(B) L. R- 8 H. ; U, R 1 Bx, 265. 


REVIEWS. 

The Calcutta Improvement Aot. By Bijon Lat MUKHERJEE 
B.L, AND JATINDRANATH GHOSE B. L, R. CAMBRAY AND Co, 
CALCUTTA, 1913.—Tne public will welcome this very handy 
edition of the Calcutta Improvement Act. The text is reproduc- 
ed with brief notes and cross references. The appendix furni- 
. shesthe statement of objects and reasons which indicates the 
purpose of various provisions of the Act. The Act is likely to 


affect a great many persons and this convenient edition is very 


opportune. B 
e * 
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The Transfer of Property Act. By ATULERISHNA Ray, 
B. A, B. L4 VAKIL, Hren Court, CALCUTTA. R. CAMBRAY AND Co. 
CALCUTTA, 1913 —The Transfer of property Act has bean repeat- 
edly annotated and there are in the field many ambitious com- 
mentaries. Yet there is room for a handy edition in which the 
effect of the judicial decisions on the subject is concisely and 
accurately stated. The work before us will meet a recognised 
want. We have here in a comparatively small compass au ade- 
quate commeatary on the Statu'e ia which the effect of the case 
law on ths various sections is admirably stated. There area few 
misprints here and there. but they are usually of no practical 
consequen:e. The arrangement of the notes is logical and the 
work will prove useful to the student as well as to the practi- 
tioner. 


All India Century Digest. Crvm 1811-1912 Bv E. R. 
Dzsan BARODA, 1913.—This great Digest continues to make 
satisfactory progress. The eighth volume now before us con- 
tains the headings from Measure of Damages to Death of Plaintiffs. 
The most important subjects dealt with are Mortgages, Onus of 
Proof, Parties, Partition, Partnership and Plaint. We havs 
tested the work in several places and found the references correct. 
The statements as usual are full and accurate. 





The Indian Decisions. New Series, Allahabad, Volume 
VI. Law Priytine Housg, Mapras, 1913.—Tnis volume gives 
a verbatim and continuous reprint of all the cases contained in 
the Indian Law Reports, Allahabad Series, Vols. X, XI and XII. 
The reprint is in some respects more convenient than even the 
original edition. Tne print is clearer and the index fuller, while 
the volume occupies about one-third of the shelf space. We have 
no doub: that this venture will meet with a cordial welcome from 
all members of the profession. 


The Civil Court Practice and Procedure. Bv Arur 
CHANDRA GANGULI, M. A., B. L., CALCUTTA WEEKLY NOTES OFFICE, 
1913 — The value of this book cannot be judged from its size. 
In a very small compass it gives a considerable amount of valuable 
information on various points of practice and procedure in civil 
Courts. S:udents as well as practitioners, whether young or old, 
will find that a careful study of this book will save them from 
many a pitfall. The Bengali appendix is of special value and the 

. 
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forms are characterised by accuracy and clearaess. The work 
ought to have a large circulation amongst all branches of the 


profession. 


Students’ Guide to the Civil Procedure Code. Bv ALExan- 
DER Kinngy, THACKEB, SPINE AND Co., CALCUTTA, 1913.—The 
great difficulty which our students find when they first try to 
master the Civil Procedure Code is the enormous mass of details 
which are familiar to every practitioner, but are admirably calcu- 
lated to puzzle the novice. Mr. Kinney has done a service to the 
cause of Legal Education by this handy volume in which he gives 
a general outline of the principles of Procedure. The entire sub- 
ject is mapped out with great clearness and we have a statement 
admirably calculated to impress upon the student of Procedure 
every important principle that he can be expected to master. 
We trust the book will be brought to the notice of our students 
by gentlemen engaged in the teaching of law. : 


Guide to our Muffassil Court by P. N. DUTT, M.A. B.L, 
CALCUTTA, 1913.—Mr. Dutt is a Lawyer of extremely varied and 
valuable experience and the work before us bears ample evidence 
of this circumstance. We bave here a clearly written and well- 
arranged statement of the Rules of Practice as they obtained 
in the Muffassil Court. If every practitioner will make a careful 
study of the various points noted herein, there will be less 
chance of capture in a pitfall and ruin to an innocent client. 
References are given everywhere to the authorities, whether 
they are to be found in Statutes, Statutory Rules or in important 
Judicial decisions. The book, as we have said, is of real value, 
not merely to the beginner in practice, but also to more 


experienced persons. ' 


The Indian Decisions, New Series, Calcutta Vols I & II, 
Law PniNTING Housg, Mapras.—These two volumes reproduce 
the first five volumes of the Calcutta Series of the Indian Law 
Reports. This is a verbatim re-print and may be used with as 
much facility as the original edition. But there are two distinct 
advantages in the re-print as references are given to subsequent 
decisions and the index is decidedly an improvement. As regards 
the get-up it is sufficient to say that the volumes are worthy 
of the well-known Madras establishment. 
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look to the origin of the land tenure system. There are 
divergences of opinion amongst the jurists as to its origin, 
and some of these contradict each other. Taking Maine's 
theory of gatria potestas as the basis, the origin of the land 
tenure system in India may be thus traced. In ancient time, 
there was plenty of land, and the population was fixed, so 
that there was not sufficient number of men to hold all the 
land. India, with her vast expanse of land, laid herself bare 
before the population of her soil. The Aryans came with 
their developed civilization, and the modern research unveils 
to us the existence of some sort of civilization amongst the 
non-Aryans also. The inhabitants of India, from a very long 
time, knew the art of cultivation of land. 


in number, some sort of unity must come in, amongst them. 
«Demands for land increased, and people would seek to gather 
land, as much as they can for their necessity, and to keep it in 
their own possession. Thus dispute would arise for holding 
of land, and one man would try bis best to wrench lands from 
the hands of the weaker one, People would thus seek for help to 
protect their own right, and they would very naturally seek for 
such help from their blood relations. Thus it is, that families 
were formed with pater familias as its head. Trace of this 
is to be deduced from the goha or prabara system in India. 
Men belonging to one of such families came to be denominated 
as belonging to one goira, and the gofra-nama is derived from 
some one of the influential paver familias. This family “system, 





ORIGIN OF OOCUPANOY RIGHT IN BENGAL. 
To trace the origin of the right of occupancy, we have to 


Origin based on 


patria potestas, 


Lands being plenty, men looked upon these as res nullius, Laid aa reli: 


They seized upon as much land as they liked, and as much 
as they could cultivate to meet their wants. 


This necessarily did not restrict to the holdiog of one and the 


same piece of land every year. They seized any piece of land 
which each of them found convenient, and cultivated it for 
produce. There wasthus no proprietary right over the land, 
and no idea to the same effect arose till then. 


But fecessity brings in new method. As men increased 
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which developed into clan system, existed in ancient India, 

and some trace of this can be found in some of the aboriginal 

tribes of Chota Nagpur and Ássam. Land became the common 

property of men forming one clan. Tnus from res nullius, land 

came to be considered as res communes. This family or clan 

was a little republic, each individual having no right over any 

particular piece of land, but the land held by one clan, was the 

common property of the men who formed that clan. This 
clan system came to be dwindled into our joint family system 
in later times. There was no idea of rent up till then, and the 

men of the clan cultivated the land and hoarded up the produce 

and used these for their common benefit. In patriarchal family 

system the defendants could not earn anything to their own 

bene&t, and their earnings (peculium) became the property of the 

pater familias. Primitive society was an aggregate of families, ` 
and village communities sprung up with such families as 
units. l 

There being yet plenty of land occupied by each clan, there 
was no dispute amongst the different clans. But soon sych 
dispute arose. This arose, primarily for carrying away girls of one 
clan for being married by men of the other clan. The hostilities 
between one family with another for marriage, is due to the 
idea of marrying outside the family, and which Mr. McLennan 
calls exogamy. This idea still lingers with the Hindus and 
they are forbidden to marry within six degrees from the 
mother’s side and eight degrees from the father’s side. There 
were not men enough to occupy the whole Jand, anda large 
quantity of it remained fallow ; and the similarity of Teutogic 
village system of dividing the lands into mark of the township or 
village, the common-mark or waste, and the arable mark or 
cultivated areas, can be traced in Iodia in these days. Lands do 
not form the property of a single individual, but of the family, 
and the remnant of it is still to be seen in countries governed by 
the Mitakshara law. 

As time went on, one clan developed in number more than 
tbe other. The clan having larger number of inmates would 
naturally like to get more land taken oüt from the hands of the 
other clan to get more procu:e. Moreover, they would try to 
increase the productive power of their own lands. Different 
clans exis'ed side by side and they acted as contending parties, 
carrying on perpetual hostilities. Mr. Mayne says, "in modern 
times, children are a luxury to the rich, and encumbrance to the 
poor. In early ages female offsprings stood in the same position, 
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but male issue was passionately prized. The very existence of a 
tribe, surrounded by enemies, would depend upon the continual 
multiplication of its marks.” Thus male issues were longed for, 
and they were procreated by means, which now-a-days can not 
but be called lust and infamy. Society at that time tolerated if, 
and even “ Kshetraja " sons were recognised as legitimate. 

We have seen that the exigencies of circumstances led the 
clansmen to give attention to the productive power of the toil 
and to the security of their land, as also to the acquisition 
of lands from other clans. There was feud going on, not 
merely between different clans, but between the Aryane and 
the non-Aryans, This sort of feud is traceable in all ancient 
countries. Thus we find in Rome, a continual feud went on 
between the Patricians and the Plebians till in later times 
the Tribune secured to the Plebes a share in the State 
domains, The-same contest in England,in ancient time, was 
found between the Normans and the Saxons, till Agrarian laws 
were framed to protect the later. 

To increase the productive power of the land, special atten- 
tion must be given to cultivation. Up till now, men of each clan 
did all works necessary to keep the machinery of their the then 
republic agoing, and there was no division of labour. But to do 
anything special, one must give special attenticn to it. Thus it 
became necessary for some of the men of each clan to give their 
whole attention to cultivation and to engage themselves in that 
art. In India, we find everything turns hereditary, and generally a 
class of men arose who from generation to generation took to the 
avocation,of cultivating lands. In this manner seed was sown for 
the origin of the Vaisya caste. 

The other necessity of these little communities is to keep 


“their own lands safe in their own hands, and to conquer land 


from other clan's holding and join it with theirs. Perpetual 
hostilities went on amongst these clans and with the non-Aryans. 
This necessitated a certain number of men of each clan, to pay 
exclusive attention to warfare, which in course of time became 
their profession ; and they subsequently became the Kshatrias of 
Indi&. The cultivators produced crops for the whole clan, and 
the produce was appropriated by all the members of the clan. 

As population further increased, clansmen gradually became 
dispersed, and tie of blood amongst them became loose, as it must 
be so generations after. The nearer blood relations are called 
Safindas, and the remgter ones are called Samanodakas, but 
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further on there was practically no tie. Tnus the clan or com- 
munity must divide into its uaits, the families, consisting of those 
men only who were united together by tie of kinship, and the 
land was held by each family according to the distinct portion 
actually under their cultivation. 

Up to this time, military force was necessary for the protec- 
tion of clansmen from external enemies. Butasland became 
more valuible, and population more and more iucreased, some 
families which were originally small, and so held less quantity of 
land than other families, came to be a big one, having large 
number of members. To maintain themselves, they would 
naturally require larger quantity of land than they had. Thus 
iaternal disputes and transfer of land by consensus of parties 
came into being. » 

This internal and external protection was in the hands of 
the military men. Men having powers in their hands came to 
exercise superior authori y. They had the executive authority 
in their hands, and as it. naturally happens, they became the 
rulers of the communities. They exacted a share of the produce 
from the cultivators which varied according to the soil and 
labour necessary to cultivate it, and thus from payment to an 
equal it came to be payment to a superior, inlieu of the protec- 
tion they used to get from such ruler. Manu lays down that 
protection of subjects, gift, Jagya, study and abstinence from all 
sorts of pleasure are the duties of the Kshatrias (1). These 
military families came to be the rulers, and the cultivators and 
the artisans were their subjects. But the rulers were, as we find 
in Maou, devoid of all sorts of pleasure and luxury, andgthe share 
of the produce came to be denominated ray bhag or the king’s 
share, which became rent subsequently. The headman of the 
military family which happened to come to powers came to be 
denominated the king. But the prevailing tendency then was 
to supplant him and his family and to place in his stead the 
family which succeeded in supplanting the former one; and such 
instances abound in the Purans. 


The ownership of land was with the subject, and the King 
was Lo take a certain share in the produce as his revenue. His 
other forms of revenue consisted of taxes on commerce, petty 
traders and shop-keepers, and of a forced service of a day in each 


month by handicraftsmen. The share of the produce was in 
. 


(1) Manu, Ohap, I. Sluka 89 
LI 


Y 


CT 
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times of prosperity one-twelfth ; and in times of distress one- 
eighth, one-sixth (which is the medium), or in great public 
adversity even one-fourth” (1). Manu says, “a field is his who 
clears it of jungle, game is his who has first pierced it" (2). The 
same idea is found in the Digest : '* Wild beasts, birds, fish and all 
animals which live either in the sea, the air, or on the earth, as 
soon as they are taken by any one, immediately become, by the 
law of nations, the property of the captor, for natural reason gives 
to the first occupant that which had no previous owner" (3). The 
same idea was expressed by the great Prophet of Arabia when he 
laid down that whoever cultivates waste lands does thereby 
acquire property in them (4). Sayana says “the soil is the 
common property of all and they through their own efforts enjoy 
the fruits thereof, Therefore it follows that though pieces of land 
belonging to particular individuals may be given away, the earth 
cannot be given away (even by the king) (5). Seton Karr, J. 
in Thakurans Dassi v. Bisweswar Mukerji (6) recognised the 
right of the raiyats, according to Hindu law, to beneficial interest 
in the soil. The same view was expressed by Turner, C. J., 
in Secretary of State v. Vira Rayan (7), who observes that accord- 
ing to what may be termed the Hiudu common law, a right co the 
possession of land is acquired by the first person who makes a 
beneficial use of the soil. - : 

Hankering for supremacy is the natural human instinct. 
The king who rose into power and had enough military force 


3ls 


Subordinate Kings, 
Intermediate ten- 


at his back would naturally seek to subdue other kings, and %°Y- 


when his territories became too big for being supervised by him 
alone, he kept the conquered King in his own domain, settling 
only some revenue on him. He continued to rule in his own 
territories subject to the payment of revenue to his conquerer, 
"whom he acknowledged as his liege lord. These superior 
kings were called Raja-chakrabarties, and they at times, held 
Rajasuya Jogya, in which all the subordinate Kings were invited 
to join and to do homage to the superior King. Thus an inter- 
mediate tenancy came into being. This is somewhat like the 
feudal tenure of England. Mr. Field in his Landholding (8) 
draws the origin of tenancy in Rome from the luxurious habits 
ofthe Romans which led them to let out their lands to tenants, 


(1) Field on Lend holding (3nd Ed ) p 418. 

(9) Manu, Ohap 1X. V 4t, (B) Digest, Ohap, XLI, 11. 

(4) See Mitra's Land Law of Bengal p. 8 

(5) Narzamala Vistara, p, 858 quoted in Mitra's Tand Law of Bengal p. 5, 

(8) 8 W.R Act. X, 39 at p. 76 (T) T, L B. 9 Mad, 175 at p. 178, 
e) P 5 18n Ed,) 
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who paid rent either in money or by delivering a fixed 
portion of the produce. Some of the writers are inclined to 
apply the same doctrine to India also, saying that the Aryans 
let out lands to non-Aryans for cultivation. But this is 
borne} out by history. The non-Aryans were never classed 
above the Sudras, and Manu lays down (1) that slavery is 
their avocation, Cultivation of soil is the duty of Vaisayas, 
and the non-Aryans not being Vaisayas, cannot hold the land 
as tenants having right to the soil. 


With the advancement of civilization complicacies in land 
tenure system came in. This has been depicted by Mr. Justice 
Campbell in his judgment in the case of Thakurani Dass: v. 
Bisweswar Mukerji (2) known as the Great Rent Case, in the 
following way ; “ The primitive state of society, which gave the 
first occupier a right to continue in occupation and no more. 
could not last long. Complications must necessarily arise and 
did as a matter of fact arise, and Hindu sages had to grapple 
with the relation which the ever-developed state of things 
required them to deal with. Thus from ancient Codes, as we 
come to the later ones, we find more complicated rules of land 
tenure are laid down. The Code of Parasara is the latest Code, 


and it was made for the Kali age, while the Code of Narada l 


is of compartively later origin. In both these Codes the relation 
of landlord and tenant is copiously dealt with. The land was with 
the subject and the king had right only to take a share of the 
produce for the protection he used to give to such tenants. 


The Mahomedan conquerors had a system of government, 
in some respect similar to this. They used to take scme revenue 
out of the produce of the soil. The first systematic attempt to 
commute the produce rent into money rent is to be found in the 
Instituties of Timur. But this method proving inefficacious, 
fresh assessment was made in the reign of Akbar by Todor Mal 
and Man Singh. It appears that the average produce of the 
bigha of land of each description was ascertained, and the 
Government share was then calculated, one-third being the 
full demand, and deduction being made for fallows, occassional 
inundations and draughts, inferior soils, &c. The average dues of 
the State (in grain) being thus ascertained, the grain rates 
were converted into money on an average of the price currents 
of the pineteen previous years, and the rates so obtained were 


(1) Mann, Ohap I, 91, (a) 3 W. R Act X, 90. 
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calculated on the land of each raiyat (1). Ayani Akbari states 
that husbandman had his choice to pay the revenue either in 
ready money or by tn&Au? bhaoli. 

Rent or revenue was calculated from the tenants direct, 
either by paid officers of the Government or through the medium 
of zamindars, who were engaged by the Government to collect 
such rent either on a certain percentage of commission on the 
net collection made, or ona certain quantity of rent-free land 
being given to them as cost of their labour. Such rent-free 
lands were called sankar lands. The zamindars were mere 
farmers of land, and they had noright to the soil. Thus they 
came into being after the Mahomedan conquest. 

Leaving aside the historical facts about oppressions of raiyats 
by the zemindars for exactions of illegal cesses or abwads, ve see 
that the same state of things continued even after the acquisition 
of the Dewani by the East India Company. The Regule'ions 
made before the Permanent Settlement, reveal to us that rents 
were settled, from time to time, with reference to the produce 
oftheland. 4A certain share of the produce per bigha was made 
payable to the Government and the rest was kept with the 
raiyat. The Government settled with the zamindars for the 
collection of rent, sometimes quinquinnially, but generally 
annually. The zamindar, according to the preamble of Regula- 
tion II of 1793. after deducting the expenses of collection, 
paid over ten-elevenths of the net rent as revenue to Govern- 
ment retaining the remaining one-eleventh as his zamindari profits. 
Again the preamble of Regulation XIX of 1793 lays down that 
by.the ancient law of the country, the ruling power was entitled to 
a certain portion of the produce of every bigha of Jand (demanded 
in money or in kind according to local custom), unless it transfers 
its rights thereto for a term or in perpetuity, or limit the 
"public demand upon the whole of the land belonging <:o an 
individual, leaving it to him to appropriate to his cwn use the 
difference between the value of such portion of the produce and 
the sum payable to the public while he continued to discharge 
the latter. 

The periodical settlement with the zamindars for the collec- 
tion of rent from raiyats were made permanent by Regulation I 
of 1793 and it enjoined (by section 4) ‘ that they aud their heirs 
and lawful successors will be allowed to hold their estates at such 
assessment for ever.’ This Regulation, however, did not give tQ 

(1) 8 W, Rọ Aot X. 99 (65) i 
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the zamindar any absolute proprietary right over theland. They 
were enjoined "to conduct themselves with good faith and 
moderation towards their dependant talugdars and raiyats." 
By Regulation VIII of 1793, undue exactions from them were 
prohibited. By section 60 of the same Regulation it is provided 
that the pattah of kkoodkashi raiyats are not to be cancelled, 
unleas it is proved that rent paid by them within the last 
three years was reduced below the niri&Aóundy of the pergaunah. 

Proprietary right was given to the zamindars by Regulations 
XTX and XLIV of 1793, and it was enjoined that “the zamindar 
is to appropriate to his own uss the difference between ths value 
of the proportion of the annual produce of every bigha of land 
which formed the unalterable due of Government according to 
the ancient and established usage of the country, and the same 
payable to the public.” It further laid down that the zemindars 
will not be liable to be ejected from their estates, but that on 
failure to pay the revenue assessed on them, their estates, or 
portions of them sufficient to meet Government demand, will ba 
brought to sale. 

Though the permanent right to collect rent from tenants 
was given to the zemindars, yet the Government kept in its own 
hand the right to the make laws for the protection of the 
cultivators and for their well-being. This reservation was kept 
in Regulation I of 1793 at the time of the Permanent Ssttlement. 
The raiyats were divided into Ahudhasht or resident and pykastor 
non-resident, at the time of the Decennial Settlement. KAudkashi 
raiyats are raiyats cultivating the land of their own village, or 
the village in which they reside (1). I cannot accept the 
explanation of that term as literate, as given ine Wilson’s 
Glossary. (2). There the term AAudkasht raiyat has been des- 
cribed as “acultivator of his own hereditary land,” as contradistin- 


guished from the land of his own village, though subsequently it / 


acquired that import. This explanation of Wilson cannot stand, 
when taken into consideration with its antithesis,the pydast raiyat. 
Series of sale laws, beginning from Regulation VIII of 1819, lay 
down that purchasers at' revenue sale shall not be entitled to 
eject a &&udkash? raiyat or resident and hereditary cultivator. 
Thus, though the zamindars came to possess a proprietary right in 


the land, they cannot do away with the right of AAnudkasht raiyat. 


Savigny says that proprietary rights are acquired by “adverse 
possession ripened by prescription." Regulation XI of 182a 
made distinction between &Ard&asAt raiyats who were in existence 


(1) Field's Landholding (20d ED.) p. 438 @ (8 Co). 987. 
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before the Settlement, and those who originated subsequent 
thereto. Those who were in existence before the settlement, 
Were owners of the land, and they acquired proprietary right in. 
thesame. The Regulations XIX and XLIV of 1703 gave the 
proprietary: right to the zamindar. Applying the doctrine of 
factum valet, it seems that the fact, that the: AAudkashi raiyats 
had right in the land, cannot be altered by thetext of the Regula- 
tions XIX and XLIV of 1793. Thus the &Audkash4 raiyats had 
right in the land and is not a mere tenant-at-will, liable to 
eviction with the destructioa of the right of the zamindar on it. 
Mr. Field in his report of the rent commission states “TI 
think that the law on this point before Act X was not certain, 
and that the task of restoring that law is now almost an 
impossible one. The village community, if it ever existed in 
lower Bengal, has long been broken up, and the definition of a 
village would raise insuperable difficulties.. Doubtless this was 
felt by the framers of Act X of 1859, and influenced them to 
abandon the element “residence in the. village.’ The effect. 
of this was to extend privilege and protection to the pyéasts,. 
and the selection of 12 years as necessary period of prescription, 
for occupancy did not of.itself cut down the rights ‘of any; 
bhudkashi According to the Hindu and. Mahomedan- latws, 
a title to property is acquired by 12 year's user, which Trevor Ja 
in the Great Rent case, calls a right created by "negative 
prescription." The same learned Judge states further " hence 
the doctrine which has obtained, that AAudéashkt raiyat in 
possession for 12 years before the settlement were under no 
circumst3nces, not even on a sale for arrears of revenue, liable 
either'to enhancement of rent or eviction from their. holding, 
so long as they paid the rents which they had all along. paid," 
The nature ofthe occupancy tenure of the raiyats before the: 
passing of Act X of 1859 has thus been described by Rt. Hon'ble: 
H. Mackenzie in his evidence before the Select Committee. of the, 
House of Commons in 1832. ‘ They may be generally described. 
as cultivators possessing a fixed hereditary right of occupancy 
in the fields cultivated by them, or at their risk and charge; 
their tenure being independent of any known contract, originating 
probably in the mere act of settlement and tillage; and the 
engagements between them and the zamindar or (in the absence 
o middle man) the Government Officers serving, when any 
formal engagements are intercharged, not to create the, holding, 
but to define the amount to be paid on account of it. They 
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cannot justly be ousted so long as they pay the amount of value 
demandable from them; that being determined by local usage, 
sometimes by fixed money rates or at rates varying with the 
quantity of the land, or the nature of the crop grown—sometimes 
by the delivery of a fixed share of the grain produced—3ometimes 
by estimate and valuation of the same—sometimes by other 
rules ; and what they so pay is in all cases distinctly regarded 
as the Government revenue or rent, whether assignsd to an 
individual or not, in one depending on the mere will and pleasure 
of another, 

Mr, Justice Campbell, in the Great Rent case lays down 
"jt would seem to be assumed that the old raiyats and their 
descendants never had very high rights, that, whatever they 
were, they had for the most part died out; that the occupancy 
raiyats of Act X of 1859 are, as a boly, the creation of that 
Act; and occupancy tenures must be treated as so created for 
the first time, and the Act continued' as if it merely conferred 
certain limited tenant rights upon those who before held as 
tenant-at-will.” Thus two opinions prevailed as to the origin 
of the occupancy raiyats. One school is of opinion that im- 
memorial custom of the.country gave’ rights of occupancy to all 
resident raiyats of the village who had in the earlier Jaws and 
regulations been vaguely styled kAudkasht or kadimi. The 
representatives of the opposite school are of opinion that 
occupancy raiyats are the creation of Act X of 1859. From 
what has been said before, it is seen that a certain class of tenants 
kept in themselves the right to the soil which does not 
extinguish with the extinction of the right of the zamindats. 
Act Xof 1859 (by section 6) conferred right of oc cupancy by 
12 years’ possession. Of course that statutory provision conferred 
their right upon £y£&asts also who fulfilled the conditions of the 
law laid down by that section. Ic is the customery right which 
originated the occupancy raiyats, though its scope was extended 
by the operation of section 6 of Act X-of 1859. 


Katwa. : SungNDRANATH Ray. 
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Criminal Procedure Code (Act Vof 1898 ), Sec. 35 (3)9- Concurrent 
SUntences not individually appealable—Aggregate of Sentences 
—Right of Appeal, if can be questioned, after admission of 
appeal, 

"The question in this appeal was whether an seus who 
had béen sentenced to concurrent terms of imprisonment, not 
one of which was individually appealable, had a right of appeal 
against them collectively. The view was taken in a Tecent case 
Abdul Khalek y. King Emperor (1) by Holmwood and Imam JJ, 
that for the purposes of appeal, concurrent’ sentences must be 
taken inthe aggregate. In a later case, however, Suknandan 


1918. 

1. L. B. 40 Calo, ‘eat. 
dais Sheikh - 
Emperor. 
Ooze and. oe 


Singh v. King Emperor (2), one of these learned Judges (Imam J). 


sitting with Carnduff J. seemed to have changed his opinion. 
It was pointed out there that the word “aggregate” in sub- 
section (3) of section 35 of the Criminal Procedure Code of 1898 
connotes the combined effect of the different sentences passed. 
In the present casé their Lordships Coxe and N. R. Chatterjea JJ. 
accepted this later view, and declined to. follow the earlier 
decision. 

There was another point in this” case. The Sesion Judge 
to whom the ‘appeal was presented ‘admitted it and sent for the 
records." The appeal, however, came to be heard during the 
vacation by another Judge who, being of opinion that no appeal 
lay,‘ declined to` pass any final orders himself and left the case 
tobe disposed of by the said Sessions Judge on his return, 
The Sessions Judge held that the judgment | of the vacation 
judge was final. On an argument being raised in fhe "High 
Court that the Sessions Judge having once admitted the appeal, 
it wax not open to the trying Judge afterwards to hold .that. no 
appeal lay, their. Lordships held that even in the absence of 
any provision in the Criminal Procedure Code for. admitting 
appéals the^mere fact of ‘admission would not preclude the 
Court from dealing subsequently with’ the question of ihe 
competency of the apes. [t will or noted that a similar rule 


x (1918) 17 0. W. N. [XC (915) 11 0. LJ goa. 
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was laid down in a recent case for Civil Appeals. Vrismadev 
Das v. Sita Nath (1), a short note of which appears in 17 C. L. 
J. 65n.] 


Indian Penal Code, Sec. 499—Defamation— English doctrine of 
| absolute brivilege— If applicable in Inata. 


This was a reference to the Full Bench made by Sundara 
Ayyar and Phillips JJ, the question referred being formulated 
in these terms :— ] 

"Is the statement of a person charged with an offence in 
answer to a question by the Court trying him, “what have you 
to, say ?" an absolutely privileged statement, so as to make 
him not liable to be punished for an offence under section 499, 
Indian Penal Code, in respect of the statement?” Upon the 
findings it was clear that the statement in question could not 
be brought under any of the exceptions to section 499, but 
there could be no question that under the English Common Law, 
if applicable, the statement would be absolutely privileged as 
made in the course of a judicial proceeding. The question, conse- 
quently, arose, whether the Eoglish doctrine could be extended 
in it$ application to this country, or the law of defamation for 
this country must be taken to be exhaustively laid down in 
section 499 of the Indian Penal Code, so that the only protection 
to witnesses and parties to a judicial proceeding is to be sought 
within the four corners of the Indian enactment. The English 
law is, it is to be noted very much wider than the Indian law, and is 
thus stated by Lopez J. in Royal Aquarium amd Summer and 
Winter Garden Society v. Parkinson (2) :—" The authorities 
established beyond all question this:—that neither party, 
witness, counsel, jury nor Judge can be put to answer civilly or 
criminally for words spoken in office ; that no action for libel or 
slander lies, whether against judges, counsel, witnesses or parties, 
for words written or spoken in the course of any proceeding 
before any Court recognised by law, and this though the words 
written or spoken were written or spoken maliciously, without 
any justification or excuse, and from personal ill-will and anger 
against the person defamed.” E 

The Full Bench held that though the English doctrine of 
absolute privilege is not expressly recognised in sectlon 499, it 
does not necessarily follow that the Legislature intended to 
exclude its application from the law of defamation in India, 

( (1d) 1, L R, 40 Oale, LS (2) = Q B. 481 (at P 451) 
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The provisions of the Indian law are mainly based on the 
English law of defamation, and it is only where the Legislature 
here intended to depart from the English law, that they made 
their intention clear by express enactment. 
that the exceptions to section 499 correspond only tothe classes 
of qualiied privilege in English law, and there is no reference 
in the Indian Penal Code to the cases of absolute privilege, or 
even of qualified privilege in connection with judicial proceed- 
the law of England. The legitimate 
inference to be drawn from this, according to the Full Bench, 
is that the Legislature in introducing the English Law into this 
country could not have intended to exclude that portion of it 
which relates to absolute privilege. 


It will be noted 


Their Lordships, further, pointed out the anomalous results 


which would follow, if the question of privilege had to be 
determined solely with reference to the provisions of section 499 
of the Indian Penal Code. 


As regards the authorities, the trend of decisions in the 


Dawan Singh v. 


Madras and the Bombay High Courts is in favour of the doctrine 
of absolute privilege; that in the Allahabad and Calcutta High 
Courts against it. The following cases, amongst others, are 
referred to by their Lordships:—[Madras] Murugesa Pillai v. 
Papathi Ammal (1), Nadu Gounden v. Nadu Gounden (a), 
Manjaya v. Sesha Shetti (3), Hayes v. Christian (4), In the matter 
of Alraja Naidu (5), Pachaiperumal Chettiar v. Dasi Thangam (6), 
Pudmarasu Pantulu v. Venkatramana Atyar (7) Adapala v. 
Rabala 8); [Calcutta] Golap Fan v. Bhola Nath (9), Queen v. 
Pirsoram Doss (10), Augada Ram v. Nemai Chand (11); 
[Bombay] Wathji Muleskvar v. Lalbhat Ravidat (12), Empress v. 
Babaji (13) In re Nagarjt (14) ; [Allahabad] Abdul Hakim v. 
«Ze Chandar (15), 
Emperor v. Ganga Prasad (17),-and Jsrt Prasad v. 
Singh (18). 


Mahip Singh (16), 
Umrao 


The Calcutta High Court was called upon in a recent case 


(1) (1397) 1 Weir's Or, Ratings 613. 
(3) 11889) 1 Wetr’s Or, Bulings 589. 


(8) .1888) I. L. R. 11 Mad, 477. 
(4) (1802) T. L. B, 15 Mad. 414, 
(5) (1907) I. L. B, 80 Mad, 932, 
(6) (1908, I. L. E, 31 Mad. 400. 
(7) (1909) 19 AL L. J. 217. 

(8) (1910) M. W. N. 155. 


(Q (1911) L L, B, 58 Calg? 850. 


to decide the same point as was before the Madras Full Bench. 


(10) (1865) 8. W B. (Or. Ba db. . 
(11) (1896) L L. B, 23 Calo, 867. , 
(13) (1890) I L. B. 14 Bom. 97, 
(13) (1898) L L. R. 17 Bom. 137 
(14) (1895) L. L. B 19 Bom. 810, 
(15) 1881) I. L. B. 8 AIL 816. 
(16) (1888) L, L B. 10 ALP 425. 
(17) (1907) I. L. R, 29 All 685 
(18) (1900) I, L, B, 93 All, 234. 
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There a defamatory statement was made by an accused, against 
whom a trial was pending in a Criminal Court, in a petition to 
the District Magistrate for a transfer of the case, and it was 
found that the statement was made in bad faith, The conten- 
tion on behalf of the accused was that the statement was protected 
by the English Common Law doctrine of absolute privilege. 
Their Lordships held “both on principle and authority”, that 
in Bengal there was no absolute privilege for a statement -like 
that under consideration, when made in bad faith. The Madras- 
Full Bench case above referred to, which was at the time reported 
only ira non-official report, was cited in argument, but the 
learned Judges expressed their inability to follow that decision. 





Cous t-fee—Suit for declaration with consequential relief — Valuation. 


In a suit for a declaration that a decreé amounting to 
Rs. 2,794-14 3 was forged, fraudulent, inoperative aud unfit for — 
execution, and also for a declaration that the family ‘property 
valued at Rs, 7,000 was not liable Lo be sold in execution of that 
decree, (with an alternative prayer that if the whole of the 
property could not be released, the plaintiff's share might be 
released),—the plaintiff paid Couit-fee ten times the Govern- 
ment revenué payable on the land worth Rs. 7;000,—basirig his 
claim to do that on the provisions of section 7, sub-section V 
of the Court- Fees Act. It was held that that sub-section did not 
apply, ; as this was not a suit for possession of land, buta suit for 
a declaration with consequential relief, for which ad valorem 
fee was payable on the value of the relief claimed, The real: value 


of the reliefs claimed here was held to be Rs. 2,794 and odd, the 
‘value of the decree sought to be declared inoperative, and not* 


Rs. 7,000, the value of the whole property. Where it is shown 
on the face of the plaint that the value put on the relief by 
the plaintiff is too small, it is not only open to the Court but 
its duty to see that proper value is put. ʻA plaintiff, again, 
cannot value his suit for the-purpose of Court-fee and for that 
of jurisdiction at different amounts, 


[See, in this connection, Raj Krishna Dey v. Bebin Bekary 
Dey (1) where the question is fully discussed]. 


(1) (4913) 1. L B. 40 Calo. 346; 18 0. L J 194. 
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Sanction for prosecution—Second sanction—Criminal Procedure 
^. "Code (‘Act V of 1908), section 195. 

D brought’a-suit for money on a bond in the Calcutta Small 
Cause Court against L. * Tne bond was found to be forged and the 
suit dismissed. Thereupon L applied for and obtained a'sanction 
from that Court for the- prosecution of D under section 471 
Indian Penal Códe ; and proceedings were instituted by. him in the 
Court of the Chief Presidency Magistrate. D moved the High 
Court to set asidethe sanction, and obtained an interim stay 
of the criminal proceedings, but his application was' ultimately 
rejected, WhilG the case was pending in the Criminal Court, 
L applied to the Small Cause: Court to pass a formal order of 
sanction in the manner prescribed by law, and the Court granted 
the application. "Thereafter L applied to the Chief Presidency 
Magistrate to withdraw tbe case previously instituted by 
him and then pending against D, with liberty to apply. for 
fresh process, whereupon the Magistrate passed the order :— 
`u Summons withdrawn. . Application dismissed." On the 
same date on which this order was passed, L applied for fresh 
process against D on the basis: of the second order of sanction 
passed by the Small Cause Court. z 

Upon these facts, the question arose whether this sécond 
order of the Small Cause Court was passed with jurisdiction. 

' Their Lordships held that the order did not amount to a 
second sanction, tbat in fact there could be no second sanction ; 
but that where there were two orders, as in this case, purporting 
to grant sanction to the same prosecution, the subsequent order 
rust be taken to be nothing more than a repetition of the first 
and thaf the period of limitation would run from the date of 
the first order. 


Construction of statute—Functions of the Court and of the 
Legislature distinguished. f 

Some very pregnant observations are made by their Lordships 
in this case as to the function of a Court in construing an enact- 
ment (or a written instrumment). The particular enactment which 
called for interpretation here was section 4, sub-section 1 of the 
Trades Disputes Act, 1906 (6 Edw. 7, C. 47), which provided that 
“an action against a trade-union...... in respect of any tortious 
act alleged to have been committed by or on behalf of the trade 
union shall not be entertained by any Court." The plaintiffs, who 
commenced this action against the defendants, admittedby a trade- 
union, for damages for eonspiracy to libel and for libel, contended 
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that the immunity conferred by the above sub-section extended only 
to actions in respect of acts done in contemplation or furtherance 
of a trade dispute; while on the other hand, the defendants 
contended that the sub-section was quite general in its applica- 
tion, so that the present action, though only an ordinary action 
of tort, was incompetent against them. The Trades Disputes 
Act, 1906, was admittedly passed after the decision of the 
House of Lords in Taf Vale Ry. Co. v. Amalgamated Society of 
Ratlway Servants (1), where it was held that a registered trade 
union might be sued in its registered name, as if it were a 
corporation, and also that a trade union, whether registered or 
not, could be sued in a representative action at common law, 
ifthe persons selected as defendants were persons who might 
fairly be taken to represent the union. This decision:gave rise to 
keen controversy at the time, it being maintained on the one hand 
that it merely imposed on trade unions the legal liability which 
ought to accompany the immense powers with which they were 


vested, and on the other that it exposed these bodies to perils , 


which must cripple their usefulness. 

_ Ja interpreting the section of the Act in question in this 
case, their Lordships were met with suggestions as to the merits 
of these conflicting views and as to the reasonableness of pre- 
suming that the Legislature was acting with one or other of 
these views in its mind. Their Lordships, however, refused to 
be guided by any such considerations, as being beyond the 
legitimate scope of the function of a Court of justice in cons- 
truing a statute, For it.is "the universal rule," as Lord 
Wensleydale observed in Grey v. Parson (2) that in construimg 
statutes and written instruments, “the grammatical and*ordinary 
sense of the words is to be adhered to, unless that would lead to 
some absurdity, or some repugnance or inconsistency with the 
rest of the instrument, in which case the grammatical and 
ordinary sense of the words may be modified, so as to avoid that 


absurdity and inconsistency, but no further." This is indeed a - 


fundamental canon of construction, which has been affirmed and 
re-affirmed in numerous cases and variously described as " a rule of 
common sense as strong as can be,” as “ acardinal rule,” “a golden 
rule ;? or as * the most general of rules of great utility." 

In once more emphasising the same rule in the present case 
—observed the Lord Chancellor :—“ For my own part, I do 
not propose to speculate on what the motive of Parliament was. 
The topic is one on which Judges cannot profitably or properly 

(1) (1910)-A. O. 428, (3) (1867) 6 & L. 0, 81 (108). 
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enter. Their province is the very different one of construing 
the language in which the Legislature has finally expressed ils 
conclusions, and if they undertake the other province which 
belongs to those who in making the laws, have to endeavour to 
interprét the desire of the country, they are in danger of gning 
astray in a labyrinth to the character of which they have no 
sufficient guide." 


Again :—" I think that it would not only be beyond the 
functions of a Court of Justice to presume that the Legislature 
could not when it passed the Act have intended to go as far as 
the plain words used say, but that if Judges could speculate as 
to its intentions, they would probably speculate wrongly." 


Equally emphatic was the language of Lord Macnaghten :— 
* Some people may think the policy of the Act unwise and even 
dangerous to the community. Some may think it at variance 
with principles which haveloag been held sacred. But a judi- 
cial tribunal has nothing to d» with the policy of any Act which 
it may be called upon to interpret. That may be a matter 
for private judgement. The duty of the Court, and its only 
duty, is to expound the language of the Act in accordance’ with 
the settled rules of construction. It is, I apprehend, as unwise 
as it is unprofitable to cavil at the policy of an Act of Parliament, 
or to pass a covert censure on the Legislature." 


To the same effect was the observation of Lord Atkinson :— 
“But, as Lord Halsbury laid down in Cooke v. Charles A. 
Vogeler Co. (1),a Court of law has nothing to do with the reason- 
ablgness or upreasonableness of a provision of a statute, except so 
far asit may help it in interpreting what the Legislature has said." 


No less expressive were the words of Lord Shaw :—" If, for 
instance, it be argued that the mind of Parliament “ looking 
before and after,” having in view the past history of a question 
and the future consequences of its language, must have meant 
something different from what it said, then it must be answered 
that all this essay in psychological dexterity may be interes:ing, 
may helpto whittle language down or even to vaporize it, but 
is a most dangerous exercise for any interpreter like a Court of 
law, whose duty is loyally to accept and plainly to expound the 
simple words employed.” 

To the same effect were also the observations of Lord 
Moulton: ` 


Tn the result, their Lordships held in favour of the defendants, 
. a)[1910] A. O. 103 (at p. 107) 
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. MUSSALMAN WAXF VALIDATING ACT, 1913. 

An del to declare the rights of Mussalmans to make settlements of 

P property by way of “wakf” in favour of their families, 
children and descendants. 

- Whereas doubts have arisen regarding the validity of wakfs 
created by persons professing the Mussalman faith in favour of 
themselves, their families, children and descendants and ulti- 
mately for the benefit of the poor or for other religious, pious 
or charitable purposes; and whereas it is expedient to remove 
such doubts ; It is hereby enacted as follows :— 

1, (7) This Act may be called the Mussalman Wakf Vali- 
dating Act, 1913. 

(a) It extends to the whole of British India. 

2. In this Act unless there is anything repugnant in the 
subject or context, — 

(z) * Wakf” means thé permanent dedication by a _ person 
professing the Mussalman faith of any property for any purpose 
recognized by the Mussálman law as religious; pious or charitable, 

(2) “ Hanafi Mussalman " means a follower of the Mussal- 
inan faith. who conforms to the tenets and docet of the 
Hanan: school of Mussalman law. 

' 3. It-shall be lawful for any person professing the Mussal- 
man faith to create a wakf which in all other respects is in 
accordance with the provisions of Mussalman law, for the follow. 
ing among other purposes :— 

- (a) for the maintenance and support shally: or partially of 
his family, children or descendants, and - 

(4) where the person creating a wakfis a Hanafi Mussalman, 
also for his own maintenance and support during his life- time or 
for the payment of his debts out of the rents and propt of the 
property dedicated : 

" Provided that the ultimate benefit is in such cases expressly" 
or impliedly reserved for the poor or for any other purpose 
recognised by the Mussalman law as a religious, piopi or charit- 
able purpose « of a permanent character. 

.4-. No such wakf shall be deemed to be invalid merely be- 
cause the benefit reserved therein for the.poor or other religious, 
pious or charitable purposs ofa permaneat. nature is postponsd 
until after’ the extinction of the family, children or descendants 
of the person creating the wakf. 

"s. Nothing in this Act shall affect any custom or usage 
whether local or prevalent among Mussalmans of any particular 


class or "ect; - 
P^. . @ 
- Te . 


The Calcutta Law Journal.” .. 


You. XVIII. | OALOUTTA, OCTOBER & NOVEMBER, 1918. Kos. 8—10. 


LAWYER AND PEYSIOIAN : A COONTRAST.* 

















Every lawyer when young should be apprenticed to some 
good physician, and should return to him regularly through 
life. Then we might hope that from the neighbouring profession 
ofhealing there might enter into him a spirit never to be 
wholly quenched by all the deadening influences of his work. . 

No fact could well be more. surprising or offer a moré 
delicate psychological problem than this, that, within two pro- 
fessions touching life upon matters of equal importance, pro- 
fessions of ancient dignity and learning, and inviting to their 
service men of equal and rare ability, there should in the same 
community be so different a spirit. 

Medicine stands in this strange contrast to law, that while 
the public is clamoring for the lawyers to advance, the lawyers 
themselves as a class offer the chief resistance ; the medical pro- 
fession constantly outstrips and leads the public imagination 
in devices to check disease. Although much at the start was 
due to laymen, the campaign against tuberculosis, against infant 
mortality, against malarial and typhoid fevers, is largely captained 
and manned by doctors, who have the hearty support of the 
profession as a whole. The public does not have to drive and 

"drag them from their satisfaction with methods which even to 
the laity are clearly antiquated and perverse. The doctors, 
unlike the lawyers, have rather to contend with public efforts 
to hold them back. Powerful lobbies and mass.meetings have 
been known to oppose the doctors’ most reasonable efforts to 
refuse the license to the vicious and untrained. And many a 
powerful newspaper, despite well-known medical ethics, publishes 
advertisements upon whose faceare all the signs of a debasing 
and often criminal quackery. Yet the impulse of the profession, 
as a whole, is sufficiently strong to insure a remarkable progress 
in the face, not only of its own inner enemies, but of this 
indifference and opposition from without. Of two Rip Van 
Winkles awakening to-day, the physician would find his old 
methods as rust-eaten and useless as his instruments ; the lawyer, 

* Medico begs! Journal Vol XXX p. 181, 
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‘ifter a few hours with new statutes, would feel at home in any 
of our Courts. 

In comparing the lawyers with the physicians one sbould not 
lose ‘sight of the vices in medicine—its tendency to sects, its 
quackery, its blunders in diagnosis and in treatment, the readi- 
ness of some physicians to become accessory to forms of sexual 
evil, its disgracefully inadequate “colleges” in many parts 
of our country. Nor should we lose sight of the prevalent 
personal honor of lawyers—which is fully as great, in all likeli- 
hood, as that of physicians—and the inestimable service rendered 
the public, not only in the lawyers’ direct professional work, 
but .also when, as individuals, they labor outside the strict 
lines of thier profession. As legislatore and high executive 
-officials, federal and state, the lawyers almost alone govern us, 
and we prosper. To men ofthe type of Baldwin, Root, Hughes, 
and Taft, our society is in deepest debt. Yet the lawyers as 
a body, in the strict work of their profession—and it is of the 
pervading spirit only that I speak—face opposite to the men of 
medicine. As Judges, counsel, advocates, they are of the back- 
ward look. Their inertia here becomes almost our despair. 

The parallel in medicine to the legal spirit lies in the distant 
past before that movement which, led by men like Harvey, 
Sydenham, and Locke, called modern medicine into life ; at a time 
when the medical profession had finality of tone, looking back 
to Galen as to the completion of its work. In the ways of the 
lawyer one fancies one sees the Middle Ages present in the flesh. 
In Europe the past is most evident in the Church and the 
office ofthe Ruler, With us, these seem swept and garnished,” 
while in our Courts is ancient dust and formalism. One finde 
here—not in some hole and corner of the profession, but in 
its high and open places—a willingness to look at words rather 
than at substance. It may be the exception, but it is no rare 
exception, here to have great issues hang upon a turn of 
phrasing, where the meaning admits no doubt. A, who has 
proved that B has defrauded him of money, is nevertheless 
‘refused redress because a Supreme Court is not sure but that 
! his money ”, of which A complains that he has been defrauded, 
‘may mean the money of B. An action for murder comes to 
nought because the complaint fails to state that John Smith 
slain was a human being. 

Such solemn examining of p's to see whether one of 
them may not be written 7; of every j lest one may lack its 
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. 
dot—all this seems to the layman little better than deciding 
affairs of state by the look of entrails or by the behavior within 
the sacred hencoop. The Court of Appeals of Newyork nullify- 
ing legislative acts directed to the relief of working-men—nullify- 
ing them because, it was held, they violated the constitutional 
guarantee regarding “due process of law "— reveals a power to 
think across empty spaces, which would have been hailed as 
modern and envied in those mediceval schools where. stout 
realities were affirmed or denied because of thier supposed rela- 
tion to distant ideas like “ quiddities " and “ intentions," 

Formalism thus run mad would be an anomaly in any part 
of our modern Occident. It is trebly strange in the most western 
of all peoples, in a nation careless of method, having an eye to 
results, Our medical profession would rush the cup of cold 
water to the sufferer by help of telephone and taxicab. Our 
legal profession would get it to him in the right way if it takes 
all summer. The difference in the temper of the two 
bodies is at once so strange and so important practically, that 
we must no longer delay our search for its source and origin. 

There is a kinship, which few can have failed to notice, 
between the Lawyer and the Priest. While the priest has at 
times been physician—as with the Egyptian, the Hindu, and the 
mediceval European, as well as with the savage—yet the connec- 
tion is more intimate and stubborn between jurist and ecclesiastic. 
Civil and conon law, closely joined at one time in Europe, 
have often been quite confused, as in ancient Palestine, At the 

. dinner where Jesus denounced the Pharisees because they tithed 
“mint end cummin and forgot judgment and the love of God, a 
lawyer present declared, amazed, that this attack on the Pharisees 
touched his, the great legal profession. Jesus accepted his 
challenge, in stinging words that some of the laity to-day would 
like to see carved on buildings where lawyers congregate : '' Woe 
unto you lawyers also | for ye lade men with burdens grievous 
to be borne, and ye yourselves touch not the burdens 
with one of your fingers" And then he described legal and 
ecclesiastical conservatism so that none need think it peculiar 
to any land or age. The lawyers, Jesus said, were always ready 
to stone the prophet, stone him who proclaimed the dawn of 
anew day; but when ancient dust had claimed the man, the 
profession would erect to him a costly monument ; the lawyers’ 
had no intercourse with living truth, they kept from men the 
key of knowledge. 


e 
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. Thelawyer knows that statutes change, that the law is 
something which legislatures can amend; yet the body of the 
law stands there immovable, in part—where, as with us, the 
Common Law prevails—a mere mass of precedent which he isto 
accept, expound, and apply. The professional mind in the 
presence of such a task works not unlike that of the priest who 
would apply and expound and defend against misconstruction 
a body of revealed truth. And especially is the mind in the 
two professions tempted toa like observance of all minutice of 
procedure, As the ritualist resents innovation in his ceremonial, 
resents the estimate cf his rites by mere reason and utility, so 
the lawyer shows toward his legal rites anattachment which 
brings wonder and solemnity to laymen. Habituated to these 
rites as he is, they bave become to him inseparable from the 
end for which they exist. He ministers in the Temple of 
Justice, and ancient piety long deadened into custom keeps 
Him from seeing that to bis divinity the new moons and,offerings 
are am abomination until there comes into them again some 
regard to the widow and the fatherless. 

For all the difference in their work, the jurist and the 
ecclesiastic are thus schooled in like modes of thought. When 
Huxley went forth in the name of Darwin to smite the embattled 
bishops, the fray was not so different, however it may have 
differed in magnitude and in genius of leadership, from that 
which now, as at all times, society must wage against its lawyers. 
There is in both cases an effort to modernize, to force living 
thought into the body ; an effort met by immense inertia, not , 
to speak of active resistance. . 

The conservatism of the lawyer comes thus in part from 
the contagion of the law. Forthelaw represents the stability, 
the habit, of our social life, as against creative, reformatory 
energy. So we must not deny the value of his trait. His is the 
virtue—and the vice—that lies in habit. Here, as with each of 
us personally, habit is indispensable, even though it call forth 
no enthusiasm. Though it does not drive us forward, and 
too often binds, yet we should not advance YihpnE it, for the 
gain once made would slip away. 

A further cause for the lawyers’ temper is found in those 
influences almost inseparable from every establishment. 

We haye no established religion ; we have no established 
school of medicine. We have, however, an established Law 
Court, with its vast body of ministrante» In a country until 
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recently jealous of governmental action, and where all possible 
things were left to privare initiative, we have wisely refrained - 
from intrusting to persomal enterprise the organization and 
support of courts. "Thus we have in the case of law an establish- 
ment ; and, further, an establishment without rival. 

The Church of England, the Lutheran Church in Prussia, 
must brook competitors. The organization maintained by: 
government is constantly measured and spurred on by the work 
and spririt of dissenters. The nonconformist, eager and critical, 
is a gadfy that will not let the stately body sleep. Even the 
school system, which is the only other establishment in the' 
United States—unless we were to include manufacture, which, 
undercur tariff laws, is, too, in a measure established—the public 
school sees its own handiwork and economy set by the side of 
private enterprise. The public high schools must compare 
their outcome with that of the great private academies ; the 
universities of California, Wisconsin, Michigan must justify them- 
selves before rivals like Harvard, Chicago, Stanford. But Law 
lacks all such spur of rivalry. We cannot choose whether we 
shall bring our complaint before a government court or before 
some college of judges erected by a Carnegie or a Rockefeller, 
with its corps of assistants to obtain evidence and support the 
verdict. We thus lack opportunity to demonstrate how much 
better the work might be done. The establishment, con- 
sequently, subjected only to wordy criticism, drones on its 
ancient way. It suffers the fate of any organism that is never 
called to energetic struggle. This, in addition to all the pride 
and dqacening satisfaction which ıs the inner foe of every 
establishment. i : 

Yet we must also look to some cause which we do not 
share with others. For our American legal professicn, in its 
attachment to form at the cost of substance, outdoes the 
British, being more conservative, less pliable. Our criminal 
trials are notoriously more cumbrous. And while, as Judge 
Baldwin tells us, the prosecution of a criminal is more certain 
to occur with us than with the English, because undertaken 
at' the public expense, yet this gleam cheers faintly since we 
know how far less often we convict; and even when there is 
conviction, how prevalent isthe abuse of appeal. The selec- 
tion of our juries is viewed with wonder from across the water. 
The English judge is a more active director of the tgal, check- 
ing the advocate, bryshing aside obstructions, driving at the 
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e truth. “We began to reform our procedure earlier than did 
the English; but the effort soon spent its force. 

This heightened archaism of our legal system arises in a 
large measure from early dread. Fearing the official oppressor, 
we have doggedly maintained and even strengthened all that 
ancient. mechanism of law which seemed td promise a defence of 
the individual against governmental power. Thus we have 
fortified the court in order to check the other powers of govern- 
ment. But we have putour hand upon the judge by having 
him, in most of our States, chosen by popular vote. And when 
elected he often listens, as one bereft of wit and power, to the 
divices of the other officials, the advocates, of his court; he acts 
in constant fear of the error into which the court's own official’s 
are trying to entrap him ; his decisions are subject to almoat 
endless review by other courts. And the jury, as a further 
check, and as representative of the plain and unofficial people, 
has been elevated and its selection refined to technical infinity. 

Thus the popular dread of the strong official arm—-until, of 
late years, we have come to know the full strength of the private 
and corporate arm—-is responsible for some of the very anachro- 
nisms of which we complain. The inbred conservatism of the 
lawyer has with us been reinforced by the doubts and cautions of 
our people themselves. 

To these inducements toward conservatism should be added 
still another. Almost all our lawyers pass through the school of 
advocacy. And advocacy in its present form is as though planned 
to take from the jurist whatever rounded view he may have had, 
of his larger social duty, his responsibility to the man who, is nof 
his client. In theory the attorney is an officer ofthe court: His 
first duty is to the court and to society. In practice he is, in 
moet cases, hired by an individual to serve that individual's need. 
Too often he thus becomes in effect a mercenary, ready to fight 
on either side, careless of all larger issues. He becomes habituated 
to shifting from himself the higher forms of obligation. Better 
that he win an unjust victory, many a lawyer has told me, than 
that he should not maintain to the utmost the side he has espoused. 
Not he, but the system and those who frame the system and the 
laws, are accountable for the outcome. His work is that of a 
wheel in a mechanism ; to win cases when he can, and to leave to 
others so to check his effort that he shall not win unless the 
weight of law be with him. 

Great men like Lincoln, and many men less great, cannot 
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so view their work ; they cannot feel themselves released from , 
their responsibility. But the rank and file of the profession lose 
themselves in the ancient sophism. They repeat to themselves 
the high theory of advocacy and of its power for justice—a 
theory based utterly on fiction, and incapable of working justly 
unless the opposing advocates were always of equal talent. The 
plain lawyer, shutting his mind to the larger consequences of his 
acts, loses vision, and the profession becomes mechanical, 
dehumanized. The man of law who says “My concern is 
not with justice, it is with the winning of cases,” has more 
temptation and excuse; but his position is otherwise not unlike 
that of a physician who should say, “My duty ends with the 
man who pays the fee. If a neighbor would not suffer from the 
infectious substance which I remove, let him and his own hired 
doctor look to that. : 

Advocacy sharpens intellect at the expense of character. It 
is almost the worst of schools. If trains to ingenuity and con- 
cealment. Hourly the man is engaged in a work whose success 
depends to some extent upon a warped judgment ; upon seeing 
both sides in some degree, but in confining bis convictions, if 
possible, to the one side. If he can bring himself to believe in 
the partial, the strength of his appeal then has the strength of 
ten. Advocacy calls from the buried depths of the mind the 
unsympathetic, the contentious, powers—for which the public 
interest has some place, but a place daily lessening. There -is 
thus a certain inducement to relax the social bond, to view the 
particular rather than the general good. And consequently 
‘devotion to the common interest, which is so important for 
advance, here meets a serious check. Paid advocacy thus joins 
with those other inducements which I have named to account 
for the lawyers’ and the law’s delay. 

. The readier response, the leadership, which the medical 
profession sbows, is not merely apparent and due to the lagging 
of the lawyers. There are special conditions favorable to free 
movement. . 

And first of these is the dependence of medicine upon 
natural science, from whose advance some motion must inevitably 
be caught. The knowledge of the bodily life and of its distur- 
bances has been steadily increasing since the revival of learning. 
Discoveries like that of Harvey have been encouraged, and 
supplemented by instrumental invention. The microscope, the 
stethoscope, the clinical thermometer, the centrifuge, the 


- 


"5n THR CALOUTTA LAW JOURNAL. (Vor. XVIII. 


e ‘ radiogtaph, have each given an added impetus to medical studies, 
: and have helped to bind medicine closer to science by making 
"the judgment of the physician surer and more exact ; while the 

various products of germ-culture, coming as they have with many 
chemical discoveries, have put into the hands of the physician 
' means like those which surgery has found in its great discoveries 
' of anzesthesia and of the methods of antisepsis and asepsis. The 
men of medicine have thus come to look daily for some new 
light ; there has grown in them a habit of expectancy and of 
‘ putting to instant use the fresh offerings of science and of 
‘technical invention. They have, during the later centuries, and 
* especially durigg the later decades, been so frequently given the 
‘ effective means of advance, that advance has become the second . 
nature of the profession. The alliance of medicine with natural — 
science is thus close and inevitable, And to the scientific 
progress of the age we must attribute much of the alertness that 
~is so signally present among the doctors. E 
: A second. cause of the physicians’ spirit of progress, in 
contrast with the conservatism of the Bar, is that the immediate 
end and object of medicine is not in conflict with other great 
'social ends. The doctor does not need to heal one man at the_— 
` cost of health to another. The lawyer, in extending the boundary 
of one man's right, too often must contract another’s. His is a 
' work of adjusting claims in conflict. Whatever he does affects 
the interests of other men and is scrutinized and resisted by 
them. The individual lawyer is not free to put into operation 
some entirely new principle whose value he may perceive ; he.is 
not free to experiment effectively, as is the scientist and tfe 
- physician. The counselor must fit his judgment into the usages 
of his society. The advocate is met and checked by the opposing 
advocate and by the judge. And the judge’s judgment, in turn, * 
must be approved by other judges. Not until he sits upon the 
supreme bench may the judge be freely inventive and 
: independent, and even then he has his fellow judges ; and be has 
reached this eminence only after a schooling and a drill that should 
forever quiet all love of the fresh and creative. 
The doctor, too, works within a system ; he, too, must consult 
-and is held in check at many points by public and professional 
habits of thought. But he is, after all, infinitely freer to prescribe 
: and to operate, infinitely freer to attempt some promising 
uncertainty, to accept and apply some daring scientific assurance. 
His work is relatively personal, and admits of his flashing forth 
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that spark of creative genius which is in each human being, The. 
lawyer's work is social and collective.and methodically organized, 
and cannot be remodeled by every eager mind. The very 
eagerness of the mind is thus damped and discouraged, and 
finally forever killed. : j " 

The ‘work of the medical profession thus offers a graver 
responsibility because offering more freedom to the individual 
practitioner ; while with the lawyer individual responsibility 
—although present in many ways, in that a betrayal'or a mistaken 
judgment may bring ruin to others—is limited by the very limits 
of his freedom ; he must merely apply principles in whose making 
or discovery he can, as he keeps to his immediate work, have BUE 
the slightest part. 

- Medicine, traditionally less honorable than law, and lesa 
closely knit into social and governmental p atom thus is 
far freer of limb. 

If my account is right, the caa pondhility for this incon- 
venient contrast rests with the laity as well as with the profession. 
Each side must be brought to see wherein it can help to make 
the work more responsive to refreshed ideas. Yet the leadership 
in such a movement must come from the profession itself. For 
the lawyers alone can fully understand their system, purge it, 
amputate if need be. The laity can only hold up to them a 
glass, tell them how sick and sluggish their system is, how 
much they need the physician. In this way the laity can at 
least aim to disturb their complacency, to make them constantly 
aware of the great distance between their accomplishment and 

‘ahat society maintains them for and rightly expects. The legal 
profession knows, yet it needs daily to be told, that it is not 
here for its own sake nor merely for the law: As the physician 
isto keep his eye fxed upon health and not upon some mere 
system of medicine, so the lawyer, looking beyond law, must 
recognize in himself a minister of justice, to live and grow with 
the growth of that great ideal. 

The principle of justice is not like a Platonic idea, eternally 
changeless ; it isa living energy in the mind, expressing itself 
in changing form, as does the idea of beauty. The lawyer, too 
attentive to mere law—a chalky deposit of this living force—catches 
the fixity, the definiteness, and loses sight of the vitality of 
justice. He should know its formal utterance in the past; but 
he should be ready day by day to bring ittoa more perfect 
expression, 
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Sir Thomas More, while giving physicians high honor in 
his Utopia, would admit no lawyers. We need not go so far. 
A kindly and penetrating autocrat in our country would merely 
abolish their graver abuses. He would watch the doctors at 
their work, notice in their ways something more urbane, more 
spiritualized than is found among the men of law. To his im- 
-agination the law court and the hospital would reveal a common 
purpose—to care for disorder, to hear and answer complaint: But 
how different is the manner of the surgeons with their attendant 
nurses intent upon their operation, from that of the lawyers and 
their clerk at their tasks of removing from the human system 
some festering wrong! The expense of time, the burdening 
preliminaries, the gathering dust and smoke, the variety of finesse, 
perhaps even of outrageous imputation or open insult—one 
wonders how a great profession can tolerate- such methods for a 
day. They smack of varnished pugilism rather than of an 
intelligent desire to apply to human misery the spiritual, indeed 
divine, idea of justice. There in the surgery, the white-gowned 
doctors and the nurses, dealing with a problem distinctly physi- 
cal, seem to represent and symbolize the refinement, the intelli- 
gence, the silent mastery, the perfect co-operation, which lies 
at the heart of all that is truly civilized. ` 

Our autocrat, noticing this, would compel his lawyers pda 
to watch the group ; and those in whom, after long watching, - Do 
spirit of emulation was awakened he would take from the, law 
and set to other tasks. 


By. G: M. STON, 


The Calcutta Law Journal. 
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THE ANNALS OF THE BENGAL BAR.. .. 


Of all the British Indian Institutions in Bengal, the Bar is 
the most important. History of the origin and growth of. this 
institution is intimately connected with the general History of 
Bengal. Its economic, social and political influence in this ] 
country is immense. It has created a new “middle class" of 
people, bas made them prominent and the present day leaders 
of the people are mostly lawyers. A free Bar, said Lord 
Halsbury in welcoming Maitre Labori, was the bulwark of liberty 
of subjects, In this country also the Bar, in all constitutional 
questions and questions affecting administration of justice, has 

^ always championed the cause of popular rights. : - 

From the day when the fiat went forth that “ the pleadings 
of causes should be made a distinct profession; and that no 
persons should be admitted to plead in the Courts but men_of 
character and education versed in the Mahomedan or Hindu Law 
and inthe Regulations passed by the British Government " (1) 

- down to the present time, history of Bengal Bar is history of 
unimpeded progress. The Bar in this country consists of 3:main 
branches. (A) The Advocates; (B) the Solicitors and (C) the 
Vakeels and Pleaders. Of these three, the first two were introduced 
into this country on the day when Sir Elijah Impey and his 
companions justices (Chambers, Lemaistre and Hyde JJ.).took, 
their seat gs Judges of the Calcutta Supreme Court, and history 
of these two brauches is, to a great extent, the history of the 
profession in England. These two branches are exotic, but ‘the 
*third is purely indigenous. . For its origin and development we 
must turn to old Regulations. This branch of the profession, 
like. the * zemindari system " in Bengal is entirely the creation 
ofthe British Indian system of administration. of justice. In 
this paper we'shall trace and examine the history of the origin 
aud development of the three different branches of the profession; 
but as the third branch is purely indigenous, has spread its 
shadow all over the country, and has been adorned by.such 
legal luminaries as Prasanna Kumar Tagore,’ Ramaprasad Roy; 
Shambhunath Pandit, Dwarkanath Mitter, Sir R. C. . Mitter, 

! (1) Begnlation VII of 1798, Preamble, e 
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Sir C. M. Ghose, Sir Gooroodas Banerjee, Sir Asutosh Mookerjee, 
* Dr. Rash Behari Ghose, who by their labour enricheü the legal 
. - literature of Bengal and influenced the making and moulding 
of tha laws of the country, we shall take up the third branch 
ia the first place, then we shall examine the annals of the other 
two branches: The meinbers of any profession, in any part of 
the world may be proud of such precious heritage. Tradition of 
Bengal Bar is sure to exercise wholesome influence on the present 
and fature generations of lawyers in Bengal. 


Vakils & pieaders, When the East India Company took up the actual adminis- 

Heg. VIT of 1793. tration of justice in this country in 1772, the parties to suits had 
the option of pleadiog their causes in person, or appointing such 
vakeels or agents for that purpose. But this rule did not work 
satisfactorily. The generality of these vakee/s have been either 
private servants or dependants of the parties deputed to plead the 
particular cause in which their employers were engaged; or 
men who followed the business of vakee/s to obtain a livelihood, “ 
and appeared jin the Courts of justice, or wherever the concerns 
of their constituents required their attendance. The vakeels of 
the first description were for the most part necessarily un- 
acquainted with the constitution and forms of the Courts. They 
were consequently exposed to the intrigues of the ministerial 
officers, who not only harassed and extorted money from-them, ~ , 
by an abuse of authority in the execution of the common process 
of the Courts, but often impressed them with an idea that it 
was in their power to influence the decision of the Judges, and 
converted the deception to their private advantage (2). These 
vaktls being unaccustomed to judicial proceedings, protracted 
the trials by producing uanecessary exhibits, stating eirrelevant 
questions to the witnesses, and summoning persons to give 
evidence, whose testimony was unessential to the development 
of the merits of the case. The very slight knowledge which 
they in general possessed of the Mahomedan or Hindu Law, and 
their still more limited acquaintance with the regulations passed 
by the British Government, (upon which the security of the 
persons and property of the inhabitants of these provinces 
chiefly depends) rendered them incapable of urging the best 
arguments in support of the claims of their constituents, ‘or 
of judging whether the decisions and proceedings of the 
Courts were conformable to the laws and regulations, or other- 


(2) Traditions die hard and this evil p-aotioo, it is somiti 
stil] in existences in some parts of the country. iliac d 
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wise. The vakeels of the second description, although better 


acquainted with the practice of the Courts than the first, were’ 


equally unfit for their situations They assumed and relinquished 
the occupation, without apprising the Courts in which they 
acted. When thsy appsared in the capacity of vakeels, no 
enquiries were made to ascertain whether they were qualified 
for the employment; nor were there any rules prescribed 
as a security to their constituents for the diligent and faitbful 
performance of their trust. Equally with the first description of 
vakeels, they were little versed in the laws and regulations of the 
country, and not having the protection of a public character, 
and their situation in the Court not being defined by any 
regulations of Government, they were subject in the samed egree 
to the intrigues and assumed influence of the ministerial officers 
of the Courts, and unable to protect their employers from 
oppression and exaction. Oa the other hand, the allowances 
of thsse vakeels not being fixei by any public regulations, and 
as they were generally entertained upon a fixed salary, their 
demands were frequently exorbitant, and when engaged, it 
became their interest to protract, instead of expedite the decision 
of the suit, as their salary ceased with the termination of it. 

To establish security of property, and protect individuals in the 
enjoyment of the privileges and immunities which have been 
granted to them, many regulations must necessarily be enacted. 
The great body of the people, although they will feel the benefit 
of their operation, must necessarily be precluded by their 
pursuits and occupations ia life from attending the Courts of 
justice, gr acquiring a sufficient knowledge of the laws and 
regulations, to qualify them for pleading their own causes. It 
is therefore inlispensably necessary for enabling the Courts 
duly to administer, aud the suitors to obtain justice, that the 
pleadings of causes should be made a distiuct profession ; and 
that no persons should be admitted to plead in the Courts but 
men of character and education versed in the Mahomedan or 
Hindu Law, aud in the regulations passed by the British Govern- 
ment ; and that they should be subjected to rules and restrictions 
calculated to secure to their clients a diligent and faithful dis- 
charge of their trusts. . . . . That the pleaders may not be 
deterred from pleading the causes of their clients with becoming 
freedom, and’ that men of education and respectable character 
may be solicitors to be admitted as pleaders in the Cousts, their 


"appointments ought to, be secured to them as long as they 
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conform to the Regulations under which they act ; and they 
should not be removable until they have been proved guilty 
of a breach of those Regulations to the satisfaction of the Sadar. 
Dewany Adalut." Thus runs the preamble of the Regulation 
for the appointment of vakeels or native pleaders, in the Courts 
of civil judicature in the Provinces of Bengal, Behar and Orissa 
(Reg. VII of 1793, repealed by Reg. XXVI of 1814,$ 2). It 
consisted of 33 sections. 


Who could be se- 


jésted plósders The pleaders were to be selected from amongst the students 


in the Mahomedan College at Calcutta (Madrassa) and the Hindu 
College at Benares. If those Colleges did not furnish sufficient 
number of pleaders, the Sadar Dewany Adalut could. admit 
any other persons provided they were Mahomedans or Hindus 

Sunnis, and men of good character and liberal education ($ 5). Sunnuds, 
under the seal of the Sadar Dewany Adawlut and attested by__ 
the Registrar of the Court were given to the pleaders. ($3). ^? 

Oaths, - Qaths had to be taken by pleaders upon their admission. 
They had to swear that they would truly and faithfully execute 
their duties as pleaders to the best of their knowledge and 
judgment. The Mahomedan pleaders had to make the oath 
every six-months. ($ 4). 

Retainer 4 annas. “Upon a pleader agreeing to undertake the prosecution or 
defence of a suit, the party entertaining bim is to present him 
with four annas as a retainer." 

Scale of fees, Section g of this Regulation (VII of 1793) fixed the scale of 
fees (3). Under section 14 pleaders were allowed a fee of four 
annas:for filing petition, or making a motion. 

The vakeels attached to one Court were not allowedsto E 
in apy other Court, without the sanction of the Sadar Dewany 
Adalut. ($ 21). | 
Suspension & dis- Pleaders convicted of promoting and encouraging litigious 
missa] of pleader. suits, or of frauds, or of gross misbehaviour, although not relating 
to any causé in which they were engaged, were suspended ; and 
the Court reported the grounds of suspension within a month to 
the Sadar Dewany Adalut, which could fine the defaulting pleader 
or dismiss him as it thought fit. But no pleader could be dis- 
missed from his office but for incapacity or misconduct in the 


One thousand sicca rupees ... 5 per oent., 
Fire B m n wo 4 n 
(8, On sumsnot exceoding eaii ü 4 i M, : " 
i * Fifty n u " ww I B 
One lakh 5 i TA ^ 
On sums nbovo ... A lakh e n x if 5 
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discharg: of his public duty, or gross profligacy or misbehaviour 
in his private conduct proved to the satisfaction of the Sadar 
Dewany Adalut. ($$ 17, 22). 

Pleaiers who were unable to attend the Court from indis- leaders had to get 
position had to inform the Registrar of the Court of his absence. leave of absence, 

If any case was called on when the pleader engaged in it was absent 
not because of indisposition or he did not inform the Registrar 
of his illness, the for then first “ offence" he was fined Rs. 50, 
for the second Rs, roo and he was "dismissed from his. 
office" if he absented himself without eire for the third time. 

($ 32) 

In those days priated law books were very rare, Bar-libraries A copy of all Regu- 
did not exist and the .pleaders and the public in general had ice ded 
great difficulty in getting Law Books. To obviate this difficulty He reece in the 
to a certain extent section 6 of the Regulation laid down :— 

"X í There shall be kept for public inspection in the several Courts 
of Judicature in Bengal Behar and Orissa, printed copies of 
all such Regulations, with translates in the Persian and Bengal 
languages, bound up with an index. . . . . The regulations 
are to be deposited upon a table, to be expressly allotted for that 
purpose iu some part of the Court-room, and to lie for public 
inspection every day, Sunday excepted, from the hour of nine 
in the morning until three in the afternoon; and during that 
time, the pleaders of the Courts, and all other persons, are to 
be at liberty to refer to the regulations, or take copies or extracts 
from them in the Court-room.” 

. Tofind out how this Regulation was working Lord EN 
asked for the opinion of the Judges and Magistrates of Burdwan, 
Midoapur and Murshidabad and those officers unanimously 
testified to the fact that the pleaders were generally well 

"acquainted with the laws of the country and discharged their 
duty with " fidelity and honor " (4). 

Ir is clear from what has been stated above that none but Only Hindus ond 
Hindus or Mahomedans were admitted as vakeels. This rule ble fore enroll. 
continued till 1846 when Act I of 1846, $ 4 altered it and enacted ment as vakeels. 
“that the office of Pleader in the Courts of the East India 
Company shall be open to all persons of whatever nation or 
religion, provided that no person shall be admitted as a pleader 
in any of those Courts unless he had obtaiued a certificate in 
such manner as shall be directed by the Sadar Courts, that Ae 


ts of good character and duly qualified for the office, any*law or 


(4) See Mr. Acharyya’s Tagore Lootures for 1912, Codification in British 
Indise Leo, 11, 


Fine for absence. , 


Change in the rule, 
Act lof 1846, 
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regulation to the contrary notwithstanding." Regulation VII of 


NS * 1793 had been amended and ultimately repealed and now we 
shall deal with those enactments. 
Beg. XXIII of 1814. In the year 1814 when the rules regarding the office of 


Munsiffs and Sadar Amins (Head Commissioners) were consolidated 
by Regulation XXIII of 1814 that enactment provided that no 
Who could be ap- Persons should be allowed to plead or act as a vakee/ in the Court 
M the of any Munsiff, unless he was a relative, servant or dependant of 
the person for whom he might be appointed to act ; or unless 
he should have received a sunnud of appointment from the silah 

or city Judge. ($ 15, Reg. XXIII of 1814). 

Who could appoint The Judges of the city and zillah Courts were authorized 
clTe to appoint a sufficient number of persons of good character and 
duly qualified persons to act as va£ee/s. These vakeels on getting 
sunnuds from the Judges of the city and zülah Courts, had to 
make oath that they would faithfully discharge their duty as 
vakeels. They could be deprived of their suunuds when they 
were guilty of misconduct, or of incapacity, or of gross profligacy 
or misbehavior. There was another reason for cancellation of 
sunnuds but that is not in existence now, vis., when the Judge of 
zillah Court considered it inexpedient to continue the number of 
vakeels appointed, he could recall and cancel the suanuds granted N 
to the vakeels of his Court. These vakeels could settle their fees 
with their clients and the settled fee was mentioned in the 
vakalutnamah. This Regulation was passed on the 29th Novem- 
ber 1814. On the same day another Regulation (Reg. XXVII of 
1814) was passed to consolidate the Regulations and Rules 
regarding the office of vakee/s in the Couts of Civil Jydicatute. 
i XXVII of Under the provisions of this Regulation the Sadar Dewany 

Adalut and the Provincial Courts were empowered to appoint 

Sadar Dewany and the vakeels of their respective Courts. The vakils of the zillah ° 

Provincial Courts : : : : 

and city Courts were appointed by the zillah Courts subject to 

the sanction of the Provincial Courts. ($ 3, Reg. XXVII of 1814), 
Dismissal of. vakils. Pleaders employed by the several Courts of Judicature could 
be dismissed from office if guilty “of encouraging or promoting 
litigious suits; of wilfully delaying the suits of their clients for 
their own advantage; of refusing, without sufficient cause, 
to carry on the suits of their clients, after having accepted a 
vakalutnamah ; of demanding or accepting from their clients 
any fee, or sum of money, goods, effects, or other valuable con- 
sideratiqn beyond the fees, . . . or of other misconduct 
in the discharge of their professional duty ; or of gross profligacy 
or misbehaviour in their private conduct. ; n? 
B. K. ACHARYYA. . 
(2 be continued.) e 


Heg. XXVII of 
1814, 


Foes. 


$6 Reg. X X VIL of 
1814. 
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REVIEWS. 


The Indian Decisions, New Series, CALCUTTA, Vots. 3 & 4, 
ALLAHABAD, VOLS. 7 & 8, MapRas1 & 2. Law PnaINTING House, 
MADRAS, 1913. We are gratified to find that this great under- 
taking is making steady and satisfactory progress. Of the Calcutta 
Series four volumes, namely, Vols. 6, 7, 8 & 9 are reproduced in 
the £o volumes before us. Of the Allahabad Series szx volumes 
are reproduced, vis. Vols. 13 to 18. Of the Madras Series seven 
volumes are reproduced, vis. Vols. rto 7. The get-up of the 
volumes is as usual excellent, winlst the brief annotations are 
particularly useful. 


The All India Digest, Crvm (1811—1911). By T. V. 
Sanyiva Row, Vor. VII, Law Printine Hous , MADRAS, 1913.— 
Tnis exhaustive digest continues to make steady progress and the 

“end is well in sight. The seventh volume now before us covers 
the headings from Mortgage to Pre-emp.ion. Both these subjects 
are of great practical importance; but we have others of almost 
equal importance, such as, Negotiable instruments, Partnership 
and Possession. There is also a very elaborate heading on 
Practice and Procedure, which will repay careful perusal. It is 
superfluous to refer to the special excellence of tbis work to which 
a reference was wade in our notice of previous volumes. 


All India Civil Court Manual. By T. V. Sanjrva Row, 
aNp EDITION, Vor. 2, Law PniwTING House, MADRAS, 1912:.— 
The AU India Civil Court Manual by the late Mr. Sanjiva Row 
has attgined such wide spread and well deserved popularity 
amongst the members of all branches of the profession that a 
detailed statement of its merits is unnecessary. The second 
edition is on the same lines as the original issue published two 
years earlier, with this important difference that the annotations 
of judicial decisions and the historical summaries have been 
carefully revised and brought up to date. We have no doubt 
that this improved edition will continue to enjoy the same 
support from the profession as the original issue. 


All India Century Civil Digest (1811—1912). By B. 
R. Dasar Vors. 9 & 10. Baropa, 1913.— Mr. Desai is an 
indefatigable worker and his great digest is very near completion. 
Toe volumes now before us contain all the headfbgs from 
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Pleading to Symbolical possession. Many of the topics covered 
by these volumes are of considerable practical importance ; we 
‘need mention only one as an example. The heading Superinten- 
dence of High Court brings together a large number of judicial 
decisions, —many of them little known to- the profession—in 
which the nature and extent of the revisional jurisdiction of the 
High Court have been examined. The importance of the 
collection of all the cases on a point like this can hardly be over- 
estimated. We understand that another volume will be sufficient 
to complete the Digest. 


The Indian Companies Act. By P. L. Buckrawp, B.A. 
THacKER, Spink & Co., CALCUTTA, 1913. Price Rs. 10.— The 
consolidation of the Statutory Law relating to Companies in this 
country obviously necessitated a fresh commentary on the subject. 
Mr. Buckland has given the profession the requisite assistance. 
As he points out the field is a well-trodden one, as the Indian 
commentator must necessarily avail himself of the labours of 
eminent specialists like Lord Justice Buckley and Sir Francis 
Palmer. Mr. Buckland however has spent a great deal of 
independent labour upon the work in re-arranging the cases and 
in collecting references to all the Indian decisions on the subject. 

So far as we have been able to test the work the statements are ^ 
conciss and accurate and we have no doubt the commentary will 
be of great use to the profession. 


: Hindu Law. “By C. S. RAMAKRISHNA, B.A, B.L., Vor. II, 
Hispu Law Orsicz, Mytapors, MADRAS.—We daiiro to accord 
a very cordial welcome to the second volume of this notable 
work on Hindu Law. The topics included in this the concluding 
volume are Alienation, Partition, Inheritance, Succession, Gifts, 
Wills, Impartible estates, Woman’s estate. Minority and Guar- « 
dianship, Endowments, Stridhan and Custom. The chief merit 
ofthe work consists in the lucidity of the statement ‘of the 
leading principles of each topic. This is followed by a detailed 
examination of the judicial decisions wbich are classi&ed under 
convenient sub-head. In many places the statements of the 
substances of the case are sufficiently full to render a reference 
to the original report superfluous for ordinary purposes. 
Throughout the woik will be found interposed helpful criticisms. 
Tne work is possibly too full for the beginner, but will be found 
admirable;by the advanced students as also by the practitioner, 
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Handbook of Hindu Law. By P. C. Lammi, B.L., D&s 
Gupta & Co., CALCUTTA, 1913.—The author describes this work 
as a short treatise, but it may more appropriately be described 
as a Guide book for students. Ifit is properly used, it may be 
helpful to examinees, but there is great reason to apprehend that ` 
it may be misused by students who may rely upon it and ignore 
the standard treatises on the subject as also the leading cases 
which they are required to read. With xegard to the latter 
the author is under a misapprehension as to their use. He 
states that the students are to read separately a book containing 
the analysis of Leading Cases and that to remove this incon- 
venience he had fully and accurately analysed all the leading 
cases prescribed by the University. We do hope that no student 
will read the analysis thus presented to him ; what the student 
is expected to do is to study the classical judgments and to 
analyse them himself, so as to be able to extract the underlying 
principles. The learned author has taken: considerable trouble 
in preparing the work, but we are unable to say that he has, 
in any way, advanced the cause of legal education. 


Leading Oases on International Law. By Norman 
Bsyrwice, Sweer & Maxwet, LONDON. 1913, Price 128. 6¢.— 
This is a book of great value to students starting on the study of 
International Law, who will find a really helpful companion to 
any leading text book he may use. The judgments are given 
in the language of the Judges, though here and there they are 
abridged by the omission of portions not material for the 
illustration of the chief point in controversy. The book is not 
overloaded with commentary and leaves room for the intelligent 
students to think and form his own opinion. The author very 
rightly observes that the student should become acquainted as 
early as possible with the way in which questions of International 
Law are dealt with by the Courts. This result cannot ba 
achieved by a study however diligent of a digest or summary of 
the cases. The judgments themselves must be studied and 
analysed so as to let the students appreciate the methods by 
which the results are reached. The work is bound to take 
a prominent place amongst the leading books on International 
Law. 


Leading Cases in Equity. By W. H. H. Keuzes, M.A, 
THIRD EDITION, SWEET AND MAXWELL, LONDON, 1913. Price 6s,— 


+. 
. 
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This new édition of Mr. Kelke's Epitome of Leading Cases in 
Equity shows considerable improvement throughout. Many new 
cases have bsen added to the older ones, while in some places, 
more modern decisions have been brought in to supersede earlier 
decisions. This indeed was necessitated by the publication of 
the new edition of the great work of White and Tudor on which 
this epitome is professedly based. The work is of considerable 
value and is wisely used, but notwithstonding its well-deserved 
popularity wa have always felt that it might be improved greatly 
if the explanations were made fuller; in many places it reads 
almost like a crib and it is unfortunate that throughout the book 
we find numsrous abbreviations which could easily have been 
avoided (for example, Eqy, St, JA, PIF, Dft, CL aud numerous 
others of the same typs). Tness abbreviations tend to create 
the erroneous impression that the work is a mere cram book. 


The Coronation Darbar. By Sir Courtenay IunERT, 
CLARENDON Press, OxroRD, 1913. Price 2%. 6d. net.—This is a 
second supplement to the classical work on the Government of 
India by Sir Courtenay Ilbert. Ic concisely states the conse- 
quences of ths announceman‘s made at the Coronation ‘Durbar 
by His Mijesty the King Emperor aud brings together in a 
handy and convenient form the despatches and other official 
documents on the subject. i 
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JVon-transferable holding— Whether an usufructuary mortgage peat 
: Y. L, R 40 Calo, 870, 


works a forfeiiure. 


Tho question in this second appeal was whether the mere Bhapepars Nath 
fact that the tenants defendants mortgaged their holdidg by way 
of usufructúary mortgage and put the mortgagee in possession, Eg 
the holding not being transferable by custom, entitled the’ sarc ey MK 
landlords plaintiffs to re-enter. The current of authorities shows — 
that the unauthorized transfer of a holding or the parting with : 
the possession of if, in whole or in part, does not per se worka -~ 
forfeiture under the Bengal Tenancy Act. To have that effect, 
there must be something in the nature of an abandonment by 
the tenant. See, for instance, Kabi] Sardar v. Chandra Nath (1) 
and Mathura v. Ganga (2). The case of Baroda v. Hemlata (3) 
is not really inconsistent with the earlier decisions. There is no^ 
reason why the above principle should not apply to the case of a 
transfer by way of usufructuary mortgage in the same way as to 
other partial transfers. 


*. 
Bansi Tanti. 


NM 1918] 
Shebatt, not a person competent to aliemate— Land Acquisition LL Roc alo, 895 


Act (I of 1894), Sec. 31, cl. (ay i 
* This case follows the decision in Kamini Bibi v. Promotko 2 
Nath (4),°and lays down that a shebait of an idol is not a person Peretary of State, 
“competent to alienate the land" within the meaning of Osesand Ray JJ. 


section 31, clause (2) of the Land Acquisition Act, 1894. Itis “‘?- ^ — 
settled law now (observed Ray J.) that the position of the : 
shebatt is analogous to that of a manager of an infant, He is Hr e 
entitled to possess and manage the dedicated property, but has 
no power to alienate it in the general character of his rights. 
——— 1918. . 
Indiam Evidence Act (1 of 1872), Sec. 122—Admissibiiity of — v y, B. 40 Galo, 891. 
‘ communications during marriage. Bawel How 
The question in this case was as to the admissibility of v. 
certain statements ascribed to a person, since deceased, by his —~ 
ood Jenkins C, J. and 
(1) (1893) I, L. B. 20 Gale 590, . (8) (1908) 18 O, W N. 590. Sharfuddin J. 


(2) (1906) I, L, B, 88 Oalo,'1219, (4) (1911) 18 O, L. J. 597, ue 
E od 
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widow, who deposed to the same as having been made to 
« her. ‘The prosecution sought to prove the statements under E 
section 32(3) of the Indian Evidence Act, but the defence t 
objected that they were inadmissible under section 122. The ` 
Court held that tbe statement to which the widow deposed was 
& communication made to her during marriage by a person to 
whom she had been married. Not only, therefore, could she 
not be compelled to diaclose that communication, but she should 
.( mot have been permitted to disclose it, for there was no one who 
did or could consent to the disclosure. The prohibition enacted 
by section 112 rests on no technicality that can be waived at will, 
but is founded on a principle of high import which no Court is 
entitled to relax. 


1918. |o Ring game—Ostensible means of hivehkood — Criminal 
Procedure Code, Section 109. 


The conduct of what is known as the “ ring game" is held 

s. to be an ostensible means of subsistence within the meaning of ^ 
Emperor, section 109 of the Criminal Procedure Code. Compare Hart Sing 
Cows and N. B, v, King-Emperor (1), where it was held that the conducting of 
Cente dit that game was not an offence under the Gambling Act. l 
[This last case was distinguished in a recent decision of the, 
Allahabad High Court, Emperor v. Ahmad Khan (2), which was 
a case under Act III of 1869, section 12 of which is somewhat 
` different in language from section 10 of the Bengal Public 


T, L, B. 40 Oalo, 702. 
Bangali Shah 


PEEN Gambling Act.] ] ; 
: 1818, ) Criminal Procedure Code, Section 233— Y'oinder of distinct , 
L Ņ, B. 40 40 Galo, 846, offences in one charge—An illegality. s 
` Angi AH . The accused in this case was charged with dishonest mis- 
mpi appropriation in respect of a total sum of 10 annas 6 pies, to wit, , 
Harington and a sum of 4 annas 6 pies collected from a certain person between 
Cons JJ. certain dates in one year, and a sum of 6 annas collected from 


apother person between other dates in the same year. The 
i question was whether the joinder of the two offences under one -- 

charge was an ilegality which was fatal to the proceedings. 
_ Their Lordships held it was, and set aside the conviction. There | 
-! were two distinct offences, and for each offence a separate charge 
ought to bave been made, under section 223 of the Criminal 
Procedure Code. , . i 
(1) (1907) 6 O, L, J. 708. 42) (1911) I. L, B, 84 All, 96, 
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Attachment— Warrant— Nasir!s power of delegation. 
A warrant for the attachment of cattle, which was addressed 


. on the face of it to the bailiff, was endorsed by the Nazir with 


a direction to a particular peon to execute it within a particular 
day, which was however a few days earlier than the day fixed, 
by the Court issuing the warrant for its execution. The peon 
in question made the attachment after the expiry of the time 
fixed by the Nazir, but before the date fixed by the Court. The, 
question arose, in these circumstances, if the execution was a 
lawful execution. It was held that there was no question of 
delegation of authority by the Nazir in this,case, as in Dharam 
Chand Lally. Queen-Emjress (1). The peon who made the 
execution derived his authority from the Court that issued the. 
warrant, and not from ths Nazir who endorsed it. That authority , 
was not lessened by the circumstance that the officer having 
general superintendence over the persons who executed warrants, - 
viy. the Nazir, directed the peon to do his duty within a parti- 


~ cular time. In the result it was held that the peon had legal 


power to act under the warrant at the time it was executed. 
* Provinctal Insolvency Act (ILI of 1907)—Can a Receiver 
be appointed of ' pilgrim business” f? 
The question in this case was whether a Receiver could be 


appointed under the Provincial Insolvency Act, 1907, in respect” 


of the “pilgrim: business” of a panda or hereditary priest 
attached to the temple of Jagannath at Puri, who had been 
adjudicated an insolvent under that Act. The business consisted 
in receiving pilgrims, housing them, feeding them, looking ‘after 
their comforts, and in accompanying them to the temple, for 
which services the priest received from the pilgrims a fee in the 
nature of a voluntary payment. It was held that what the 
priest did for the pilgrims could not be appropriately described 
as "business" within the meaning of clause (c) of section 20. 
Nor could the exercise of his calling by the insolvent be deemed 
a "trade" within the meaning of sub-section (1) of section 40, 
s0 as to justify an order under that section appointing the 
insolvent himself to carry on his trade for the benefit of the 
creditors. It was further pointed out that under section 20, 


‘clause (2) the receiver could ordinarily carry on the business: 


of the insolvent so far as might be necessary for the beneficial 


the object of the creditor in this case. The applicationefor the 
-ppoiatment of a Receiver" was accordingly rejected. m 


- 
ae 63 (1) (1805) L L, B28 Cale, 608. 2-2 


- winding up of the same, but not with a view to profit, as was 


1918. 


lrL.B.40 Oplo 896: | 
Prod Chander De 
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Ficteher J, 
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I, Ta R. 40 Oslo. 862. 


Bidyaprasad Narain 
Bingh 
s. 
Ashrafi Singh, 


_ Bhar fuddia and 
*Rishardsen JJ. 


1 


THE OALOUTTA LAW JOUKRAL, (Von, XVI. 


Calcutta Corporation— Refusal by Chairmin and General Com- 
` mitiese to sanction, building plan— Whether an action for 
mandamus is maintainable, 


It is heldin this case that a suit does not lie by a person 
whose plans for building have been refussd sanction by the 
Chairman, and on appeal, by the General Committee of the 
Córporation of . Calcutta, for a declaration that the plans comply 
with the terms of the Calcutta Municipal Act (Bengal III of 
1899) and should therefore be approved. Ths only remedy of the 
plaintiff, if the plans have been rejected mala jide, is an applica- 
tion under section 45 of the Specific Relief Act for an order to 
compel the Chairman and the General Committee to hear the 
matter inthe manner provided by the law. So long as the 


Chairman and the General Committee have acted honestly and. 


not in excess of their authority, their decision is not capable of 
being reviewed by any Court. Under section 375 ofthe Act 
the Chairman is made a sort of Court of first instance, and the 
General Committee a sort of Court of Appeal, and these are the 


only local tribunals who have the power to decide whether plans. 


for intended buildings comply with the Act or not, Seethe cases 
of Davis v. Bromley Corporation (1) and Smith v. Chorley Rural 
Council (2), which are conclusive on the point. 


Power of Crotl Court to appotnt new Recetver— When Recerver 
in possession under section 145 (a) of the Criminal 
Procedure Code. 

The question in this case was whether the Civil Court acting 
uader Order XL of the Cods of Civil Procedure has power tb 
appoint a Receiver in supersession of the Receiver appointed by 
the Magistrate under clause (2) of section 146 of the Criminal 
Procedure Code. On the authority of Barkat-un-nessa v. Abdul 
Asis (3), it was-contended that the existence of the’ order passed 
by the Magistrate was no bar to the exercise by the civil Court 
of its power to appoint a Receiver, and reliance was also placed 
on Lokenath Shak v. Nedu Biswas (4), in support of that view. 
The first case, however, turned on the language of section 145 
and not section 146, and in the second, though the High Court: 
there refused to interfere with the management by the Magis- 
trate of the property attached under section 146, the point now 
before the Court did not arise. Their Lordships point out in 
the présent case that where Receiver i i» appoin'ed in respect of 


(1) (1908) 1 E, B, 170. (8) (1900) LL B, 33 All 314. ` 
(3) (1897) 1 Q. B, 678,° (4) (1902) LL.B. 29 Calo, 88& a 
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property attached by the Magistrate under section 146 of the 
Criminal Procedure Code, his possession is the possessioh of the, 
Magistrate, and the Magistrate holds possession or custody under ; 
astatutory power or title which is good against'the parties until 
a judicial determination by a competent civil Court of the “ rights 
of the parties" or “the person’ ‘entitled: \to possession.” -An 
interlocutory order by a civil Court appointing a receiver does 
not amount to such a determination. Clause (2) of Rule 1 of 
Order XL of the Cade of Civil Procedure makes it quite clear 
that nothing in that rule shall authorize the civil Court to 
remove from possession or custody any person whom any party 
to the suit has not a present right so to~remove. The mere 
institution of a suit in the civil Court does not give the parties 
a right to interfere with the Magistrate’s possession, and conse- 
quently it neither gives the Court any right to possession contra 
mundum. i 

It is suggested, accordingly, that where in such circumstances 
the civil Court is asked to appoint a receiver, it should make a 
conditional order, that is, an order to take effect on the Magis- 
trate withdrawing his attachment. As to the selection of a 
receiver, unless there is good reason to the contrary, the civil 
Court should as a matter of judicial discretion, though not asa 
matter of law, appoint the same man as had been appointed by 
the Magistrate. . 
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